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Lancaster Law Review. 



Vot. XII.] MONDAY, NOV. 26, 1894. [No. 1. 



Mtt^rem^ §pmL 



Stevens' Appeal (Stevens' Estate). 

Wills — Interpretation of — Charitable 
trusts — Accumulations above sum spec- 
ifiedfor charitable use. 

While it is true that the question in constru- 
ing a will is not so much what the testator meant 
as what his words mean, thevvords must be read 
according to their plain and ordinary meaning 
in connection with the immediate content, and 
when necessary the character of the other pro- 
yisions and the whole scheme of the will. 

The testator granted an annuity to his nephew, 
and also the corpus of the estate to him, if he 
complied with certain conditions within a speci- 
fied time, adding that if he should die in the 
meantime or not comply with these conditions, 
*Hhen I dispose of whatever may remain, as 
follows: If the aggregate sum shall then amount 
to fifty thousand dollars, without which no 
further disposition thereof can be made, I give 
it all to my trustees to erect, establish and en- 
dow a house of refuge for the relief of home- 
less and indigent orphans." The testator's 
nephew died without fulfilling the said condi- 
tions, and the estate did not then amount to 
fifty thousand dollars, but now amounts to more 
than that sum with its accumulations. 

Ecldy That the testator did not direct an in- 
testacy either expressly or by implication, or 
intend that his estate should go to his heirs as 
such, but meant that, should the nephew ex- 
pire without qualifying himself to receive the 
corpus of the estate, it should go to the charity 
named; and if the entire estate, with accumu- 
lations, did not then reach fifty thousand dol- 
lars, the executors should wait until it did, and 
then establish the said chanty, and that there- 
fore the fifty thousand dollars should be 
awarded to the said charitable trust and not to 
the heirs at law. 

Appeal of Thaddeus J. B. Stevens and 
others from the decree of the Orphans' 
Court of Lancaster county, confirming the 
report of auditors upon the account of the 
surviving executor of Thaddeus Stevens, 
deceased. 

Thaddeus Stevens died in 1868, leaving 



a will W^hich" •c5amta,ine*d; Vrr^ef • ifcr, after 
other legacies, the following : 

" I give to roy nephew, Capt. Thaddeus 
Stevens, now at Caledonia, ray gold watch ; 
I give to my nephew, Capt. Thaddeus Ste- 
vens, eight hundred dollars a year, to be 
paid half yearly. If by reason of sickness 
he may need more, he is to have it, at the 
discretion of the trustees. 

" If at the end of any five years Thad- 
deus (nephew) shall have shown that he has 
totally abstained <^rom all intoxicating drinks 
during that time, the trustees may convey 
to him one-fourth of the whole property ; 
if at the end of the next successive five 
years he shall show that he has totally ab- 
stained from all intoxicating drinks, they 
may convey to him another fourth, being 
one-half of the property ; if at the end of 
atiother consecutive five years he shall 
show that he has abstained from all intoxi 
eating drink, they may convey the whole 
to him in fee simple ; if he should get mar- 
ried before the house I live in is sold, he 
may receive the same, and occupy it with- 
out sale. 

" If the life estate of my nephew, or 
rather the annuity of the said Capt. Thad- 
deus Stevens, of Pennsylvania, should ex- 
pire before he has enabled himself to 
become entitled to the corpus or fee simple 
of my estate, then I dispose of whatever 
may remain as follows : If the aggregate 
sum shall then amount to fifty thousand 
dollars, without which no further disposi- 
tion thereof can be made, 1 give it all to 
my trustees, to erect, establish and endow 
a house of refuge for the relief of the 
homeless indigent orphans." 

In 1891 the third account of the estate 
was filed by Edward McPherson, surviving 
executor, and was referred to Simon P. 
Eby, William Leaman and J. Hay Brown, 
Esqs., as auditors, before whom it appeared 
that Capt. Thaddeus Stevens died on or 
about June 1, 1874, before he had enabled 
himself to become entitled to the corpus or 
fee simple of the estate ; at that time there 
were no accumulations ; that the estate of 
Thaddeus Stevens, deceased, did not at any 
time " aggregate " fifty thousand dollars, 
exclusive of accumulations, and after pay- 
ment of debts and liabilities, necessary ex- 
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pensesf of-geHK'mMt, ^n^afMej^acies and 
collateral inheritance tax; that at the time 
of filing the third account, with all accu- 
mulations, the " aggregate " of the remain- 
der of the estate was only $50,687. V^O; 
when the auditors' report was prepared 
the estate exceeded $54,000. 

Upon these facts the heirs of Mr. Ste- 
vens claimed that there was an intestacy, 
so far as the residue of the estate was con- 
cerned, because at the time of Captain 
Stevens' death the estate did not amount 
to $50,000. The auditors, however, held 
otherwise, and awarded the balance of the 
estate to E. McPherson, in trust for the 
house of refuge. The heirs filed excep- 
tions, which were dismissed by the Court. 
Livingston, P.J. [see 11 Law Review, 
129]. The hrtrs took this appeal, assign- 
ing for error the dismissal of the exc^ 
tions. 

H. M. North and Z>. 0. EMeman for 
appellants'. 

When the nephew died his uncle's estate 
did not amount to $50,000. The will said 
that in such case '* no further disposition 
could be made." The auditors, however, 
made a further disposition of the estate in 
holding that it could be held until it accu- 
mulated. 

The orphan asylum was a secondary 
consideration, and was only to be founded 
if there was enough money when the tes 
tator's nephew died or was disqualified 
from receiving the legacy. If not, he 
knew that the law would distribute the es 
tate in a reasonable manner to his heirs (2 
Bl. Com., 151 ; 1 Jarman on Wills, 744). 
The executors were given no authority to 
bold the estate fifteen years for accumula- 
tions. The auditors made a new will. 

When necessary to carry out the evident 
intention of the testator the word, or may 
be clianged to and^ and vice versa. 

Kelso V9. Dickey, 7 W. & S., 279. 

Betzhoover vs. Costen, 7 Pa. St., 13. 

But a will cannot be changed as the au- 
ditors have changed this one. 

Hoffer vs. Wynkoop, 92 Pa., 184. 

Varner's Appeal, 87 Pa., 422. 

McKeehan vs. Wilson, 53 Pa., 76. 

The change cannot be made if any doubt 



arises that it will advance the testator's in- 
tention. 

1 Redfield on Wills, 470. 
Annahle v«. Patch, 3 Pick., 360. 
Francis' Estate, 25 P. F. S., 220. 
The (juestion in construing a will is not 

what the testator meant, but what is the 
meaning of his words. 

Rupp VH. Eberly, 79 Pa., 141. 

2 Williams on Executors, 1078. 
Martindale rs. Warner, 15 Pa., 480. 
Weidman's Appeal, 42 Leg. Int., 338. 
The terms of a will must be co.nstrued 

according to their ordinarily accepted 
meaning. 

2 Williams on Executors, 1080. 

Every word must be given effect if not 
inconsistent with the general intent. 

1 Jarman on Wills, 415-416, 456. 

Mutter's Estate, 38 Pa., 314,321. 

Shreiner's Appeal, 53 Pa., 106, 108. 

Smiih on Executory Int., p. 26, Sec. 78, 
and page 111, Section 247. 

If the construction of a will be doubtful, 
the law leans in favor of a distribution as 
comformably to the general rule of inherit- 
ance as possible. 

France's Estate, 75 Pa., 220, 225. 

Where a provision in a will becomes in- 
operative, there is a lapse to that extent, 
and in the absence of a residuary clause, 
that amount passes under the intestate 
law 

Joyce Est., 13 W. N. C, 520. 

Grim's Appeal, 89 Pa., 333, 334-5. 

Hoffner vb. Wynkoop, 97 Pa., 130, 134. 

Fitzwater's Appeal, 98 Pa., 141, 146.- 

An heir at law can be disinherited only 
by express devise, or necessary implica- 
tion ; hence in the construction of a will of 
doubtful meaning, every fair intendment is 
to be made in favor of the heir at law. 

Bender vs. Derrick, 7 W. & S., 284. 

Cowles vs. Cowles, 3 P. F. S., 175. 

Hitchcock vs. Hitchcock, 35 Pa., 141, 
144. 

Rupp vs. Eberly, 79 Pa., 141, 144. 

Howe's Appeal* 126 Pa., 233, 241. 

Weber's Appeal, 17 Pa., 474, 479. 

George M. Kline^ for appellee. 

Mr. Stevens evidently intended to dis- 
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pose of all his estate. This the first para- 
graph of Ins will shows, giving all his estate 
to ins executors. lie had two ohjects of 
his bounty, (1) his nephew, (2) if the first 
failed, then the charity which embodied 
the doctrines which were the moving forces 
ill his life. He didn't want the asylum to 
be established until there was sufficient 
money. 

A restricted meaning cannot he given to 
a will where the effect would be to lead to 
intestacy. 

Stiver's Estate, 21 W. N. C, 335. 

No presumption of an intent to die in- 
testate as to any part of the estate is to be 
made where the words of the testator will 
carry the whole. 

Stehman vs. Stehman, 1 Watts, 466. 

Miller's Appeal, 118 Pa., 459. 

Or where a contrary intent can be fairly 
deduced from the language of the will. 

Roland vs. Miller, 100 Pa., 50. 

Ferry's Appeal, 102 Pa., -07. 

Appeal of Board of Missions, 91 Pa., 
614. 

The main object in construing a will is 
to get at the intention of the testator from 
the whole will. A particular intent must 
give wav to a general intent. 

Adm'r vs. Blackmore, 24 P. F. S., 415. 

We need not consider the exact order in 
which the words are placed if a different 
arrangement will better answer the appar- 
ent intent of the testator. 

Earl vs. Cook, 2 Ves. Sr., 30. 

To effectuate the clear intention appar- 
ent upon the whole will, words and limita- 
tions may be transposed, supplied or re- 
jected, and to advance the apparent inten- 
tion of the testator, " or " may be construed 
" and," so " if " may be construed " when " 
for the same purpose, etc. 

Williams on Executors, Vol. 2, p. 1162. 

In this will "if" should be changed to 
" when," and the sentence be made to 
read, " when the aggregate sum shall then 
amount to $50,000." 

'* Obviously the word • then ' is not used 
as an adverb of time but as a conjunction, 
signifying * in that case,' ' in that event or 
contingency.' " 

Busby's Appeal, 61 Pa., 116. 



October 1, 1894. Opinion by Wil- 
liams, J. 

The will of the late Hon. Thaddeus 
Stevens was written by himself, and is a 
characteristic production. Its provisions 
are expressed in very few words and, gen- 
erally speaking, with great clearness. 
Such ambiguity as exists in it is due to 
brevity in expression, and the use of 
popular instead of technical words. Look- 
ing at it as a whole, it is clear that he did 
not intend that his estate should go to his 
heirs as such, or that any part of it should 
be distributed under the intestate laws. 

After a few legacies and two small 
annuities were provided for, he made an 
alternative disposition of the remainder of 
his estate. The first object of his bounty 
was his nephew. Captain Thaddeus Stevens, 
son of his deceased brother, Morrill Stevens. 
This young man, after the death of his 
father, was brought from Vermont to the 
home of his uncle, who seems thereafter to 
have stood to him in loco parentis. The 
provision made for him in the will was so 
drawn as to furnish the strongest possible 
argument in favor of a life of sobriety. It 
is as follows : '* If at the end of any five 
years Thaddeus (nephew) shall have 
shown that he has totally abstained from 
all intoxicating drinks during that time, the 
trustees may convey to him one-fourth of 
the whole property ; if at the end of the 
next successive five years he shall show 
that he has totally abstained from all 
intoxicating drinks they may convey to 
him another fourth, being one-half of the 
property ; if at the end of another con- 
secutive five years he shall show that he 
has abstained from all intoxicating drink, 
they may convey the whole to him in fee 
simple." Here is' a devise of the whole 
estate to his nephew on a single condition, 
that of abstaining, for fifteen years con- 
secutively, from ail intoxicating drinks. 

In case his nephew was unwilling or 
unable to comply with the condition, so 
that the estate could not vest in him, the 
testator had a second object of his bounty, 
which was in that case to succeed to his 
eutire estate. The provision for this 
second object is as follows : " If the life 
e8ta\;e of my nephew, or rather the an- 
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Duity of the said Captain Thaddeus 
Stevens, of Pennsylvania, should expire 
before he has enabled himself to become 
entitled to the corpus, or fee simple, of ray 
estate, then I dispose of whatever may 
remain as follows : If the ajrgregate sum 
shall then amount to fifty thousand dollars, 
without which no further disposition can 
be made, I give it all to my trustees to 
orf^ct, establish and endow a house of 
refuge for the relief of the homeless in- 
di;^ent orphans. Those shall be deemed 
orphans who have lost either parent. I 
desire twenty thousand dollars to he ex- 
pended in erecting suitable buildings. 
The residue to be secured in Government 
securities bearing not less than six per 
cent, per annum interest." 

The ambiguity in this provision is found 
in the words, " if the aggregate sum shall 
then amount to fifty thousand dollars, 
without which no further disposition can 
be made, I give it all," etc. 

The contention of the appellants is that 
this gift is conditional upon the amount of 
the estate at the death of Captain Stevens. 
If at that time the estate was of the ag- 
gregate value of fifty thousand dollars the 
gift was to take effect. If it was not of 
that value then the gift failed, the testator 
became intestate and his whole estate 
descended, less the legacies paid, to the 
heirs at law. The trouble with this 
position is that it disregards the intentions 
of the testator, and it gives to an ex- 
planatory and parenthetic clause the effect 
of a condition. It is true that the ques- 
tion to be settled in giving construction to 
a will is not so much what did the testator 
mean, as what is the meaning of the words 
he has employed: Hancock's Appeal, 112 
Pa., 532. But the words must be read 
according to their plain and ordinary 
meaning, taking the immediate context into 
view : Appeal of E. D. Howe et al.y 126 
Pa., 233 ; and when necessary the scheme 
of the will, and the character of other pro- 
visions in it should be considered, so that 
the instrument may be interpreted as a 
whole. , 

Looking over this will as a whole .^e 
conclude that the testator did not intend- to 
die intestate. This is a legal presum^t/tion 



arising from the fact of his making a will : 
Ferry's Appeal, 102 Pa., 207; Miller's 
Appeal, 113 Pa., 459. But in the will 
before us it is not left to be gathered by 
presumption, for it is plainly expressed. 
The declaration of the testator is that if hi& 
nephew should die without entitling him- 
self to the fee simple of his estate, '* then 
(that is, in that event) I dispose of what- 
ever may remain as follows : . . . I give 
it all to my trustees to erect, establish, and 
endow a house of refuge for homeless 
indigent orphans." No more apt words 
could have been chosen to show the tes- 
tator's intention, or to carry it into effect, 
than these words of absolute gift of all 
that should remain of his estate at the 
death of his nephew without having com- 
plied with the condition on which the gift 
to him depended. 

But when and how is this charity to be 
established ? It is in the treatment of this 
subject that the testator sacrificed clear- 
ness to brevity. The answer to the ques- 
tion " when ?" is found in a parenthetic 
clause. It is whenever the estate shall 
have an aggregate value of fifty thousand 
dollars ; and until that happens no further 
disposition can be made of it. Why ? 
Because, as the testator states, he wishes 
twenty thousand dollars to be invested in 
building and equipment, and thirty thou- 
sand dollars in interest bearing securities 
as an endowment. Without this sum, or 
until it is within the reach of his trustees, 
the charity can not be put upon the foun- 
dation the testator desires : and he does 
not wish anything done until it can be done 
in the way pointed out. 

The answer to the question '* how ?" is 
given very clearly. The trustees are to 
procure a charter of incorporation. They 
are to see that admission is not made to 
depend on race, color, or religious belief 
of parents, that all eat at a common table, 
and share alike in all the advantages of the 
house of refuge established. The gift to 
the charity is thus seen to be absolute. 
The fee simple having failed to vest in the 
nephew, vests unconditionally in the 
charity. The only element of uncertainty 
in the gift, is that which relates to the 
time when the trustees shall begin the 
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work of erection, establishing and endow- 
ing the charity. This the testator makes 
depend on the value of his estate at the 
time when the contingency happens that 
vests the title in the trustees for the 
charity. K at thai time the value is fifty 
ilioueand dollars or upwards, the trustees 
are required to enter at once on their 
work. If it is less than that sum, then 
they must wait until it has reached fifty 
thousand dollars, " without which no 
further disposition can be made." 

The testator's plan requires the use of 
at least that sum of money, and if the 
aggregate value of the estate was less, 
then nothing could be presently done but 
to wait till the necessary sum was in hand. 
If the parenthetical words should be 
transposed and placed at the end of the 
sentence, the meaning would be made to 
appear very clearly. The gift would then 
be in this form : " I dispose of whatever 
may remain as follows : I give it all to my 
trustees to erect, establish and endow a 
house of refuge, but I do not want this 
work entered upon until the trustees shall 
have at least fifty thousand dollars at their 
fepoeal. Of this sum, twenty thousand 
dollars DQay be used to build and furnish a 
suitable building, and thirty thousand dol- 
lars or more, if more should be in the 
hands of trustees, must be put at interest 
as an endowment fund." 

Tbe learned auditors reached the same 
conclusion in an elaborate and able report, 
which the Orphans' Court adopted as a 
correct exposition of the will of the tes- 
tator, and as the basis of the decree 
appealed from. 

When the last account was filed by the 
surviving executor, and the auditors were 
appointed, the value of the estate was 
something more than the sum named by 
the testator as necessary for the establish 
ment of the charity. 

The decree awarding the fund to the 
trustees, *' to erect, establish and endow a 
house of refuge for homeless, indigent 
orphans " is in accordance with the direc- 
tions of the testator, and it is now aflBrmed. 



Wiestling's Appeal (Stevens' Estate). 

Statute of limitations — Trust — Termi- 
natiojt of trust relation. 

When an attorney in fact collects money due 
to his principal and gives to tbe principal his 
own note for the amount, tbe fiduciary relation 
is at an end, and tbe statute of limitatioits be 
^ins to rnn as in an ordinary case of debtor and 
ci-editor. 

Appeal of J. M. Weistling, adminis- 
trator d. b. n. of Alanson Stevens, de- 
ceased, from the decree of the Orphans' 
Court of Lancaster County, dismissing 
exceptions to the report of auditors in the 
estate of Thaddeus Stevens, deceased. 

Before the auditors appointed to pass 
upon the account referred to in the fore- 
going case, a claim was presented by the 
administrafor d. b. n. of Alanson Stevens^ 
deceased, the particulars of which appear 
in the opinion of the Supreme Court. The 
auditors rejected the claim, and their 
action was, on exceptions being filed» 
affirmed by the Court below, Livingston, 
P. J. [11 Law Rbview, 137], whereupon 
this appeal was taken, and the dismissal of 
said exceptions assigned for error. 

A, C. Reinoehl^ for appellant. 

The $2,400 came into the hands of the 
decedent and it never passed out of his 
hands. His nephew was careless in money 
matters, and he naturally concluded that it 
was best to keep the money as ho said '* in 
a fiduciary capacity,'* giving the note to 
show that he had the money, payable any 
time '* on demand." Mr. Stevens had no 
need to borrow money. 

All knowledge of the note was sup- 
pressed by the brother of the payee. 

The fact that a note was given does not 
conflict with the evidence that it was given 
as evidence of money held in trust. 

Kupp's Appeal, 100 Pa., 537. 

Harrold vs. Lane, 53 Pa., 270. 

The appellant is not seeking, as a credi- 
tor, to recover on the note, but merely 
presents it as part of the evidence of a 
trust. 

Trust money will be followed and 
separated from other moneys by the Court. 

Lewin on Trusts, p. 1200. 

This claim was presented to the executor 
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eif^ht years a<50, as soon as it was discov- 
ered, before the conversion of the estate 
into money, and caused no embarrassment 
to any rights, and no heirs oppose its pay- 
m**nt now. 

This, claim is not barred by the statute 
under York's appeal. That decision was 
not intended to rule outso meritorious acase. 

Price's Appeal, 54 Pa., 472. 

We think the present case falls within 
those trusts to which the statute of limita- 
tions does not apply : 

(1) Direct and continuing. (2) Ex- 
clusively cognizable in equity. (3) Aris- 
ing between trustee and cestui qui trust. 

On page 82 of York's Appeal, the Court 
says : " In cases of trusts and fraud pecu- 
liarly, appropriately and exclusively the 
objects of equity jurisdiction, according to 
the established doctrine, the statute cannot 
be pleaded." 

George M, Kline, for appellee. 

October 1, 1894. Opinion by Wil- 
liams, J. 

This appeal presents but one question. 
The facts upon which it is raised are free 
from difficulty. Alanson Stevens was the 
son of Morrill Stevens, of Vermont, who 
was a brother of the late Hon. Thaddeus 
Stevens, of Pennsylvania. After the 
death of his brother in Vermont, Thaddeus 
Stevens brought his two sons to Pennsyl- 
vania, and treated them with the same 
kindness and liberality that he would have 
been expected to show them if they had 
been his own sons. Their interests in 
their father's estate had remained in the 
hands of their guardian in their native 
State until after they came of age, when 
they executed a power of attorney to their 
uncle to settle with their guardian and 
receipt for the money due them. By 
virtue of this power of attorney Thaddeus 
Stevens received two thousand four hun- 
dred and sixty-one dollars belonging to 
Alanson. The power of attorney bore 
date on the 30th Juno, 1858. On the 
12th of July following, the decedent 
settled with Alanson and gave his note for 
two thousand four hundred dollars of the 
money he had received from Kittridge, the 
guardian. 



This terminated the relation of principal 
and agent, or attorney and client, and 
established that of debtor and creditor. 
In the meantime Alanson had been made 
the agent of his uncle, and was employed 
at a salary as superintendent of the Cale- 
donia Iron works, located in Franklin 
County. In 1859, he married, but con- 
tinued to reside at and take charge of the 
iron works. In 1861 or 1862, he enlisted 
in the army of the Union, in the artillery 
branch of the service, with a battery he 
had been instrumental in organizing. In 
1863, while in the discharge of his duty, 
he was killed at the battle of Chickamauga. 
After his death his brother found the 
note of Thaddeus Stevens for twenty- four 
hundred dollars among other papers in his 
army trunk. This brother became the ad- 
ministrator of Alanson Stevens' estate, 
which was settled ; but he never made any 
use of, or claim upon, the note, and did not 
treat it as part of his brother's assets. 
He held it for about eleven years, and died 
in 1874. 

His estate was administered by R. W. 
Shenk, who found the note among his 
papers, took possession of it, and placed it 
in the hands of William Leaman, Esq., who 
retained it after Shenk's- death in 1880. 
In 1886, Weistling, the appellant, who had 
been appointed administrator de bonis nan 
of Alanson Stevens for this purpose, ob- 
tained possession of it and demanded pay- 
ment from the executors of Thaddeus 
Stevens, the maker. 

The note was given in July, 1858, pay- 
able on demand. The maker died in 1868. 
No demand or claim of any sort was made 
upon him in his life-time, and no payment 
upon, or acknowledgment of it was ever 
made by him. The payee held the note 
for over five years before his death. His 
administrator held it for more than eleven 
years. Shenk and Leaman held it for 
twelve years more. Twenty-eight years 
after its date the first demand is made for 
payment, and that comes after the death of 
all the parties who were in a position to 
know about the transaction or to explain its 
non-presentment. Under such circum- 
stances the statute of limitations is a con- 
clusive answer to the appellant's demand. 
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But it is urged that the statute ought 
not to apply because the maker of the note 
was a trustee for the payee. We are 
unable to find any evidence of the exist- 
ence of the trust relation. Kittridge, the 
guardian, was a trustee, but his ward had 
grown out of his minority and called upon 
him by his attorney in fact, for settlement. 
After the settlement with his guardian he 
next settled with his attorney in fact, re- 
ceived sixty-one dollars in cash, and a note 
payable on demand for twenty four hun- 
dred dollars in full for the money received 
by him. The relation of guardian and 
ward was terminated by the act of the 
agent of Alanson Stevens. The relation 
of principal and agent was then closed by 
his own act in making settlement in full 
with his agent. 

The note created a new relation, that of 
debtor and creditor, and so far as the evi- 
dence enables us to judge, that was the. 
only relation thereafter existing between 
them. One witness testifies that the de- 
cedent once spoke of the note as repre- 
senting money held by him in a fiduciary 
character. If this was so, it is clear that 
the word fiduciary must have been used in 
a popular and not in a legal sense, for 
there is no single fact in the case that 
points to the existence of any trust relation 
between the maker and the payee of the 
note. Rupp's Appeal, 100 Pa., 537, and 
kindred authorities, are not applicable on 
the facts of this case. 

The decree appealed from was properly 
entered, and is now affirmed. 



The Power of Precedents. 

Dickens says that the aphorism, " What- 
ever is, is right," would be as final as it is 
lazy, if it did not involve the conclusion 
tliat nothing that ever was, was wrong. The 
taunt will be understood by those members 
of the legal profession who plead their 
causes and render their decisions to day on 
the ground that whatever was law is law, 
for they are often called upon to defend 
themselves against this implied charge of 
unprogressiveness. In fact, ''case lawyers'* 



share with Reports the burden of being the 
object of the scorn of tiiose who see only 
evil in the present methods of dispensing 
law. It is asserted that the tendency to 
appeal to precedents is destroying the sense 
of any need to think clearly, or to apply 
principles, and that the golden age of ad- 
vocacy can nevermore return so long as it 
is the accepted theory that a lawyer's work 
is simply to run through his digests and 
heap up a higher pile of citations than iiis 
adversary can gather. This is the scock 
denunciation used by the advocate of codi- 
fication, who sees in the case lawyer an 
example of the vicious influence of the Re- 
ports, and in the multiplication of Reports 
a pandering to the evil tendencies of the 
case-lawyer ; both making an inclined 
plane down which professional dignity is 
rapidly sliding to utter destruction. 

It is therefore interesting and instructive 
to see the " Legal Intelligencer," which 
has committed itself with ardor to the cause 
of codification, also advocating the theory 
of stare decisis. In a recent editorial in 
that carefully conducted journal the appeal 
to principle, to individual judgment, to the 
present sense of what is right, as aisainst 
the decisions of by-gone judges, is likened 
to "the installing of a dynasty of Shef>herd 
Kings, foreign to our laws and customs, 
whose reign must be limited, but who, dur- 
ing that reign, can cause the terrible evils 
of uncertainty ;" and it quotes with ap- 
proval the incisive sentences of Mr. Justice 
Black in the dissenting opinion which he 
filed in Hale v«. Rittenhouse (2 Phila.,411): 

"A judge's own notion that it [the law] 
ought to be otherwise is not entitled to a 
moment's consideration. It is no part of 
our office to tinker at the law, and to patch 
it up with new materials of our own mak- 
ing. Suitors are entitled to it just a« it is. 
Bad laws can be borne ; but the ju» vagum 
aut incertum — the law that shifts and 
changes every time it passes through the 
courts — is as sore an evil and as heavy a 
curse as any people can suffer. * * * 
Hereafter, if any man be offered a title 
which the supreme court has decided to be 
good, let him not buy it if the judges who 
made the decision are dead ; if they are 
living, let him get an insurance on their 
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lives; for ye know not what a day or an 
hour may bring forth. * * * If each 
new set of judges shall consider themselves 
at liberty to overthrow the doctrines of 
their predecessors, our system of jurispru- 
dence (if system it can be called) would 
be the most fickle, uncertain, and vicious 
that the civilized world ever saw. A 
French constitution, or a South American 
republic, or a Mexican administration, would 
be an immortal thing in comparison with 
the short lived principles of Pennsylvania 
law. The rules of property, which ought 
to be as steadfast as the hills, would be- 
come as unstable as the waves. To avoid 
this great calamity, I know of no resource 
but that of stare decisis." 

It seems at first only another instance of 
the induced paradoxicalness of the legal 
mind when we recall the fact that another 
advocate of law reform, addressing an 
association of Pennsylvania lawyers a few 
years ago, on ''The Evils of Case Law," 
declared that the course of looking through 
prior decisions for a rule which could be 
used to secure a favorable result, instead 
of relying on " the underlying principles of 
right and wrong," could appeal only to the 
timid beginner, the lazy practitioner, or the 
shyster who works for fees and whose in« 
difference to the justness of the judgment 
secured rules him out from the ranks of 
honest men. 

As a matter of fact, however, the posi- 
tion of the "Legal Intelligencer" is the 
thoughtful and rational one, and its con- 
sistency is of the kind that goes below the 
names of things to the ideas beneath. The 
habit of speaking as an advocate makes it 
difficult for a lawyer to see any good ex- 
cept in the cause to which he has committed 
unoVJinself, and the ordinary advocate of cod- 
receipftion would be unable to admit any 
virtue of in the doctrine of stare decisis. 
Stevens r^Hy the two theories work towards 
dred and - end — the establishment of the law 
Alanson. ^is of certainty. The doctrine of 
date on thisis, the reliance upon precedent, 
12th of J' consistently followed, bring about 
«cttled with practical, though unofficial, codifi- 
two thousand would bring it about through 
money he hey of the judges, men who are ad- 
guardian, better versed in the subject than 



most makers of laws and codes have shown 
themselves to be. The practical difficulties,, 
of course, are that it would be impossible 
to consistently follow the old decisions,, 
since they were themselves so inconsistent ; 
and that it would be unwise to attempt to 
do so, even if it were possible, since that 
would • mean submitting to what would 
practically have all the disadvantages of a 
code with none of its advantages. But 
both of these difficulties are gradually 
eliminating themselves. The gradual and 
natural ranging of decisions on the lines of 
former decisions is establishing judicial 
rules which have virtually the force of a 
legislative enactment, and the publicity 
which is now being systematically given to 
all decisions rendered is the great agency 
in strengthening this tendency. Stare 
decisis was difficult when the decisions 
were hidden. In proportion as they have 
been made public they have become uni- 
form, and in proportion as they become 
uniform the easier it is to Ptand by thera^ 
and the more the courts adopt the theory 
of stare decisis (even with the attendant 
incident of columns of citations in briefs), 
the nearer we come to the establishment of 
the principles of the law on a code basis. 
The good is reached by less radical meth- 
ods, but perhaps for that very reason it 
may be reached with less hazard. Indeed^ 
the systematizing and definition of the law 
through more harmonious decisions of the 
courts may well prepare the way for the 
introduction of codes when the times are 
ripe for them. — Law Book News. 



Some exceedingly practical and important 
questions of set-off are elaborately con- 
sidered in one of the parts of volume 23, 
Lawyers' Reports, Annotated. The Michi- 
gan case of Bradley vn. Thompson Smith's 
Sons, 23 L. R, A., 305, denies a set-off 
between a claim not due at the time of the 
debtor's assignment of an executory con- 
tract and claims afterwards arising on the 
contract. The annotation, reviewing nu- 
merous cases, shows the general rule of 
set off between the assignee of a chose in 
action and pre-existing demands against 
the assignor, together with the limiations 
to the rule. 
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Mnprem^ §0mt 



Liyingston & Go., to use of Sellers, Appel- 
lants vs. F. M. Stevenson. 

Sale — Warranties and mere representa- 
tion — Express and implied warranty — 
Erection of win d-mill — Evidence — 
Different defense at hearing before 
magistrate. 

There is a distinctiou between warranty and 
mere representations. A mere representation 
by a vendor tbat the articles s<'ld will be '* sat- 
isfactory " to the buyer is not a warranty, and 
affbi-ds no ground for recusal to pay in the ab- 
sence of fi-audulf>nt misrepresentations. There 
is no warranty implied where the vendor is not 
the manufacturer of the article sold. 

There is no implied warranty in the erection 
of a wind-mill by a vendor who is not the man- 
ufacturer thereof, and in an action by suiih 
vendor on a note for the purchase money, it is 
proper foi the coni*t to charge that unless the 
vendor expi-essly warranted the windmill to 
work satisfactorily, or fraudulently and falsely 
represented that it would work satiMfactorily, 
the plaintiff is entitled to recover, even if it did 
not work satisfactorily. 

In an action to recover the price of an article 
sold to the defendant, where the defendant de- 
nies all liability, it is proper to permit a witness 
to testify that when the same was presented be- 
fore a magistrate, the only defense was set-off 
to a portion of the claim. 

Appeal of George T. Sellers, surviving 
partner, plaintiff, from the judgment of the 
Court of Common Pleas of Lancaster 
county on a verdict for the defendant. 

This was an action of assumpsit on a 
promissory note for $90.00. 

At the trial it appeared that this note 
was a renewal of a note given for a wind- 
mill sold, but not manufactured, by the 
plaintiff. 

The defendant produced evidence that 
the windmill did not work as satisfactorily 
as the plaintiff had promised it should. 

P. P. Sentman, justice of the peace, a 
witness called by the plaintiff in rebuttal, 



was asked : " Did or did not Mr. Steven- 
son, the defendant in this case, make as a 
defense before you a set-off of $57.60 
against this note in suit here ? Objected 
to. Objection sustained. 

[9th assignment of error.] 

A witness called by defendant was 
asked: " What, if anything, was said about 
it being made satisfactory : to work satis- 
factorily to Stevenson ? " Objected to by 
the plaintiff's counsel unless it was right at 
the time of the making of the contract. 
Allowed, and plaintiff excepts. ♦ * * Ans. 
"It was to give satisfaction." 

[10th assignment of error.] 

The Court charged the jury inter alia 
as follows: 

[I shall not answer the points presented, 
because the qi;estions of guaranty and war- 
ranty do not arise here.] 

[Ist assignment of error;.] 

The defendant claims only that the 
pump was to give him water — as much 
water as he needed — on the premises. He 
used the word '* guaranty ;" but he himself 
can not give you the law definition or an 
explanation of what he meant by the word. 
There was no express guaranty proven. 

[The defendant said it was to be satis- 
factory. Was it satisfactory? If not, 
your verdict should be for the defendant.] 

[3d assignment of error.] 

You will determine that according to the 
evidence. Decide that, and all other ques- 
tions of fact in the case, according to the 
testimony adduced from the witness stand, 
and render such a verdict as you think 
proper and just from the evidence sub- 
mitted. 

[There being no evidence of either a 
guaranty or a warranty in this case, as I 
have already said in my general charge, it 
is not necessary to answer the points sub- 
mitted.] 

[2d assignment of error.] 

If he gave a note and renewed it from 
time to time and never said a word about 
it, then that would simply be a circum- 
stance for you to consider whether he was 
honest in making his defense. He comes 
upon the stand and explains why he paid 
a part of this purchase money and why he 
renewed these notes from time to time. 
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His reason was that the plaintiffs promised 
to put the pump in good condition to give 
him water. If that be true, then you ought 
promptly to find a verdict in favor of the 
defendant in this case, providing you think 
that the claim would be sufficient to allow 
him to have a verdict in full. 

S4th assignment of error.] 
'he plaintiff asked the Court to charge 
as follows: 

** 1. Mere representations as to the good- 
ness of an article sold do not constitute a 
warranty, and if the plaintiff, the seller of 
the windmill, expressed a mere matter of 
judgment or opinion, such would not be a 
warranty or guaranty of the goodness of 
the wind-pump. 

2. The mere assertion by the seller of 
the wind-mill that the wind-pump was a 
good one and would work properly, would 
not be a warranty nor evidence of a war- 
ranty. 

8. In order for the jury to find that 
there was a warranty or guaranty of the 
goodness of the wind pump, they must be 
satisfied that the seller actually and not 
constructively intended to be bound for the 
truth of his representations or opinions. 

4. Unless the jury believe, from the 
evidence, that the plaintiffs expressly war- 
ranted the wind-mill to work satisfactorily, 
or fraudulently and falsely represented 
that it would work satisfactorily, then the 
plaintiff is entitled to recover, even if the 
jury find that it did not work satisfac- 
torily." 

These points the Court refused to con- 
sider, on the ground that no question of 
warranty arose. [Hth, 7th, 6th and 5th 
assignments of error, respectively.] 

The verdict was for the defendant and 
judgment thereon. 

Thereupon the plaintiff took this appeal, 
assigning error as above. 

B, F, Davis and James M. Walker^ 
for appellants. 

The defense was breach of warranty. 
While it is true there was no evidence of 
warranty, the court should have answered 
the plaintiff's points. 

Act of March 24, 1877, P. L., 88. 



The original note was given after the 
erection of the wind-mill. They can only 
defend upoti want of original consideration. 
Plaintiffs subsequent promises being with- 
out consideration and not a part of the 
original contract, would not justify the 
jury ** promptly to find a verdict in favor 
of the defendant." 

If, as the court alleges, there was no 

warranty, whether or not the wind-mill 

was ** satisfactory "is of no consequence. 

Mere inadequacy of consideration is no 

breach of warranty. 

Eagan vs. Call, 84 Pa., 236. 
" The law repairs broken contracts, but 
it does not attempt to satisfy mere expecta- 
tions." 

Wetherill vs. Neilson, 20 Pa., 458. 
** The law gives a remedy for breach of 
contract, but cannot undertake to give 
damages for mere expectations disap- 
pointed." 

Whitaker vs. Eastwick, 75 Pa. St., 232. 

The representation that it would be 

satisfactory is no warranty. There is no 

implication of warranty against a vender 

of personal property. 

Wenner vs. Clement, 37 Pa., 147. 
Werchardt vs. Hook, 83 Pa., 439. 
Jackson v», Wetherill, 7 8. & R., 480. 
Chandler vs. Lopus, Cro. Jac, 4. 
Wetherill vs. Neilson, 20 Pa., 448. 
Whitaker vs. Eastwick, 75 Pa., 229. 
Eagan vs. Call, 34 Pa., 236. 
If there had been fraud, then the pur- 
chaser should have returned or offered to 
return the article sold, upon the discovery 
of the fraud. 

Staines vs. Shore, 16 Pa. 200. 
Phipps V8. Buckman, 30 Pa., 401. 
McFarland vs. Newman, 9 Watts, 55. 
In this case no offer to return the pump 
was shown, and no fraud either proved or 
alleged. 

On the trial defendant denied any in- 
debtedness. At the hearing before the 
justice his defense was only to a portion^ 
of plaintiff's claim, viz.: a set-off of $57.50* 
If that was a true defense the one in Court 
was not, and the question should have 
been allowed as affecting the credibility of 
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defendant and the faimesd of the defense 
set up. 

Brown ^ Hensel^ for appellee. 

Appellant's basiness was the construc- 
tion and erection of wind pumps. He told 
appellee he would guarantee this one to be 
satisfactory, and subsquetitly, when it did 
not work properly, promised to make it 
hic^her, but never dia, and in consequence 
of this promise the note was given. 

It was the consideration for the note in 
suit ; and the very case of Eagan vs. Call, 
in 84 Pa. St., 236, which the learned 
counsel cite in support of their contention, 
declares that ** the consideration fails when 
the promissor does not get that which the 
proniissee agreed to give as a motive for 
the promise." 

Part of the purchase money was paid. 
The pump was not such personal property 
as could be returned to the vendor. And 
herein lies the distinction between this 
case and Weichardt vs. Hook, 83 Pa., 439, 
and other cases cited by appellants. Its 
value depended on its erection and construc- 
tion. There was a failure of the consider- 
ation for this note when the construction 
proved to be defective, and evidence of the 
continuing failure of the plaintiff to remedy 
the defect as he promised to do was re- 
levant. 

In Wcimer vs. Clement, 37 Pa. St., 147, 
relied upon by appellant, the defendant 
bought an old boat, had the opinion of 
others, and was to pay for her, not the 
price of a good article, but of a defective 
one. 

In WhitakeT vs. Eastwick, 75 Pa. St., 
229, it was ^shown that defendants were 
acquainted with the general character of 
the coal they bought ; that they bought it 
as defective goods under price. 

The points submitted by the plaintiff 
were wholly irrelevant, and were not such 
as the Act of March 24, 1877, contemplates 
shall be submitted or need be answered. 
Wo court can be expected or required to 
express an opinion upon matters irrelevant, 
not before it nor involved in the issue on 
trial. 

This matter was wholly one of fact for 
the jury. 



July 12, 1894. Opinion by Mitchell, J. 

The charge in this case was unfortunately 
inconsistent. The plaintiff's points were 
put aside without answer, on the ground 
that ** the questions of guaranty and war- 
ranty do not arise here," and yet the jury 
were in effect told there was a warranty 
by the instruction. ** The defendant said 
it was to be satisfactory. Was it satis- 
factory ? If not, your verdict should be 
for defendant." 

The case wa3 one which required that 
the jury should have clearly explained to 
them the distinction between a warranty 
and a mere representation. Probably a 
large majority of sales are made under a ' 
more or less express representation that 
the article will be "satisfactory" to the 
buyer, but that affords no ground for a 
refusal to pay. The law on this subject 
was correctly stated in plaintiff's fourth 
point, that " unless the jury believe from 
the evidence that the plaintiff expressly 
warranted the windmill to work satisfac- 
torily, or fradulently and falsely repre- 
sented that it would work satisfactorily, 
then the plaintiff is entitled to recover, 
even if the jury find that it did not work 
satisfactorily." This point should have 
been affirmed. The plaintiff was not a 
manufacturer making windmills to order, 
but a dealer selling them ready-made. 
The circumstances therefore did not raise 
any warranty by implication. If there 
was no express warranty there was none 
at all. Warren vs. Phila. Coal Co., 83 
Pa., 437 ; Ryan vs. Ulmer, 108 Pa., 382; 
Shisler vs. Baxter, 109 Pa., 448 ; Mehaffy 
vs. Ferguson, 156 Pa., 150. The learned 
judge charged that " there was no express 
guaranty proven." In the absence of any 
evidence or fraudulent misrepresentations, 
under this view he should have directed a 
verdict for plaintiff. 

The question asked of Sentman, whether 
defendant, when sued on this claim before 
the witness as justice of the peace, made 
defense only on a set-off, should have been 
admitted. It bore directly on the probable 
good faith of the defense. 

Judgment reversed and venire de novo 
awarded. 

Digitized by VjOOQIC 



12 



LANCASTER LAW REVIEW. 



gammon ffleas^frnv. 



C. p. OF LANCASTER COUNTY. 

Mnsser ys. The Lancaster Oity Street 
Railway Oo. 

Damages — Street railways — Loss of 
arm — Excessive verdict — New trial — 
Duty of court. 

It iR tlie duty of the court to protect parties 
litif^ant from exorbitant damages. 

Ill an action for damages against a street 
railway company for the loss of a ri^ht arm, 
the jury awarded a verdict of $18,000. The 
court granted to the defendant a rule for a new 
trial, and subsequently suggested to the parties 
that Judgment be entered against the defendant 
for $12,000. 

HeUJL, That the parties refusing to accept this 
suggestion, a new trial should be granted on 
the ground of excessive verdict. 



September Terra, 1894. 
Rule for new trial. 



No. 73. 



H. M. Norths Oeorge Nauman and B, 
Frank Eshleman^ for defendant and rule. 

Brown ^ ITensel, contra. 

This was an action brought by Frank 
Musser, by his father and next friend, 
Isaac Musser, for damages resulting from 
an accident alleged to be caused by the 
defendant's negligence. 

On the trial it appeared that the defend 
ant company operated a trolley electric 
railway which at the place where the acci- 
dent occurred occupied one side of a turn- 
pike road. There was a steep hill there, and 
as ft matter of precaution the company at- 
tached to each car as it descended the hill 
a three-quarter inch wire cable, to the 
other end of which was fastened a dummy 
car arranged to act as a counter-balance 
and ascend the hill as the passenger car 
descended. 

As a car was descending, the cable 
parted from the car at the bottom of the 
hill, and the flying end struck the plaintiff, 
who was walking up the hill near tlie top 
close to the track, taking off his right arm 
about five inches above the elbow. The 
defendant's witnesses testified that the ap- 



pliance was the best and safest obtainable^ 
and they knew of nothing being wrong 
with it or that it was worn. Evidence waa 
produced by the plaintiff that the cable had 
become considerably worn by use. The 
plaintiff testified that he was nineteen years 
of age and was earning an average amount 
of about eighteen dollars a week for five 
months in the year, attending to cattle 
that were shipped, and earned more money 
working about the drove-yard. This evi- 
dence the defendant was not prepared to 
contradict. The plaintiff also testified that 
he could not climb about the cars with one 
hand, as bis business before the accident 
required. 

The jury returned a verdict for the 
plaintiff for $18,000. The court granted 
the defendant a rule for a new trial, and 
subsequently suggested to the parties that 
judgment be entered for $12,000, the ver-, 
diet being excessive. On consideration^ 
the parties refused to accept the suggestion. 



November 17th, 
Brubaker, J. 



1894. Opinion by 



We have been lately informed by coun- 
sel for the respective parties that neither 
the plaintiff nor the defendant is willing to 
accept the suggestion of the Court to enter 
judgment in this case for the sum of twelve 
thousand dollars in favor of the plaintiff, 
notwithstanding the verdict, and, therefore, 
we are obliged, as we then intimated, to 
send this case before another jury, on ac- 
count of the extravagant verdict. 

Before having made the suggestion we 
had carefully reviewed the evidence with 
the intention of avoiding, if possible, a new 
trial. Measured by the rules of evidence, 
however, which are binding 'upon us, the 
testimony adduced by the plaintiff falla^ 
short of warranting us in leaving this large 
verdict undisturbed. It is the imperative 
duty of the Court to protect parties litigant 
from exorbitant damages, whether they be 
against a corporation or an individual ; and 
it is the duty of juries to try such cases 
and decide them precisely the same aa 
they would if it were a suit between two- 
individuals ; that the plaintiff is an individ- 
ual and the defendant a corporation should 
make no difference. We must not lose 
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sight of the fact that human nature is weak, 
and the best of us, especially in exciting 
contests, are apt to allow our feelings and 
prejudices to warp our better judgments. 
As we do not feel satisfied that the jury 
in this case were not led astray, we, there- 
fore, deem it our duty to make the rule 
absolute, and allow the parties to take 
their chances in another trial. 
Rule absolute. 



C. P. OF SUSQUEHANNA COUNTY. 
Hartley ys. Hoppee. 

Costs — Witness feesy to whom payable. 

Tbe bill of coRts for witness fees and mileage 
filed by the successful party in an action belong 
to him himself, and not to the witnesses on 
whose account they are filed. 

Where, therefore, the losing party pays the 
witnesses of his opponent and takes an assign- 
ment of their fees, he is not entitled to the costs 
wliich liavebeen paid into court on that account, 
bat they must go to the party in whose favor 
tbey were taxed. 

No. 371, August term, 1888. Case 
stated in which the following facts ap- 
peared: This was an action of trespass 
against a constable for selling certain per- 
sonal property of the plaintiff on being in- 
indemnified by John Buck, the execution 
creditor. By agreement judgment was 
finally entered for plaintiff for $50 and 
costs, and the money was paid into court. 
After this had been done. Buck paid cer- 
tain of plaintiff's witnesses their fees 
amounting to $28.80, and took written as- 
signments from them, which were filed of 
record, and thereupon claimed to have 
their fees repaid to him as assignee of the 
witnesses. This was resisted by the plain- 
tiff, and the question as to who was en- 
titled to them, under the circumstances, 
was submitted to the Court for decision. 

A. B. SmitJiy Esq.y for plaintiff. 

Davies^ for defendant. 

August 29, 1894. Opinion by Arch- 
bald, P. J., 45th Jud. Dist., specially 
presiding. 

It is well established that the costs 
taxed in favor of a successful party for the 
fees and mileage of his witnesses are his own, 



and do not belong to the witnesses, on whoso 
account they were recovered. The reason 
is that the party is directly responsible to 
his witnesses for the fees due them as they 
accrue, and in many instances he has to 
pay them to secure their attendance. It 
has accordingly been held that the money 
due a party on a bill of costs for witness 
fees may be the subject of attachment 
(Build. Assoc, vs. Phila. and Read. U. R., 
102 Pa., 220) and that such costs may 
also be used in setting off one judgment 
against another (Howell vs. Withers, 1 
Dist. Rep.« 62. Thomas vs. Burnett, 2 
Luz. Leg. Reg., 155). This can only be 
upon the theory that they belong to the 
party to whom they are taxed, and this is 
the express ground upon which these rul- 
ings are made. So it has been held nega- 
tively, that on an appeal from an award of 
arbitrators, the party taking the appeal 
cannot file the receipts of his opponent's 
witnesses as a payment to that extent of 
the costs to be paid. Myers vs. Brown, 
38 Leg. Int., 72. Ii is there well said by 
Ingham,P. J., whose opinion wasadopted by 
the Supreme Court : " If the principle were 
established that a party who appeals may 
file the receipts of the witnesses of the op- 
posite party, it would lead to disputes, un- 
certainties and frequent litigation. A 
party is often required to pay the expenses 
of his witnesses at the trial, amounting to 
as much as they are entitled to receive, 
and he has a right to collect the costs due 
them to reimburse him." It was similarly 
observed by Mr. Justice Sterrctt, in Pres- 
cott vs. Otterstatter, 102 Pa., 584: "In 
settling with and paying some of the de- 
fendant's witnesses, the plaintiff was a 
mere volunteer. It was the business of 
the defendant to pay his own witnesses. 
He was responsible to them for their per 
diem fees and mileage, and he had a right 
to have these taxed as part of his costs in 
the case. If the practice were sanctioned 
for either party to settle with the witnesses 
of his adversary, the latter, as well as the 
Court, would be drawn into unnecessary 
controversy and trouble in the taxation of 
costs." Tee also what is said by Conyng- 
ham, P. J.; in Thomas vs, Burnett, supra. 
While it may be argued in the present 
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instance that the money is in Court and 
under distributioni and that the Court may 
therefore so dispose of it as to avoid 
further controversy between the parties ; 
yet, to this it is to be answered that the 
plaintiff, as the successful party, has a 
legal right to the costs in question, which 
cannot be interfered with except upon 
something more than has been here shown. 
In the payment of their fees to the wit- 
nesses — although not, of course, in his rela- 
tion to the case — Mr. Buck is a mere vol- 
unteer, and although by assignment from 
them he stands in their stead, he cannot 
get a better position than they themselves 
had. As against Mr. Hartley, it is clear 
that the witnesses would not be entitled to 
claim their fees here without at least show- 
ing that they had not been paid by him, or 
that he was insolvent, or that some equally 
good reason existed why they should be 
allowed to intervene in their own behalf. 
Kothing of this kind has been done, and 
he is therefore entitled to maintain his 
right to the costs and have them awarded 
to him. 

It is ordered that the costs in dispute be 
paid to the plaintiff. — Lackawanna Jurist. 



C. P. NO. 2, PHILA.DELPHIA. COUNTY. 
Oalkins at al. vs. Keely at al. 

Practice (0. F.)— Affidavit of defense 
— fudgynent for amount admitted — 
Act of May 31, 1893. 

The object of tlie Act of May 31, 1898, plainly 
is to permit the plaintiff to have a judgment for 
that *'part of the claim ** about which there is 
no contention, and the manner in which the 
porticms are divided would seem to be imma- 
terial. 

Where therefore an affidavit of defense, al- 
thou^^h allejfing over-charges, admits a specific 
debt, judgment will be entered for that debt. 

Rule for judgment for amount admitted 
to be due, with leave to proceed. 

Francis Skunk Brown, for the plaintiff. 

F. A. Sohernheimer, for the defendant. 

April 12, 1894. Opinion by Penny- 
packer, J. 

The suit is brought to recover for three 
bills for goods sold and delivered, amount- 



ing in the aggregate to twentjeight hm- 
dred and ninety dollars and nine ceati 
($2,890.00). Credits were allowed 
amounting to twenty-two hundred and 
seventy four dollars and thirty-two cents 
($2,274.82). The plaintiffs claim to re- 
cover for the balance of six hundred and 
fifteen dollars and seventy-seven cents 
($615.77). 

The aflSdavit of defense filed sets np tliat 
there are overcharges in some of the 
items, and that the defendants are entitled 
to certain credits, and that " the defend- 
ants therefore only owe the sum of $336.31. 
The defendants are ready and willing to 
pay the said sum of three hundred and 
thirty-six dollars and thirty one cents 
($836.31), and now tender the same." 

The sums admitted to have been paid 
more than cover the amounts of those 
items about which there is no dispute. 

The Act of May 81, 1893, P. L., 185, 
provides : *^ That in all cases now pending 
or hereafter to be commenced in the sev- 
eral courts of this commonwealth, in which 
affidavits of defense have been or may be 
filed to part of the claim of plaintiff or 
plaintiffs, the plaintiff or plaintiffs may take 
judgment for the amount admitted to be 
due, and have executions for the collection 
of the same, and the cases shall be pro- 
ceeded in for the recovery of the balance 
of the demand of the plaintiff or plaintiffs^ 
if anything more should be justly due to 
such plaintiff or plaintiffs." 

It is contended on the part of the de- 
fendants tliat the proper construction of 
the Act is, that it docs not apply to the 
case of an admission of an amount due 
upon items all of which aro more or less in 
dispute, and that it is intended only to 
meet the case where there is an admi>sion 
that certain of the items are due. Looking 
at the language of the Act, and the objects 
to be accomplished by it. we see nothing 
which should lead the court to draw such 
distinction. '* Part of the claim " may be 
one of two items, or it may be just as well 
the half of each of two items. If it had 
been intended to limit the effect of the Act 
in this manner, it would have been easy to 
have used language which would have ex- 
pressed that thought. The object plainly 
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is to permit the plaintiff to have a jtidg- 
ment for that " part of the claim " about 
which there is no contention, and the man- 
ner in which the portions are divided 
i^ould seem to be immaterial. We have 
been referred to the case of Myers vs. 
Cochran, 3 Dist. Reps., 135, as an author- 
ity to the contrary. We do not so under- 
stand that case. There an affidavit was 
filed as to the whole claim, without any 
admission of a sum due, and the court held 
that therefore it was not within the Act, 
and that they would not undertake to de- 
termine to what extent the affidavit was 
invalid and give judgment for such sum, 
leaving the balances to be ascertained. 

Koberts vs. Sharp, 3 Dist. Reps., 186. 

Russell vs. Archer, 76 Pa., 473. 

Por these reasons the rule will be made 
ahsolute for the amount admitted to be due, 
with leaive to the plaintiffs to proceed for 
the recovery of the balance. 



iV^^/ Miscellany, 



Lord Ohief Justice Ooleridge. 

In the North American Review for 
September, Lord Russell, of Killowen, lord 
chief justice of England, writes a most 
interesting and fascinating article on the 
late Lord Chief Justice Coleridge. Too 
seldom, it would seem, lawyers study the 
style of those who have succeeded, and 
whose methods have been approved, and 
too frequently and too much ponder over 
the old dusty reports containing abstract 
facts and concrete principles, seeking with 
a machine like regularity to adopt cases to 
decisions which have been made long be- 
fore present circumstances arose. A little 
more study of human character, a little 
more discernment of the workinjis of the 
human mind, a little more common sense, 
and the successful determination of the 
cause will be reached far easier than by a 
dull, stupid examination of antiquated de- 
cisions. Lord Russell has made his story 
particularly interesting, interspersing his 
rtetch with instances and speeches of Lord 
Coleridge. The following quotation is 



from Lord Coleridge's speech in the Wind- 
ham divorce suit, a cause celebre : 

"It is neither my duty nor my inclina- 
tion to say a single word in favor of pro- 
fligacy or of vice. * Stolen waters are 
sweet and bread eaten in secret is pleasant. 
But he knoweth not that the dead are 
there, and that her guests are in the depths 
of hell.' Far be it from me to cast a 
shadow of doubt upon the truth of those 
sublime and tremendous words, but nothing 
can be more absurd, and even, cruel, than 
to take a sanctimonious view of Mr. and 
Mrs. Windham's life, to confound sin and 
vice with insanity, and to accept immor- 
ality and irreligion as proofs of legal in- 
capacity. If religion is to be invoked by 
the other side, 1 have no hesitation in say- 
ing that I would far rather be the Magda- 
lene who washed her Divine Master's feet 
with her tears and wiped thera with the 
hairs of her head than the selfcomplacent 
Pharisee who condemned the woman be- 
cause she was a sinner, and who tried to 
plume himself before Almighty God upon 
the outer regularity of his decorous life. 
Under any other circumstances, 1 would 
ask your verdict for Mr. Windham with 
the utmost confidence and with absolute 
certainty of success ; and even in this case, 
in spite of the mountain of prejudice which 
has been excited, I appeal to you with all 
the earnestness and. energy which 1 can 
command, and in the name of law, honor 
and justice, to acquit Mr. Windham and 
his wife of the filthy and infamous charges 
which have been so cruelly, so ruthlessly, 
and so basely pressed against them." 

The next action which is recalled is the 
case of Saurin against Star, which was an 
action brought by an inmate of a convent 
who had been expelled for non-observance 
of the rules. Lord Coleridge's cross-exam- 
ination of the superior is amusing : 

Mr. Coleridge — ** Eating strawberries, 
really?" 

Mrs. Kennedy — "Yes, sir; she was 
eating strawberries." 

Mr. Coleridge — "How shocking!" 

Mrs. Kennedy — ^'^It was forbidden, sir." 

Mr. Coleridge — "And did you, Mrs. 
Kennedy, really consider there was any 
hal-m in that?" 
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Mrs. Kennedy — " No, sir, not in itself^ 
any more than there was any harm in eat- 
ing an apple ; but you know, sir, the mis- 
chief that came from that." 

Again, in his summing up, he seems to 
have struck the key-note of true philosophy 
when he says : 

I cannot help thinking that people who 
devote themselves to that life imitate too 
exclusively one part of the life of our 
divine Lord, and forget the other — they 
remember and imitate the forty days in the 
Wilderness * and the lonely hours in the 
Garden and on the Mountain, and they fail 
to bear in mind the marriage of Cana and 
the Feast of Bethany." 

Lord Russell comments on his celebrated 
cross-examination in the Tichborne case, 
and brings out with clearness and distinct- 
ness the remarkable ability that his prede- 
cessor possessed of covering every point 
which might be a ground for reversal by 
his direct cross examination. The sum- 
mary of the character of the late chief 
justice is well done in the following words: 
" I do not think he possessed the great 
synthetical and analytical powers of Alex- 
ander Cockburn at his best, nor the vigor- 
ous common sense of Sir William Erie, nor 
the wide legal erudition of the late Mr. 
Justice Willes, nor the intimate knowledge 
of the various branches of commercial law 
of the late Lord Bramwell, nor the hard- 
headed logic of Lord Blackburn ; neverthe- 
less he cannot be said to have lacked any 
quality essential in a great judge. Some 
of his judgments may well take rank with 
the best of his time, and many of them are 
marked by an elegance of diction and pos- 
sess a literary merit not often met with in 
judicial records." Lord Russell recounts 
an amusing conversation between Lord 
Coleridge and Mr. Evarts when the former 
was in this country in 1883. The conver- 
sation was as follows : 

Lord Coleridge — Pray, Mr. Evarts, how 
do clients pay their lawyers with you?" 

Mr. Evarts — " Well, my Lord, they pay 
a retaining fee ; it may be $60, or it may 
be $5,000 or $50,000." 

Lord Coleridge — " Yes ; and what does 
that cover ?" 

Mr. Evarts—** Oh I that is simply the 



retainer. The rest is paid for as the work 
is done, and according to the work done.'*^ 

Lord Coleridge — '* Yes, Mr. Evarts ; and 
do clients like that?" 

Mr. Evarts — ** Not a bit, my Lord, not 
a bit. They generally say, * I guess, Mr. 
Evarts, I should like to know how deep- 
down I shall have to go into my breeches 
pocket to see this business through.' " 

Lord Coleridge — ''Yes; what do yoQ 
say then ?" 

Mr. Evarts — **Well, my Lord, I have 
invented a formula which I have found an- 
swers very well. I say : * Sir or Madame/ 
as the case may be, * I cannot undertake ta 
say how many judicial errors I shall be 
called upon to correct before I obtain for 
you final justice." 

The article is written in a style most 
pleasing, and will prove most entertaining^ 
not only to persons interested in legal 
study, but also to those interested in a 
graceful style of writing and bright, pleas- 
ant incidents. — Albany Law Journal. 



A SMALL boy in an Austin, Tex., Sun- 
day-school was asked : ** Where do the 
wicked finally go ?" ** They practice law 
a while and then they go to the Legisla- 
lature," was the reply of that observant 
youth. — Texas Siftings. 

Expert Definition. — Bobby — Papa, 
what is circumstantial evidence? 

Fond Parent — Circumstantial evidence 
is evidence which proves the occurrence of 
circumstances which are proved by circum- 
stantial evidence not to have occurred. 



The following letter was sent by a newly 
elected alderman of a Pennsylvania*city to 
the debtor of a clothing house in the same 
city : *' Dear Sir: You are charged be- 
fore me by Messrs. and , of the 

city of , county of , and State of 

Pennsylvania, with breach of * assumsit, 
Criminis in Personse' in default of the 
sum of $38.50. Will you call and settle 
the same instanter, save costs, expenses^ 
trouble, etc., or shall I send a bailiff for 
your apprehension? Answer. Very sin- 
cerely yours, , Alderman and 

ex officio Justice of the Peace." 
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C. p. OF LANCASTER COUNTT. 
Horlacher, Assignee of Bear, ys. Bertolet. 

Equity — Fraud — At*8i(jnme7it for benefit 
of creditors — Position of assignee — 
Partnership — Dissolution of — Real 
estate used by firm — Title — Presump- 
tion of law — Execution against one 
partner hy another — When improper — 
In custodia leg Is — Costs — When put 
on defendant although bill dismissed. 

Equity will not relieve a party from the con- 
Kqueoces of a fraud assisted by his own fraud- 
ulent acts. 

An assignee for the benefit of creditors is 
merely a representative of the debtor with his 
rights only, and is not a representative of the 
creditors. 

An assignee for the benefit of creditors is not 
included in the provisions of the statute of 13 
Elizabeth, and can not avoid a previous fraudu- 
lent transfer of the debtor's property. 

While as between partners, real estate may be 
shown to be firm property although the title is 
in one of them only, it does not follow that real 
estate used for partnership purposes is partner- 
ship property. A conti ary presumption prevails 
when the title is not in the firm, and to rebut 
that presumption it must appear either that the 
property was paid for with the firm's money, or 
was, by agreement, actually brought into the 
common stock. 

One partner cannot be subrogated as assignee 
of a firm debt, although nominally the debt of 
the other partner, and adversely as execution 
creditor become the owner of the other pai*tner's 
interest and deny liability to account. 

A. and his sister B. formed a partnership and 
bought the stock of C, A. giving his individual 
judgment note to C. to secure the amount of the 
purchase money. This note was entered up 
and, after the said amount of the purchase 
money had been paid to C, he transferred the 
judgment to B., who issued execution thereon 
and bought A.'s interest in the firm for one 
dollar. After the execution was issued, but 
before the sale, A. made an assignment for the 
benefit of creditors to X., who subsequently 
filed a bill in equity against B., alleging that 
the above transactions were fraudulent and for 
the purpose of defraudhig A.'s creditors, and 
asking for a dissolution of the partnership and 
an accounting, etc. 



Held, That while the above transactions of B. 
were improper, A. was himself guilty of fraud 
and not entitled to relief, and, therefore, X. was 
not entitled to relief, and the bill should be dis- 
missed, the costs t>eing placed on B., the de- 
fendant, because of her wrongful conversion of 
the firm property. 

Meld furthery That the assignment for the 
benefit of creditors did not work a dissolution 
of the partnership, A.'s interest being in cus- 
tody of the law notwithstanding the judgment 
had been improperly used. 

Equity Docket, No. 2, page 418. 

Bill in equity. 

Exceptions to report of master. 

Chas, I, Landis^ for plaintiff. 

George Nauman^ and Brown ^ Hensel^ 
for defendant. 

The plaintiff's bill set forth that W. S. 
Bear, and his sister Mary E. Bertolet, 
formed a partnership in 1887 as dealers in 
general merchandise, and bought the store 
of E. R. Brown, at Stevens, Pa., together 
with some real estate. Bear having a 
one-third interest in said partnership. 

That the firm owed E. R. Brown on the 
above purchase $3,784.19, for which Bear 
gave his individual judgment note as col- 
lateral security, which was entered up. 

That subsequently the said debt was 
paid, after which Brown assigned the judg- 
ment to Mary E. Bertolet, who issued 
execution thereon against Bear, who had 
become financially embarrassed, under 
which she bought in his interest in the 
said partnership for one dollar. 

That this was done in order to defraud 
the creditors of Bear, who had subse- 
quently made an assignment for the benefit 
of creditors to Frederick Horlacher. 

The bill prayed for a dissolution of the 
partnership, and an account and settlement 
of the partnership affairs. 

The answer of the defendant denied 
that any real estate had been purchased, 
or that the judgment note had been given 
only as a collateral security or that the 
debt was paid outside of the note ; and 
alleges that the note was transferred to her 
for a valuable consideration in good faith, 
and without intention to defraud, and that 
by the sheriff's sale of Bear's interest the 
partnership was dissolved. 
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The master, J. W. F. Swift, Esq., re- 
ported as follows : 

In the month of April, 1887, Wm. S. 
Bear and Mary S. Bertolet, his sister (she 
being then and still a married woman), 
formed a co-partnership for the purpose of 
general merchandise, at Stevens, in this 
county, and with that object in view, pur- 
chased from E. R. Brown, of the same 
place, his general merchandise. The 
amount of capital invested by the firm, or 
in what proportion it was contributed by 
each member, the master has not been in- 
formed: It is, however, admitted that 
Wm. S. Bear took one-third interest there- 
in, and Mary S. Bertolet the remaining 
two-thirds ; and that the profits and losses 
were to be divided and shared in the same 
proportions. 

Whether some real estate adapted for 
the purpose of carrying on the firm busi- 
ness was, or was not included in the pur 
chase, is another question of fact raised 
by the pleadinj^s, and to be determined 
from the evidence. 

Neither the testimony of E. R. Brown 
or Wm. S. Bear, so far as it is corrobora- 
tive, is sufficient to enable the master to 
determine how, by, or for whom the real 
estate was purchased. No original deeds 
were produced, but from the records of 
this Court offered in evidence, there is re- 
cited in a mcrtp:age (see Mortgage Book 
No. 47, page 538), executed on April 2, 
1887, by Wm. S. Bear and Mary S. 
Bertolet and husband, to Elias R. Brown, 
for $4,500, on a tavern property and store 
stand, including two acres and thirty-one 
perches of land situated in East Cocalico 
township, Lancaster County, as the prem- 
ises conveyed by the said Elias R. Brown 
and wife, to them, by deed dated April 1, 
1887. This mortgage was recorded June 
16, 1887, and marked satisfied on April 
11,1889. 

That it also appears from the records of 
said Court, that on April 1, 1887, said E. 
R. Brown and wife executed a deed in fee, 
for the same premises, to said Mary S. 
Bertolet, the consideration being $8,500, 
which was recorded on April 11, 1889 
(see Record Book G, Vol. XIII, page 
265). 



At the same time another mortgage 
dated April 1, 1887, was executed by said 
Mary S. Bertolet and D. M. Bertolet, her 
husband, on the same premises, to said E. 
R. Brown, for $4,500, recorded on April 
11, 1889, and marked satisfied by the lat- 
ter on July 7, 1898 (see Mortgage Book 
No. 5:3, page 284). 

These irregularities are unexplained; 
and as a court of equity has no jurisdiction 
to determine a mere question of legal title, 
the foregoing proofs would not warrant the 
conclusion of fact that any real estate was 
purchased for the purposes of the firm, and 
the master finds there was not. 

It is, however, a well settled principle 
of law, as between partners themselves, 
that real estate may be shown to be firm 
property, notwithstanding the title be in 
one of them only, or in them as tenants in 
common, and although the property was 
not paid for with firm money. It is a 
question of intention, and that intention 
may be shown by parol, and manifested by 
the acts and declarations of the parties. 

But it does not follow that real estate 
used for partnership purposes is partner- 
ship property. A contrary presumption 
prevails when the title is not in the firm ; 
and to rebut that presumption it must 
appear, either that the property was paid 
for with the firm's money, or was by 
agreement actually brought into the com- 
mon stock. 

Shafer's Appeal, lOG Pa., 49. 

At the time of the purchase, the paid-up 
capital not being sufficient to pay the 
purchase money in full, and for the pur- 
pose of securing the payment of the bal- 
ance due (there being no security beyond 
the general liability of the firm), a judg- 
ment note dated April 6, 1887, was given, 
signed by Wm. S. Bear only, to E. R. 
Brown for $3,784.19, payable one year 
after date without interest. There is also 
some corroborative proof that this judg- 
ment note was the contract price of the 
merchandise bought for the firm from E. 
R. Brown, but there is no corroboration 
beyond the unproven allegation in the 
plaintiff's bill, that it was to be con- 
sidered as only a collateral security for 
the firm debt; nor that there was an 
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agreement that the payment was to be 
postponed until it could be paid out of the 
profits of the firm — excepting the testi- 
mony of E. R. Brown, from which it 
appears that D. M. Bertolet, the husband 
of Mary S. Bertolet (who was acting as 
her agent in the management of the busi- 
ness of the firm), had paid the amount of 
the judgment note, including the interest, 
to him. 

This judgment note was on June 17, 
1887, entered in the Court of Common 
Pleas of Lehigh County, to June Term, 
1887, No. 02 ; assigned on April 9, 1889, 
by E. R. Brown to said Mary S. Bertolet, 
on the 8th of August, 1889. Marked to 
her use on the Docket (See Exhibit J. W. 
F., No. 3.) on the same day, a certified 
record of said judgment was entered in the 
Court of Common Pleas of Lancaster 
County (See April Term, 1889, No. 
714), for the full amount; an execution 
immediately issued thereon (by C. G. 
Kennedy, Esq., as attorney for plaintiff") 
commanding the sheriff to levy on the 
interest of Wm. S. Bear, in the personal 
property, rights, claims and credits be- 
longing to the partnership of Wm. S. Bear 
& Co., at Stevens, and upon this writ the 
sheriff' returned, that on August 9th, he 
levied on said interest, and had on August 
20th, sold the same to Mary S. Bertolet 
for the amount of $1. (See Ex. Doc. of 
August Term, 1889. No. 138.) 

This same judgment note was, on April 
25, 1890, assigned by Mary S. Bertolet to 
Harriet S. Bear (see Exhibit J. W. F., 
No. 4), since deceased, and still remains 
unsatisfied on the records of this Court. 

That one partner cannot confess a judg- 
ment against another partner, even for a 
partnership debt, is a conceded legal 
principle. 

Grier vs. Hood, 25 Pa., 430. 

Nor can one of two partners bind his 
co-partner by a judgment note, under seal, 
though for a firm debt. 

Palmer vs, Taggart, 1 Chest. Co. R., 
107. 

To determine whether a certain contract 
constitutes a partnership or an individual 
obligation, the criterion is, whether the 
partner making it intended it as a partner- 



ship transaction, and it came within the 
scope of his authority. 

Alexander vs, McGinn, 3 Wis., 220. 

And it seems that a judgment confessed 
by one or more members of a firm in their 
individual names may be shown by parol 
to have been given for a partnership debt. 

Kountz's Appeal, 18 Pitts. L. J., 61. 

The pleadings, however, admit that this 
judgment note was given to secure a firm 
debt, as there was no security beyond the 
general liability of the firm. The debt 
was not individually contracted, but was 
the contract of the firm ; and its payment 
subsequently by the co-partner is prima 
facie evidence that it was so regarded 
by her. 

While it is obvious that partners may 
sue in account render, as well as any mat- 
ter not connected with the partnership, yet 
upon what principle, either legal or equi- 
table, one partner can be subrogated as 
assignee of a firm debt, and adversely as 
the, execution creditor becomes the owner 
of the other partner's interest, and deny 
any liability to account, is not very clear. 

There can be no subrogation of one 
partner to the rights of firm creditors 
against his co-partner. 

Singizer's Appeal, 28 Pa., 524. 

Where one partner has paid a partner- 
ship debt, he is not entitled to subrogation 
against his co-partner until an account is 
settled between them. 

Fessler vs. Hickernell, 82 Pa., 160. 

Fulton's Appeal, 95 Pa., 323. 

Baily vs. Brownsfield, 20 Pa., 41. 

Subrogation is a matter of grace, not of 
right, and is a creation of pure equity. 

Budd vs. Olver, 148 Pa., 194. 

Co partnership cannot be dissolved and 
an accounting refused by any such process; 
and when viewed as an adverse action, it 
is not only irregular, but in conflict with 
all the law regulating co partnership prac- 
tice and without a precedent to sustain it. 

Such a sale, however, by consent, when 
not prejudicial to the intervening rights of 
others, would not in itself be a fraud, as 
partners between themselves have a clear 
right to make such disposition of the firm 
property as they see proper. 

Having considered the relative equities 
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between the oo-partnera, the queetion of 
fraud raised by the {JeadingB must be de- 
termii^. 

Off! Augast 9, 1889, the said Wm. S. 
Bear made an assi^ment for the benefit of 
his creditors to Frederick Horlacher, of 
Lehigh County, where they both reside. 
The assigned estate is insolvent and still 
unsettled (see Exhibit, J. W. F., No. 8). 
That subsequently, he, Wm. S. Bear, in 
order to avoid his creditors according to 
his testimony, entered into an arrangement 
with D. M. Bertolet (the agent of his co- 
partner, Mary S. Bertolet), and Eli G. 
Swartz, Esq., the counsel for the assigned 
estate, by which there was secured from 
the sale of the real estate assigned the sum 
of $1,500, which was paid to said D. M. 
Bertolet upon condition that it was to be 
returned to him ; that they all three knew 
that the money had been improperly col- 
lected on the said judgment note, as it had 
previously been paid; that the money was 
not returned ; that he had to accept in lieu 
thereof the promissory note of said Mary 
S. Bertolet for $2,000, payable five years 
after date with 4 per cent, interest (see 
Exhibit, J. W. F., No. 1), and a release 
from her and others that all accounts had 
been settled, etc. (see Exhibit, J. W. F., 
No. 2). In addition he was to have one- 
third of a peach orchard and of the book 
accounts of W. S. Bear & Co. 

There is no corroboration of this testi- 
DQony, excepting the "exhibits," the 
identity and signatures of which (under 
objection) were sworn to by Wm. S. 
Bear, alone. This evidence, therefore, is 
not that of two witnesses, nor equivalent 
thereto ; and if proven, would place the 
CO partners in pari delicto^ one by his own 
confession. 

Equity has no relief for a party who, in 
the practice of one fraud, has become the 
victim of another. 

Hershey v». Weiting, 60 Pa., 244. 

A Court of Equity will not lend its aid 
to relieve a party from the consequences 
of his own fraud. 

Matthew's Appeal, 87 Leg. Int., 157. 

Nor will equity relieve at the suit of a 
particeps criminisy unless the public in- 
terests require it. 



St. John V9. St. John, 11 Ve«., 586. 
The original validity of the judgment 
note has not been successfully questioned. 
That it was a lien on the real estate of W. 
S. Bear, in Lehigh County, for more than 
two years prior to his assignment, and that 
execution on it was had in Lancaster 
County, and his interest in the co-partner- 
ship sold without protest, are matters of 
record. His interest in the co-partner- 
ship was, by virtue of the execution, in 
the custody of the law before the assign- 
ment was made, and therefore beyond the 
legal control of the assignee ; and even if 
the judgment was fraudulent, it is well 
settled that the assignee has no equitable 
status to complain. 

The assignee could not set up the fraud 
of his assignor in any previous transfer or 
judgment. 

Marks' Appeal, 85 Pa., 238. 
It is equally clear that Frederick Hor- 
lacher, the plaintiff in the present bill, as 
assignee of W. S. Bear, could have no 
higher equitable status, unless hts could as 
such assignee legally represent the cred- 
itors of the assigned estate as complainant. 
It is likewise well settled that an 
assignee for the benefit of creditors is not 
included in the provisions of the statute of 
13 Elizabeth. 

Englebert vr. Blanjot, 2 Wh., 240, 
(relied on by plaintiff) is virtually over- 
ruled in the distinction made in Okie vs. 
Kelly, 12 Pa., 326, in which the same 
jurist, in delivering the opinion of the 
Court, says : " The Statute of 18 Elizabeth 
avoids fraudulent transfers of a debtor's 
property, only so far as they stand in the 
way of creditors or their representatives in 
pursuit of it for their debts by action^ 
jud^iinent and execution. A creditor, an 
execitor or administrator of the fraudulent 
debtor, or his assignee in bankruptcy or 
insolv^ticy, representing creditors — but 
not a subsequent assignee for the benefit 
of creditors, representing as he does the 
person of the debtor— may proceed by 
action to judgment and execution of the 
propertj ' in the hands of the assignee, as 
if it ha id not passed by the fraudulent 
assigning jnt. The reason of the distinction, 
and it ^ i^as not perceived in Englebert vs. 
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BlaDJot, 18 that a Bubeeqaent assignee also 
for the benefit of creditors, stands in the 
place of the assignor, and is bound where 
he would be bound ; and it is settled that 
a fraudulent conveyance concludes the 
parties to it. But creditors, or their legal 
representatives, may treat it as a nullity. 
Yet they are not bound to do so ; and no 
one else can"" 

" Perhaps nothing is better settled in 
this state by uniform and numerous de 
cisions than this, that a voluntary assignee 
is the m^re representative of the debtor 
enjoying his rights only, and no others, 
and is bound where he would be bound ; 
that he is not the representative of cred- 
itors, and is not clothed with their powers ; 
that he is but a volunteer and not a bona 
fide purchaser for value. Nor are the 
creditors for whom he holds his trust such 
purchasers under bis deed. 

Spackman vs. Ott, 65 Pa., 185. 

See also : 

Twelves vs. Williams, 3 Wh., 485. 

Vandyke vs. Christ, 7 W. & S.,378. 

Kent, Santee & Co.'s Appeal, 87 Pa., 
167. 

It is an established principle, that equity 
follows the law. 

In accordance with this conclusion the 
recommendation of the Master is, that this 
bill be dismissed by the Court, and the de- 
fendant in the suit for the wrongful con- 
version of the firm property be ordered to 
pay all the costs of the suit and any pro- 
ceedings thereon. 

Exceptions were filed by both parties to 
the different findings of the Master. 

November 17, 1894. Opinion by Liv- 
INGSTON, P. J. 

We have heard the able arguments of 
the learned counsel for complainant and 
respondent, and have examined the exhibits 
and testimony presented to and passed 
upon by the learned Master, together with 
bis lucid and able report, and have found 
nothing to convince us that the learned 
Master has erred with reference to any of 
the matters referred to by the exceptions 
filed. We, therefore, dismiss all the ex- 
ceptions and confirm the report. 

Counsel for the respondent will prepare 



and present to the Court a decree in ac- 
cordance with the recommendation of the 
Master. 



^n^rem^ §ami. 



Olone vs. Arleth, Appellant. 

Parent and child — Services — Contract — 
Evidence. 

In an aotioD by a daughter a^rainst her father 
to recover wages alleged to be due under an ex- 
press contract to pay them, the case must be 
submitted to the jury where the plaintiff testi- 
fies as follow s, the defendant contradicting it : 
** He said if I would pay my rent of five dollars 
a month, and if I worked any, he would pay me 
every cent I worked for him — he told my hus- 
band so more than a dozen times, and me too— 
double as much as any one else because I can 
understand more than strange people can at 
truckiug." 

Appeal of the defendant, Christian Ar- 
leth, from the judgment of the Court of 
Common Pleas of Lancaster county, on a 
verdict for the plaintiff, Minnie Clone, for 
the use of her husband, William Clone. 

This was an action of assumpsit for 
wages. At the trial before Brubakbr, J., 
the plaintiff claimed $58 for fifty-eight 
day's wages at one dollar per day. She 
testified that the work was done after she 
and her husband and child had gone to 
live with her father, agreeing to pay him 
rent at the rate of five dollars per month, 
which was paid. She further testified as 
follows : 

Q. What did your father state to you 
about paying you? A. He said if I 
would pay my rent of five dollars a month, 
and if I worked any, he would pay me 
every cent I worked for him. He told my 
husband so more than a dozen times, and 
me too, double as much as any one else. 

Q. He told you he would pay you 
double? A. Yes; because I can under- 
stand more than strange people can. He 
said they spoiled so much for him. 

Q. At what? A. Trucking. 

A number of witnesses for the plaintiff 
testified to seeing her do farm work on 
her father's grounds. The defendant 
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denied that he had made any contract to 
pay the plaintiflf wages, alleging that what 
work she did was to go for her maintenance 
and support, and that he had presented to 
hei' the portion of the monthly rent she 
had paid him. 

The Court submitted the case to the 
jury. The verdict was for $59.28, and 
judgment was entered thereon. 

The defendant thereupon took this ap- 
peal, assigning for error the action of the 
Court *Mn submitting the case to the 
jury." 

Henry Carpenter^ for appellant. 

The evidence of the plaintiff was in- 
sufficient to establish an express contract. 

'* Express contracts are where the terms 
of the agreement are openly uttered and 
avowed at the time of the making." 

Blackstone's Commentaries, 2, 448. 

This evidence does not show when the 
alleged promise to pay was made ; if it 
ever was made, it was after she went to 
live with the defendant, and was nothing 
more than a declaration by the defendant 
that if she was entitled to anything he 
would pay her. This is no making of a 
contract or admission of one, but rather 
the contrary. At best it only admits that 
if the plaintiff deserved any reward the de- 
fendant would pay it, but not that he had 
a contract for wages. 

Lantz VB. Frey and wife, 19 Pa. St., 
366. 

Hertzog v», Hertzog, 29 Pa. St., 465. 

The evidence does not show that the de- 
fendant promised to pay her $1.00 per 
day as wages, as she alleges are due her; 
and if it was made, we might say, for the 
sake of the argument, that it was a hypo- 
thetical promise on condition that she pay 
her rent of five dollars a month, which was 
not all paid. 

The principle involved in this case has 
been frequently passed upon by the Su- 
preme Court, and the tendency is to dis- 
courage suits of this kind. 

Appeal of Alexander Barhite, Exr., 
126 Pa. St., 404. 

The equities of this case rebut the pre- 
sumption of a contract to pay. The daugh- 
ter was maintained and supported by the 



father, paying nothing therefor ftncl never 
demanding any wages. 

H. M, HouseTj for appellee. 

The assignment of error is irregular. 

The defendant made a motion for non- 
suit in the Court below after plaintiff had 
closed his case, but withdrew his motion 
and submitted testintbny to the jury ; he 
took no exception to any offer of evidence, 
submitted no points to the Court below, 
and failed to ask for binding instructions 
to the jury. 

Without a request for binding instruc- 
tions, neither a refusal to submit to a jury 
nor the submission of a case to a jury are 
assignable as error. 

Penn. R. R. Co. vs. Page, 21 W. N. 
C, 53. 

Kitchen vs. McCloskey, 150 Pa. 

Wray vs. Spence et al.^ 145 Pa., 399. 

The court will not consider errors im- 
properly assigned. 

Maurer's Estate, 148 Pa., 272. 

It is not for the court to decide disputed 
questions of fact. 

Because there was ample evidence in the 
case to be submitted to the jury both with 
reference to services rendered and with 
reference to an express contract having 
been entered into for the payment of these 
services. 

The plaintiff swears that when she went 
to defendant he promised to pay her for 
what services she rendered. 

July 11, 1894. Per Curiam. 

This suit is by a daughter against her 
father for services alleged to have been 
performed by her under an express contract 
on his part to pay her therefor. The tes- 
timony was conflicting, but that on behalf 
of the plaintiff tended to sustain her claim, 
and, if believed by the jury, as it evidently 
was, it was quite sufficient to warrant them 
in finding both the express promise to pay 
and rendition of the services in pursuance 
thereof. There was therefore no error in 
submitting the case to the jury, as was done, 
under proper instructions. The court was 
not asked to withdraw it from their con- 
sideration by binding instructions to find 
for defendant; nor could the learned judge 
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bave done so, if he had been requested. 
On the testimony, the case was clearly for 
the jury, and there was no escape from 
sobmitting it to ihem. 
Judgment affirmed. 



§amman ffleas^gniv. 



C. p. OP YORK COUNTY. 
(Crimes vs. Grimes. 
I)ivorce — Service — Jurisdiction. 

Where there was no pei*Ronal service on tne 
defendant, either of the subposna or of the notice 
of taking depositions, the libellant is not a com- 
petent witness to prove anything except the 
marriage, and her testimony as to the desertion 
must be rejected. 

Evidence of the return of the wife to bei 
former home, and the non-receipt of any support 
from him, is entirely insufficient to entitle her to 
a divorce. 

As the common domicile of the parties was in 
another State, and if any desertion occurred it 
took place in that State, and there is nothing to 
8bow that the husband left such domicile, and 
no appearance or service, the Court has no jur- 
isdiction. 

Libel in divorce. 

S. G. Boyd, for libellant. 



August 13, 1894. 
3ffiR, P. J. 



Opinion by Lati- 



These proceedings were entirely ea;parfe. 
There was no personal service on the de- 
fendant either of the subpoena, or of the 
notice of the taking of depositions. Con- 
sequently the libellant was not a compe- 
tent witness to prove anything except the 
fact of marriage. Her testimony went far 
beyond this, however, the effort being to 
establish by it the desertion complained of. 
Of course, it must all be rejected, save 
that alone which relates to the marriage. 
She should not have been asked or per- 
mitted to testify to anything, more than 
that single fact. Counsel in such cases as 
this should remember that while a good 
cause may be prejudiced by the introduc- 
tion of incompetent evidence, a bad cause 
can never be benefited by it. 



The legally competent evidence in this 
case entirely fails to establish such a wil- 
ful and malicious desertion by this respond- 
ent as entitles this libellant to a divorce. 
It shows a marriage in Pennsylvania in 
1876, a residence in this State until some 
time in or after 1885, removal to North 
Carolina, which became their residence and 
common domicile until November, 1887, 
when she returned alone to her former 
home, in York county, Pennsylvania, where 
she has ever since resided, and has re- 
ceived no support from him or had any in- 
tercourse with him. It needs no citation of 
authority to show that this, without more, 
is entirely insufficient to entitle her to a 
divorce; but Ingersoll vs. Ingersoll, 49 
Pa., 249, and Sowers vs. Sowers, 11 
Philada., 218, are full to the point. 

The jurisdiction is at least doubtful. 
As already stated, the evidence indicates 
that the common domicile of the parties 
was in the State of North Carolina from 
1886 to November, 1887. If there was 
any desertion, it occurred in North Caro- 
lina. The respondent is presumed to have 
continued in that State up to the time of 
filing the libel, and to still continue there, 
and there is nothing in the testimony to 
show the contrary. Notwithstanding the 
Act of 26th April, 1860, Br. Purd. Dig., 
613, pi. 6, it has uniformly been held that 
when the cause of divorce arose outside of 
the State, and the respondent residing out 
of the State has neither appeared nor been 
served in the State, the courts of this 
State have no jurisdiction. And substi- 
tuted service of publication will not be suf- 
ficient in such cases: 2 Tr., Troub. & 
Haley Pr., § 2333; Love vs. Love, 10 
Phila., 464 ; Allison vs. Allison, 18 W. N. 
C, 608 ; Anstine vs. Anstine, 4 C. C. 
llep., 368. To the same principle are 
Reel vs. Elder, 62 Pa., 308 ; Calvin vs. 
Reed, 56 Pa , 375 ; Ralston's Appeal, 93 
Pa., 137 ; Van Storch vs. Griffin, 71 Pa., 
244; Bishop vs. Bishop, 30 Pa., 412; 
Piatt's Appeal, 80 Pa., 60. 

For the want of proof, as well as defect 
of jurisdiction, the divorce must be re- 
fused and the libel dismissed at the cost of 
libellant. Decreed accordingly. 
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Child in a B6ceiT6r*8 Handi. 

The Ohio Legal New% says : The first 
application for a receiver for a child, so far 
as is known, was recently made and granted 
in the Circuit Court at Staunton, Va. 

The parties to the controversy are a Mr. 
and Mrs. Gray, of San Diego, California. 
The child is five years of age. Mr. and 
Mrs. Gray moved from Virginia to Cali- 
fornia a few years ago. A few weeks ago 
Mr. Gray left San Diego and returned to 
Virginia, bringing the child with him. 
Mrs. Gray immediately after her husband's 
departure, instituted proceedings in the 
California courts for a divorce from her 
husband, and then came to Virginia and 
applied to Judge McLaughlin of the 
Circuit Court, in the Staunton Circuit, for 
the appointment of a temporary receiver 
for the child, pending the result of an 
action in the same court for permanent 
custody. The petition was granted, and 
the sheriflf was appointed temporary re- 
ceiver. 

Mrs. Gray, in her petition, alleges that 
she has property valued at $40,000 to 
$50,000 ; that her husband has never earned 
any money ; that he has long been addicted 
to drink, is an atheist, and is morally, ma- 
terially, and spiritually unfit to be the cus- 
todian of the child. 



An Old Custom. — The nomination of 
Sheriffs according to the present mode 
dates from 1461. The " shire-reeve " was 
first appointed by Alfred the Great to as- 
sist the alderman and the bishop in the 
discharge of their judicial functions in 
counties. In Edward Ill's reign it was 
enacted that they should be " ordained on 
the morrow of All Souls, by the Chan- 
cellor, Treasurer and Chief Baron of the 
Exchequer." The only instance of a fe- 
male sheriff is that of Anne, Countess of 
Pembroke, who, on the death of her father, 
the Earl of Cumberland, without male 
heirs, in 1643, succeeded to the oflBce in 



'Westmoreland, and attended the Judges to 
Appleby. 



In the review in cor last nomber of 
Lord Kussel's article on Lord Coleridge, 
one of the best anecdotes connected with 
Lord Coleridge^s visit is not mentioned. 
The story is as follows : 

Lord Coleridge and Mr. Evarts were ai 
Mount Vernon, and liord Coleridge re- 
marked on the width of the Potomac river 
at that point : 

" Yes," said Mr. Evarts, " It's quite 
wide here." 

" Yet, it is said that Washington could 
throw a silver dollar across it," said Lord 
Coleridge. 

"Oh, well," said Mr. Evarts, "yoa 
know a dollar went farther in those days.'' 



Honors Were Even. — In a suit for 
separation counsel for the plaintiff pleaded, 
among other reasons, incompatibility of 
temperament, lie depicted the character 
of the husband as " brutal, violent and 
passionate." The husband's advocate rose 
in his turn, and descrided the wife as 
" spiteful, short-tempered and sulky." 
" Pardon me," interrupted the Judge, ad- 
dressing both limbs of the law, ** I cannot 
see, gentlemen, where the incompatibihty 
of temperament comes in." 



During the first three months of this 
year not a single passenger and only one 
employee was killed on railroads in Great 
Britain. All roads in England either go 
over or under common roads. The Nev 
York Central has 956 highway crossings 
at grade without any protection. 



In a Missouri court recently an illiterate 
man and one who was well educated were 
convicted before a Solomon, who sentenced 
them to imprisonment together till the 
illiterate prisoner should learn to read and 
write. They got out in three weeks, and 
now the latter can write sentences of his 
own. — Philadelphia Ledger. 
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C. p. OF LANCASTEll COUNTY. 

Hoffman vs. Jacobs. 

Rule to open judgwent — Besponshe an- 
swer conclusive — Prindpal and surety 
— Indemnity hand to surety — Execu- 
tion on — When allowable — Replevin, 

U|»oo proceedings to open a juHj^ment note, an 
anpwev which is responsive and denies, nnder 
oath, every allegation of the petition, is conclu- 
sive unIe^8 overcome hy the tetttimouy of twti 
witnesses or of one witness corroborated by cir- 
cumstances equivalent to another. 

Execution may be issued on a judgment given 
as indemnity by a principal to his security, be- 
fore the surety is actually damnified. 

The plaintiff was on the defendant's bond in 
a replevin suit, and to indemnify him from 
liability thereon the defendant gave the plaintiff 
a judgment note on which was endorsed that it 
Was given as collateral security for the said bond. 
While the replevin suit was still pending, the 
plaintiff entei*ed up the note and issued execu- 
tion on the said judgment. The defendant ob- 
tained a rule to open the judgment, alleging in 
his petition that he had assigned a lot of tobacco 
to the plaintiff in lieu of the judgment note, 
which the plaintiff agreed to returu to him. 
The plaint ifTs answer denied that he had agreed 
to return the note. 

Held, That the answer, having contradicted 
the allrgiition in the petition, which might have 
entitled the plaintiff to the intervention of the 
Court, the rule should be discharged, as the 
plaintiff had a right to issue the execution be- 
fore he was actually damnified. 

November Term, 1894. No. 60, Ex. 
Doc. 

Rule to open judgment and let defendant 
into a defense. 

Brown ^ Hensel and John E, Malone^ 
for rule. 

George Nauman and Chas. 7. LandiSy 
coutra. 

November 17, 1894. Opinion by Liv- 

INQSTON, P. J. ^ 

Prom the petition presented it appears 



that certain suits were brought in the 
Court of Common Pleas of Lancaster 
county against the petitioner, W. M. 
Jacobs, for the recovery of different lots 
of tobacco which he retained, giving his 
bonds to the then sheriff of Lancaster 
county, with one M. R. Hoffman as surety 
thereon. 

That as indemnity to said M. R. Hoff- 
man for his liability upon said bonds, said 
Jacobs gave him a' judgment note for 
$20,000, dated January 15th, A. D. 1892, 
upon which was the following endorsement 
at the time it was executed : " This note 
is given as collateral security for bonds 
amounting to $^37,000 in certain replevin 
suits.*' 

That on April 1st, A. D. 1892, the 
petitioner, at the special instance and re- 
quest of said M. R. Hoffman, transferred 
and assigned to him a large quantity of 
leaf tobacco, in lieu of said judgment note, 
which said Hoffman agreed to return to 
him, the said Jacobs^ 

That none of said suits in replevin havs 
as yet been tried, and, if ever tried, said 
petitioner has a complete defense in each. 

That no liability of any kind has as yet 
attached to said M. R. Hoffman as surety 
for said petitioner as aforesaid. Yet, he, 
the said M. R. Hoffman, on October Sd^ 
A. D. 1894, entered the said judgment 
note in the said Court and procured a writ 
of fieri facias to be issued thereon, and an 
attachment ad lev, deb.^ in which the Far- 
mers National Bank of Lancaster is gar- 
nishee, the said writ of fieri facias having 
been issued to November Term, 1894, No. 
60, and the said attachment to October 
Term, 1894, No. 63. 

Wherefore, he, the petitioner, prays the 
Court that said writ o^ fieri facias may be 
stayed and set aside, the said attachment 
dissolved, and the said judgment opened 
and he let into a defense. 

On October 4, 1894, the petition being 
presented, the Court granted a rule to 
show cause why the writ of fieri facias 
should not be stayed and set aside,, the at- 
tachment dissolved, and the judgment 
opened and the petitioner let into a de- 
fense. Returnable on October 13, 1894, 
at 10 o'clock a. qo. 
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On October 13, 1894, M. R. Hoffman 
filed an answer to the aforesaid petition 
and rule, in and by which it is admitted 
that paragraphs 1 and 2 are true, that para- 
graph 3 is true in so far as it declares that 
Jacobs assigned and transferred to him a 
large quantity of leaf tobacco, but not true 
that it was transferred and assigned to him 
in lieu of said judgment note, and he did 
not agree to return the said judgment note 
to the said W. M. Jacobs. 

And for further answer the respondent 
sajs, that after the giving of said judg- 
ment note as aforesaid, on or about Janu- 
ary 15, 1892, and before the transferring 
and assigning of the said large quantity of 
leaf tobacco to the respondent about April 
1, 1892, the respondent had become surety 
to the sheriff of Lancaster county for the 
said Wm. M. Jacobs in certain other 
replevin suits brought against the said 
Wm. M. Jacobs in the Court of Common 
Pleas of Lancaster county for the recovery 
of certain other lots of tobacco which were 
retained by said Wm. M. Jacobs, and the 
said tobacco and the proceeds thereof, if 
sold, was to be held by the respondent as 
security or indemnity upon all liability on 
the said bonds so given to the sheriff of 
Lancaster county in the said replevin 
suits by the said Wm. M. Jacobs, and upon 
which the respondent was a surety, and 
whether given prior to January 15, 1892, 
or prior to April 1, 1892. 

That it is true that none of said replevin 
suits have been tried, but respondent does 
not know and cannot know whether the 
said Wm. M. Jacobs has a defense to any 
of them. 

That the respondent is bound as surety 
for said Wm. M. Jacobs upon bonds given 
in the replevin suits above set forth, to the 
amount of $73,100, and given to the said 
sheriff of Lancaster county, for lots of 
tobacco retained by the said Wm. M. 
Jacobs, as above set forth, and is immedi- 
ately liable therefor. 

And it is true that respondent did, on 
October 3, 1894, enter said judgment note 
in the said Court, and did procure to be 
issued thereon a writ of fieri facias to 
November Term, 1894, No. 60, Execution 
Docket, and an attachment ad lev. deb, to 



October Term, 1894, No. 63, and this 
respondent had the right to issue the said 
writs upon the said judgment, said judg- 
ment note having been made payable one 
day after date, to wit: one day after the 
said January 15, 18M2. 

Wherefore the respondent prays judg- 
ment of the said petition and that the same 
may be dismissed. 

In tliis case the judgment note is dated 
January 15, 1892 — on its face an abso- 
lute judgment note for the payment of 
§20,000, one day after date. On the day 
and at the time of its execution there was 
endorsed upon it, " This note is given as 
collateral security for bonds amounting to 
$37,000, in certain replevin suits." It was 
not, therefore, an absolute judgment for the 
security of the payment of $20,000, owing 
at the time it was given by Jacobs to Hoff- 
man, but a judgment given to secure Hoff- 
man and indemnify him against loi^s, by 
reason of his becoming security for Jacobs 
on certain bonds amounting to $37,000, in 
replevin suits then pending against Jacobs. 
It is alleged in the petition and admitted 
by the answer, that subsequent to the giv- 
ing of the judgment note to Hoffman, Jacobs 
transferred and assigned to Hoffman a large 
quantity of leaf tobacco — the quantity or 
value thereof is not stated in or by either. 

In the petition Jacobs alleges that the 
transfer and assignment of his leaf tobacco 
was to be in lieu of said judgment note, 
which Hoffman agreed to return to him, the 
said Jacobs. In this proceeding this be- 
comes a most material, indeed the most 
material allegation in the petition. 

Hoffman, in his answer, while admitting 
the transfer and assignment of leaf tobacco 
to him, denies most emphatically under 
oath that it was transferred or assigned to 
him in lieu of said judgment note, and 
declares that he did not agree to return 
said judgment note to the said Wm. M. 
Jacobs* This is certainly responsive to, 
and a denial of, said allegation. And, 
further answering, he says that subsequent 
to the giving of said judgment note, and 
before the assigning and transfer of said 
large quantity of leaf tobacco to him, he, 
Hoffman, had become surety to the then 
sheriff of the county of Lancaster for the 
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said W. M. Jacobs in certain other replevin 
suits brought against said Jacobs in the 
Court of Common Pleas of Lancaster 
county* by reason of which be is bound as 
surety for said Jacobs on bonds in replevin 
suits to the amount of $73,100. And the 
said tobacco so transferred and assigned, 
and the proceeds thereof, if sold, was to 
be held by him, the respondent, as security 
or indemnity upon all his liability on the 
said bonds so given to the sheriff of Lan- 
caster county in the said replevin suits by 
said Jacobs, and upon which he, Hoffman, 
was a surety, whether given prior to Janu- 
ary 15, 1892, or prior to April 1, 1892. 

This is an application or proceeding to 
stay the fi. fa. and set it aside, dissolve 
the attachment and open the judgment, and 
let the defendant, Wm. M. Jacobs, into a 
defense. 

Were it not that the allegation that the 
leaf tobacco was transferred and assigned 
to Hoffman in lieu of said judgment note, 
which said Hoffman agreed to return to 
him, the said Jacobs, is so fully and respou- 
sively denied under oath, we should feel 
inclined to make the rule absolute. 

But, in the latest decision of the Supreme 
Court upon the subject, it is said that, in 
an application, or upon proceedings to open 
a judgment entered upon a judgment note, 
an answer which is responsive and denies, 
under oath, every allegation of th« petition, 
is conclusive unless overcome by the testi- 
mony of two witnesses, or of one witness 
corroborated by circumstances equivalent 
to another. There being in this case no 
witnesses offered, nor circumstances equiv- 
alent apparent, we must hold that Hoffman's 
answer is conclusive, and that he is entitled 
to retain and hold said judgment note, 
(liishcl V9. Crouse, 29 Atl., 123, May 21, 
1894, per cur.) 

Thi^ being the case, it is said that a 
judgment confessed on a warrant of attor- 
ney is not within the 8th and 9th William 
3d, and, therefore, a soirefaciasy or motion 
to the Court, is unnecessary previous to 
the issuing execution thereon. (Skidmore 
v$. Bradford, 4 Pa., 296; Jones vs. Dil 
^arth, 63 Pa., 447.) 

in Templeton vs. Shakley (107 Pa., 
370) it is said, execution in pursuance of a 



judgment entered on a warrant of attorney 
may issue without srire facias ; it issues, 
however, at the peril of the plaintiff, and 
the Court may, at the instance of the par- 
ties, direct an issue on a scire facias either 
before or after execution issued. 

In Weikel et al. vs. Long (53 Pa., 238), 
the Court say, a judgment by warrant of 
attorney is not within the Statutes 8 and 9, 
Wm. 3, ch. 11, § 8. Without any sugges- 
tion of breaches, an execution may issue by 
simply marking, the sum to be collected on 
the execution. 

In McCann vs. Farley (26 Pa., 173), 
on a judgment entered upon a bond and 
warrant of attorney for a stated sum, given 
as indemnity to the plaintiff, execution was 
issued without scire facias^ suggestion or 
other proceedings, to ascertain the damages. 
Granting that the proper construction of 
the bond would make it a mere indemnity, 
and not an instrument for the payment of 
money, the obligee was entitled to all the 
indemnity which such an instrument could 
legally afford him. The entry of a judg- 
ment gave him a lien on the obligor's real 
estate, but chis may not have been ade- 
quate. There may have been no realty, or 
it may have been encumbered to its full 
value. The eflSciency of the' indemnity 
may have depended wholly on the right to 
take execution and to acquire thereby a 
lien on the personalty. " He had no right 
to take execution for more than necessary 
to his indemnity," and the record shows 
that he ordered it for but one-half the 
penalty, and that the Court, with all the 
circumstances before them which the de- 
fendant could allege, considered it equit- 
able and just. To put the plaintiff to his 
sd. fa. would be not only to encourage 
unnecessary litigation, but to sacrifice the 
indemnity which the parties intended 
should be adequate. A surety with such 
means of indemnity in his hands has a 
right to use them, as this plaintiff did, for 
his protection, and then the lien of the 
process is preserved, whilst the Court is 
engaged at the instance of the defendant 
in inquiring into its fairness and justice. 
(See also Bouland's Appeal, 66 Pa., 470.) 

In Miller vs. Howry, (3 P. & W., 374,) 
it was held that an execution issued upon an 
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absolute judgment, taken to indemnify the 
plaintiff as surety for the defendant for a 
debt which is nob paid by the surety at 
the time execution is issued, is neither 
erroneous nor irregular. Nor is it fraudu- 
lent, by the statute of 13th Elizabeth, in 
consequence of having so issued before the 
payment of the debt for which it was given 
as an indemnity. 

In the Bank vs. Douglass, it was held 
that a judgment given by a principal to a 
surety as an indemnity against the conse- 
quences of the suretyship is not unavail- 
able before the surety is actually damni- 
fied, for he may use it to compel the 
payment of the money by the principal ; 
and upon the sale of the real estate of the 
principal, before the surety is at all damni- 
fied upon his assignment of the judgment 
to the creditor of both, he will be entitled 
to have the money paid to him on that 
judgment. (Bank vs. Douglass, 4 Watts, 
95.) 

In the case now under consideration the 
answer is fully responsive to, and denies 
the allegation in the petition, to wit, " that 
the large quantity of leaf tobacco trans- 
ferred and assigned by Jacobs to Hoffman 
was transferred to Hoffman in lieu of said 
judgment note, which said Hoffman agreed 
to return to him, the said Jacobs " — the 
only really material allegation not admitted 
to be correct, and there was no testimony 
offered or presented to overcome it. There 
being nothing offered or presented to show 
that either the execution or attachment 
was issued for a greater sum than the 
amount of the liability of Hoffman as surety 
for Jacobs on the aforesaid replevin bonds, 
and there being, in our judgment, noth- 
ing alleged or shown which would warrant 
the Court in the exercise of a sound legal 
discretion in setting the execution aside, 
dissolving the attachment, or opening the 
judgment, as prayed for, the petition 
must therefore be dismissed and rule dis- 
charged. 

Petition dismissed and rule discharged. 



C. P. OP LANCASTER COUNTY. 

Farmers' Natiqnal Bank vs. Oriel. 

Executors — Power to hind estate — Prom^ 
issory notes — Subrogation — When 
arises. 

An executor can not bind the estate by en- 
dorsing and discounting promissory notes. 

Questions of subrogation can only be consid- 
ered wlien the funds are being distributed. 

"While, if the money obtained on promissory 
notes was used by the executor for the estate, 
he might have a legal claim therefor against the 
estate, and the holder of Che notes might be 
entit'ed to be subrogated to his rights and rem- 
edies, this could only be determined on the dis- 
tribution of the estate. 

June Term, 1891. No. 53. 

Rule for judgment nan obstante vere- 
dicto. 

H. M. North and W. M. Franklin y 
for plaintiff. 

Oeorge Naurnan^ Oeorge M, Kline^ 
and Chas. R. Kline, for defendant and 
rule. 

March 5, 1894. Opinion by Bru- 
BAKER, J. 

In this case the trial Judge directed a 
verdict to be entered in favor of the plain- 
tiff for the sum of nineteen thousand nine 
hundred and fourteen dollars and seventy- 
one cents ($19,914.71), the amount fixed 
by the parties themselves to the suit, the 
Court reserving the right to enter judg- 
ment in favor of the defendants nan ob- 
stante veredicto^ if they deem it proper to 
do so ; also, reserving the right to mould 
the verdict and judgment so as to enter 
jud^ijment either against John F. Griel jin- 
dividually, or against the executors \ of 
Jacob Griel, Sr., deceased, as it she 
deem fit and proper. 

The following facts were agreed u] 
and admitted in evidence : 

" It is hereby agreed tliat the debit 
of the account of the Farmers' Natid 
Bank of Lancaster with John F. GJ 
one of the executors of Jacob Gri 
estate, amounted to $153,442.14, madd 
partly of moneys of the estate, and pjl 
of moneys received from other sourcejhs, in- 
cluding the proceeds of the notes i'' ^ suit 
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endorsed by ' John F. Griel, one of the 
executors of Jacob Griel's estate.' 

"That of thie aggregate amount, $37,- 
701.58 was checked out by John F. Griel, 
one of the executors, in payment of debts 
of Jacob Grie), and in payment of expenses 
properly incurred by the executors of 
Jacob Griel's estate. 

" That it is not ascertained in this trial 
how the balance of said debit side of said 
account, aggregating $115,740.56, was 
used, nor is it ascertained in this trial how 
much of the estate moneys went into this 
account, or how much came from other 
sources. 

'•The said debit side began October 26, 
1886, and continued to April 4, 1892, and 
is made up of very numerous items." 

Under the pleadings as they stood at the 
time of the trial and the rendering of the 
verdict, the plaintiff having withdrawn all 
the promissory notes made by Jacob Griel, 
Sr., deceased, and which were incorporated 
in the statement as amended, and leaving 
as the subject matter of the suit only such 
promissory notes as were declared upon in 
the plaintiff's original statement [made by 
different parties and endorsed by " Jno. F. 
Griel, one of the executors of Jacob Griel's 
estate,"] the matter before us seems to be 
a Tery simple one. 

The main question here is, whether an 
executor can give obligations cither for 
the indebtedness contracted for by the de- 
cedent, the testator, or for matters con- 
tracted for by the executor for the benefit 
of the estate since the death, so as to affect 
the distribution of the estate. 

The agreement of the parties which was 
admitted in evidence, is that the debit side 
of the account of the plaintiff, the Farmers' 
National Bank of Lancaster, was with 
John F. Griel, one of the executors of said 
estate ; that it was made up partly of 
moneys of the estate, and partly of moneys 
received from other sources, including the 
proceeds of the notes in suit endorsed by 
John F. Griel, one of the executors of 
Jacob Griel's estate ; that $37,701.58 was 
checked out and used by said executor in 
payment of the debts of the estate, and in 
payment of exp3nses properly incurred by 
the executors of said estate. It was a 



mixed account, and the fact is that neither 
the bank nor the executor himself have any. 
idea how the account was made up, where 
the different items of the moneys came 
from, or for what purpose they were used. 

The suit, however, is brought, so far as 
appears from the pleadings and the evi- 
dence, on promises made by one of the de- 
fendants as executor. The promises laid 
are simply the promises of an executor to 
pay money ; and a promise by an executor 
can not bind the estate. The principle of 
this rule is obvious ; because the ritrhts of, 
all parties concerned in the distribution of 
an estate, whether creditors or heirs, are 
fixed at the time of the death of the de- 
cedent, and no action by the representative 
of that estate can change that relation. A 
judgment recovered upon the promissory 
notes in suit could be only de bonis 
propriis^ and not de bonis testatoris^ for 
the reason that the notes were contracts of 
the executor, and not the contract of the 
decedent. 

Williamson's Appeal, 94 Pa., 231. 

Fehlinger vs. Wood, 184 Pa., 522. 

Fritz vs. Thomas, I Wharton, 66 & 71. 

Grier vs. Huston, 8 S. & R., 402. 

Geyer vs. Mitchell, 3 Dallas, 285. 

Shields vs. Owen, 1 Rawle, 72. 

Masterson et al. vs. Masterson, 5 
Rawle, 189. 

Seip vs. Harris, 2 Harris, 852. 

Fluck vs. Hager, 51 Pa., 459. 

It seems to us that it matters not 
whether we enter this verdict as against 
John F. Griel, one of the executors, or 
against John F. Griel, individually ; the 
word '* executor," would be merely sur- 
plusage if it were entered against him in 
his representative capacity. The only 
effect the suit will have on the distribution 
of the estate will be in the adjudication of 
claims as between the parties to the suit. 
It could not affect the interests of third 
parties in any event in the distribution of 
the assets of the estate. The question of 
subrogation, which is purely an equitable 
result depending, like other controversies 
in equity, on facts to develop its necessity, 
in order that justice may be done, is a mat- 
ter purely to be considered when the fund 
shall be distributed by the Court. If any 



Digitized by 



Google 



80 



LANCASTER LAW REVIEW. 



part of the moneys represented in the ver- 
diet had actually been used and advanced 
by the executor, as appears by the admis- 
sion in the agreement eiitered into by the 
respective counsel in the trial of the case, 
the executor, possibly, would have a legal 
claim against the estate, and the plaintii! 
might be entitled to the rights and reme- 
dies of the executor. Thii? matter, how- 
ever, we think, is solely a matter to be 
adjudicated by the auditor, by whom the 
funds of the estate are now about being 
distributed. 

In accordance with the views set forth 
herein, we are of the opinion and decide 
that judgment on the verdict shall be 
entered solely against John F. Griel, -indi- 
ridually, 7wn obstante veredicto. 

Let judgment be so entered. 



C. P. OF PHILADELPHIA CO., NO. 4. 

Gandy vs. Dickson. 

Landlord and tenant — DiHreas for rent 
after death of tenant — Stipulation in 
lease extending to executors. 

After the death of the tenant tbo landlord has 
no right to make a distresK for rent. This rule 
is not affected either by the insolvency of tlie 
tenant, or by his agreement that goods should 
be liable for thirty days after removal from the 
premises, or by a stipulation in the lea^e that 
the rights under the lease shall extend to the 
executors of the paities. 

Rule for new trial in action of replevin. 

F, P. Prichardy Esq,^ for plaintiff. 

E, IT, Hanson^ Esq,^ for defendant. 

March 8, 1894. Opinion by Arnold, J. 

Harrison Robbins was tenant of 916 
Chestnut street, under a yearly lease, at 
$5,800 a year, payable quarterly on the 
24th of January, April, July and October. 
It was aj];reed in the lease that all goods on 
the premises, and for thirty days after re- 
moval therefrom, should be liable to dis- 
tress for rent. Mr. Robbins died June 11, 
1892, and letters of administration on his 
estate were granted to the plaintiff, who 
removed the goods from 916 to 924 
Cl»estnut street, for the purpose of selling 
the same and applying the proceeds to the 
payment of the decedent's debts. A 
quarter's rent fell due on July 24, 1892, 



and on August 12, 1892, the landlords 
distrained therefor on the goods of the 
intestate at Nos. 916 and 924 Chestnut 
street, to the last of which places most of 
the goods had been removed between June 
11 and July 24, 1892. The plaintiff 
thereupon commenced this action of re- 
plevin, and the question is whether the 
distress was lawful. 

The right of distress comes from the 
civil law, under which land that was let to 
a tenant was considered as hypothecated 
and held in pledge to pay the rent, and 
the whole profits arising from the land 
were liable to be sold for the payment and 
satisfaction of the rent: Gilbert on Rents, 
3, 26, 92 ; Taylor on Landlord and Tenant, 
Sec. 5ri6. At the common law a distress 
for rent could not be madn after the termi- 
nation of the relation of landlord and 
tenant, which might happen by the death 
of either, and therefore the statute of 8 
Anne, chap. 14 (1710), was passed, to 
give a remedy to the landlord, by enacting 
that his executor might distrain within six 
months after the termination of the lease, 
but during the possession of the tenant 
from whom such arrears became due. 
These italicized words were omitted from 
our Pennsylvania statute of March 21, 1772, 
which reenacts the statute of Anne, prob- 
ably because they were considered super- 
fluous and merely declaratory of existing 
law: Clifford vs. Beems, 3 Watts, 246. 
The English statute limits the right of the 
executor of a landlord to distrain to six 
months after his death, while the right of 
the executor to distrain under our statute 
is without limit as to the time when it may 
be exercised: Moss's Ap., 35 Pa., 162; 
Lewis' Ap., 66 Pa., 312. So much aa to 
the right of the landlord'to distrain. 

As to the liability to distraint another 
question arises, and notwithstanding the 
early decisions in England, the law may 
now be considered as well settled there 
that there is no right to distrain in a case 
like this. In Bradby on Distresses, 77, it 
is said that, as a distress is in the nature 
of a remedy upon the land, if the tenant 
be dead, the goods of the deceased remain- 
ing thereon may be distrained in the hands 
of the executor or administrator for rent 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



81 



accruing before and after his death. For 
this the author cites Bolton vs. Canham, 
Executor, Pollexfen, 125 (25 and 26 Car. 
II, A. D., 1675), which was not a pro- 
ceeding on a distress, but an action against 
an executor for rent in arrear, and the 
dispute was over a question of priority in 
the distributioD of the personal estate of a 
decedent. Another case cited bj Bradbj 
is Braithwaite vs. Cooksey, 1 H. Black- 
stone, 465 (1790), decided per curiam 
and without reasons assigned. On looking 
at the arguments in behalf of the succes • 
ful landlords we find it based on three 
English statutes, neither of which, how- 
ever, by express w6rds or fair inference, 
confers a right on the landlord to distrain 
on the goods of a deceased tenant. Pers 
haps, however, the reason given by the 
Court of Appeals of New Jersey was the 
true reason of the old law. That court 
said that ^* under the old law it was a mere 
struggle among the creditors for priority, 
and the law was indifferent who suc- 
ceeded : '* Wood vs. Hopkins, 1 Pen- 
nington, 687. In Turner vs. Barnes, 2 
Best & Smith, 110 E. C. L., 485 (1862), 
Braithwaite vs. Cooksey was declared not 
to furnish a precedent to be followed ; and 
it was decided that when a tenant at will 
at a yearly rent died, owing rent in arrear, 
and the day after his death the landlord 
distrained, the house being occupied by the 
le88ee*8 servants, the distress was unlawful. 
A modem English writer (Foa on Land- 
lord and Tenant, on page 408) well ex- 
presses the law when he says that the right 
to distrain after the death of the tenant 
must be limitf'd to the case in which the 
personal representative becomes tenant 
onder the lease in his testator's place, and 
the arrears distrained for have not actually 
fallen due until after the death. 

The question has been considered and 
decided in two cases in this state, in the 
first of which, Iloskins vs. Houston, 2 
Clark, 489 (1844), Judge Lewis, in the 
Common Pleas, held that a landlord has no 
right to distrain for rent after the death of 
the tenant. Judge Lewis's opinion is an 
elaborate dissertation upon the law of this 
eobject, and ho comes to the conclusion 
that since our acts of 1772, 1794 and 1884, 



providing for the distribution of a dece- 
dent's estate, no priority can be obtained 
by a distress levied after the death of the 
tenant. The other case is Stahlman's Es- 
tate, 26 Pitts. L. J., 113 (l8T9),in which 
Judge Hawkins, of the Orphans' Court of 
Allegheny county, issued an injunction to 
prevent a landlord from proceeding by a 
distress for rent after the death of the 
tenant. 

We have not overlooked the agreement 
in the lease^in this case, that the goods on 
the premises should be liable for rent for 
thirty days after their removal from the 
premises, but consider that this applies 
merely to a removal during the life of the 
tenant; nor the other agreement in the 
lease, that the rights and liabilities of either 
of the parties shall extend to the heirs, ex- 
ecutors, administrators, successors and 
assigns of such party. THe tenant cannot, 
by any such agreements, deprive other 
parties of their right to have the personal 
estate of a decedent administered according 
to the statute of distributions, without any 
preferences other than those given by it. 

It is a rule without an exception, said 
Chief Justice Gibson, in Pierce vs. Scott, 
4 W. & S., 344, that a landlord can not 
distrain goods which are in the custody of 
the law; and Judge Lowrie, in Mickle's 
Adm'r vs. Miles, 1 Grant, 320, said that 
the goods of a deceased lessee are not liable 
to distress. The act of February 24, 1884, 
which gives the landlord tlie second prefer- 
ence in distribution, would be neutralized 
if the landlord could, by a distress, obtain 
the first place as to goods on the demised 
premises. There would be no necessity 
for giving the landlord a second preference 
as to such goods if he could by a distraint 
obtain a priority over all other creditors. 
The insolvency of the deceased tenant 
makes no difference in the application of 
the law, which was intended principally for 
just such cases ; for if the estate were sol- 
vent, the preferences would not consume 
the estate before all the creditors were 
paid. In the language of Judge Wood- 
ward, in Moss's Appeal, 85 Pa., 162, no 
attentive reader can doubt that the Legis- 
lature meant to substitute the landlord's 
claim on the proceeds of an execution or 
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administration for his right of distress. 
As death brink's administration, the same 
as judgment brinies execution and levy, 
with their preferences and equalities, it is 
not in the power of parties to defeat the 
ri^rhts of creditors whicli are vested in them 
by law. Upon the death of a tenant his 
personal estate ia placed at once in the 
grasp of the law, and no creditor can obtain 
any advantage over another, either by dis- 
traint, execution or agreement. 

The verdict in favor of the defendants 
being erroneous, it is therefore set aside 
and a new trial granted. 

Qrphnns §ottrL 

O. C. OF PHILADELPHIA COUNTY. 

Parker's Estate. 
HvBhand and wife — Oift inter vivos. 

A husband put certain money in a tin box 
anri placed the box in a safe, thecombinntion of 
which was known to his wife and himself. He 
gave his wife one of the two keys to the box, 
and told her that he bad put some money in the 
safe for her, and that she was to take it and use 
it when she wanted it. Subsequently, at var- 
ious times, and with the wife's consent, he took 
money from the box himself. After the hus- 
band's death, the wife took $1,200 from the 
box. and told the executors that it was hers. 

Held, That there was a valid gift inter tivoi 
to the wife. 

Sur petition for citation to a widow to 
show cause why she should not surrender 
certain money to her husband's executors, 

Bradbury Bedell^ for petitioners. 

Joh7i O. Johnson and U. O. Hani' 
ersley^ contra. 

April 28th, 1894. Opinion by Ash- 
man, J. 

The only knowledge which the exe- 
cutors had of the fact that the decedent at 
one time was possessed of the money which 
is the subject of this petition, was derived 
from the voluntary statement in that effect 
made by the widow. They have chosen 
to rely upon that statement in support of 
their demand, and they are consequently 
bound to accredit their own witness by ac- 
cepting her testimony in its entirety. 
According to that narrative the testator 
told his wife that he had put some money 



in the safe for her, and that she was td 
take it and use it when she wanted it. He 
gave her at the same time a key to tb« 
safe. A more effectual delivery of prop^ 
erty than this could not well have beei 
made. Prudence ret^^ired that the voowj 
should be kept in a secure depository, sm 
it was shown that the testator himself Lat^ 
little faith in banks. The safe in questioal 
was fire-proof, and, as far as a combination 
lock could make it, thief proof. Certait.!};] 
the transfer was complete when access td 
the fund was placed within the control of 
the donee. That the donor took, aUaja 
with his wife's consent, moneys from ttie 
fund from time to time, for his own use 
did not break the validity of the origiiuJ 
gift. The money had become the properti 
of the wife, and could be given by her u 
well to her husband as to any one eUe 
The testimony of Mr. Welde, one of th« 
petitioners, is rather confirmatory thae 
otherwise of the story told by the widov 
He saw the testator shortly before ki^ 
death, and was told by the testator that b^ 
had several thousand dollars in his safe 
which his wife could get if she needed it] 
All the incidents to a valid gift inter vivA 
were present in the transaction; the gifj 
was irrevocable in its terms, it was sobjed 
to no condition or contingency, and it wu 
executed by a present delivery of the sabi 
ject matter. 

The petition is dismissed. — Montg^y O* 
Law Itrp, 

I^S^f 4JPtsirf//;tii^. 

It is said that the cross mark instead ol 
a signature did not originate in ignorance^ 
It was always appended to signatures it 
mediaeval times as an attestation of good 
faith. 



Thb only way it pays a person to be hi^ 
own lawyer is to keep his own counsel.—^ 
Texas Si/tings. 



A BARRISTER, defending a prisoner in 
Limerick, said "Gentlemen of the Jurv< 
think of his poor mother — his onlj 
mother." 
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Qrphnns' f^ourL 



O. C. OF LANCASTER COUNTY. 

Petition of Joseph Beeser, Begrister. 

Coits — Advertising accounts — Rule of 
courts Sec. j?. Rule 1 — Acts of March 
15, 18S2, Sec. S7, P. /.., Ilf5, and 
April IS, mo, P. L.J S^O. 

A rale of court fixing the amount to be paid 
to tbe newgpapei*^, and allowed in accountM for 
advertiKing, at Reventy.flve cents from each es- 
tate, is illegal, being in conflict with the Act of 
1832, which Axes the fees for advertising at two 
dollars for executors* or administrators', and 
one dollar for guardians' accounts, and will be 
stricken off as HurpUinage. 

Even in the absence, of legislation the court 
could not pi'escribe lates to the newspapera for 
advertising. 

Only the exact amount paid to the news- 
papers, however, can be allowed in the ac- 
counts. 

Petition of the Register of Wills in the 
matter of fees for advertising accounts. 

December 15, 1894. Opinion by Bru- 
BAKER, J. 

The petitioner in this case desires the 
Court to pass upon the question of fees to 
be received by him for advertising the ac- 
counts of executors, administrators and 
guardians, arising since the adoption of our 
new rules of Court, which went in force on 
November 19th last. Section 2, of Rule 
l,of our General Rules, in reference to 
all accounts, except triennial accounts of 
guardians, in the Orphans' Court or Court 
of Common Pleas, whether filed in the 
Prothoiiotarv's Office, Register's, or Clerk 
of Orphans'* Court Office, reads: 

*' Sbc. 2. AH such accounts exhibited 
under oath or affirmation, and filed as 
aforesaid, shall be advertised by the officer 
^ith whom they are filed for four succes 
sive weeks in the Lancaster Law Re- 
view, and in two newspapers of general 
circulation in the city of Lancaster, as 



now required by law, setting forth that 
said accounts will be presented to the 
Court for allowance, on a certain day des- 
ignated in the notice, and there shall be 
charged and allowed by the said officer the 
sum of seventy-6ve cents from each estate 
for such publication." 

It is evident that so much of this section 
as relates to the allowance of seventy five 
cents from each estate for such publication 
is in direct conflict with the. Act of Assem- 
bly of March 15th, 1882, section 37 (P. U, 
145), which fixes the fees for advertising 
executors' or administrators' accounts at 
two dollars, and guardians' accounts one 
dollar, and therefore it has no legal or 
binding force. Indeed, we are clearly of 
the opinion that in the absence of legislation 
on the subject we could not prescribe rules 
for the government of newspaper advertis- 
ing. Our authority is confinod to the en* 
forcement of the provisions of the Act of 
April 13, 1840 (P. L., 320). Section 8 
of this Act directs "the Register of WilU^ 
as well as the Prothonotary of the Court 
of Common Pleas, to make out a bill show- 
ing specifically the amount actually paid 
for printing the notice of advertising the 
accounts of estates, and if the officer shall 
charge any greater or other amount than 
that actually paid to the newspaper for 
publishing such notice, he shall be subject 
to the penalties prescribed by law for tak* 
ing illegal fees." 

When the matter of advertising was be- 
fore us, in our adjudication of the fees in the 
accounts presented to March Term, 1893^ 
we said in an opinion filed May 5th, 189^ 
[See 10 Law Review, 198], that "the 
officers have made a charge of two dollars 
in each account for this advertising, and 
when called before the Court they admit- 
ted that they had paid but twenty-five 
cents to each newspaper, two in number, 
for the same, and therefore we have be^a 
obliged to allow them only the amount 
actually paid by them in the adjustment of 
the fees in the respective accounts in pur- 
suance of the provisions of the above Act.'* 

It will bo seen that we were not attempt- 
ing to interfere with the charges made by 
the newspapers. We simply followed the 
law as to the advertisements of notices. 
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If the officers then had actually paid to 
the newspapers the two dollars, which, it 
seems, was the amount of their regular 
advertising rates, we should not have no 
iiccd the matter. 

The incorporation in the new rule of 
<;ourt under consideration of the allowance 
of peventy five cents for advertising in 
each estate is, therefore, mere surplusage, 
and must be rejected for the reasons 
herein given. 

Note: This deciHion w also applicable to 
«ccouut8 in the Protlionotaries office. 



O. C. OF CHESTER COUNTY. 
VandegrifTB Estate. 

Decedents' estates — Rent — Preference — 
Interest, 

No interest on rent preferred, whether said 
rent v as due and payable before the date of the 
death of the tenant or not, is allowable as a pre- 
ferred claim. 

Exceptions to report of auditor on dis- 
tribution. 

The auditor, William T. Barber, among 
other things, reported : 

Is interest allowable upon the rent pre 
ferred ? The goods of a deceased lessee 
are not liable to distress: Miokle's Ad- 
minV vs. Miles, 1 Gr., 820. 

The Act of 1834, like the Act of 1836, 
relating to the payment of rent out of the 
proceeds of goods taken in execution, was 
intended to make amends to the landlord 
for this deprivation. It has been held 
that interest cannot be included in a dis- 
tress: Jackson & Gross' Landlord and 
Tenant in Penna., par. 412 and 228. 

The auditor has been unable to find any 
case, either under the'Act of 1834 or the 
Act of 1886, where interest on rent had 
been allowed as a preference. The effect 
of allowing interest where a full year's 
rent is due at the death of the tenant, 
would he to exceed the limit of the Act. 
The auditor is of opinion that no interest 
upon the sum of $200, due on October 1, 
1892, can be allowed as a preference. 

Cornwell ^ Corn treW, for administrator. 

William 31. Hayes and J. Carroll 
Hayes^ for exceptions. 

Monaghan ^ Hause^ contra. 



April 23, 1894. Waddkll, P. J., orally. 

The Court has no doubt upon any ques- 
tion raised by the exceptions save one, 
namely, the question of interest on the rent 
preferred, and while we have been unable 
to find any authority for the allowance of 
interest as a portion of a preferred claim 
for rent, we are not entirely clear on this 
point. We are not convinced that the 
auditor was wrong in bis decision, and will 
therefore enter the following written order, 
to wit: April 23, 1894. The exceptions 
are dismissed and the report ot the auditor 
confirmed, and an order is made to pay out 
the fund in accordance with the distribu- 
tion made by the auditor. 

— Lackawanna Jurist. 

gammon S^eas^fmv. 

C. p. OP LANCASTEU COUNTY. 
Zech vs. Oroff. 

Aldermen — Jurisdiction — Trespass. 

An alderman bas no jurindictioD to enter 
judgment against a defendant for damage done 
to tbe plaintifi'^s wagon, by collidiDg with it 
while driving on the public road. 

August Term, 1891 • No. 115. 

Certiorari. 

The suit was brought to recover dam- 
ages for an injury done to the plaintiflT's 
wagon in a collision with that of the de- 
fendant. 

The alderman issued the summons in 
" assumpsit." 

The record was as follows : 

"June 15/plaintift's driver, George M. 
Gumpf, one of the witnesses for plaintiflf is 
sworn, and claims $3iVff dollars damage 
done to plaintiff's waj^on; the defendant 
did not appear; in default of defendant 
not appearing, and after hearing all the 
proofs and allegations, judgment publicly 
in favor of the plaintiff for the sum of 
$3iVff dollars, with costs of suit." 

On certiorari the defendant filed the 
following exceptions : 

"1. The alderman did not have juris- 
diction of the subject matter of the suit. 

" 2. The record does not show that there 
was any liability on the part of the de- 
fendant to the plaintiff." 
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Brown ^ ffenaelj for certiorari. 
John A. Coyle^ contra. 

The justice had jurisdiction in this case. 

1 Brewster, Sec. 1288. 

Shoemaker v». Barrv, 1 S. & R., 23o. 

1 Troubat & Haley ,'Pr., Sec. 89S. 

Moore v%, Gochly,7 Law Review, IGl. 

"Trespass and danoage to personal 
property not exceeding three hundred 
dollars,'' is a sufficient statement of the 
cause of action to bring it within the juris- 
diction of the justice. 

Reese vs. Deyett, 4 C. P., 53. 

Zelider vs. Seinhob, 4 C. P., 196. 

See Jarvis vs. McFarlan, 1 Chest. Co. 
Rep., 137. 

Trespass was the proper remedy, and 
the justice had jurisdiction. 

Campbell vs Brown, 19 Pa. St., 359. 

PafF vs. Slach, 7 Barr, 254. 

Rossell vs. Cotton, 81 Pa. St., 525. 

Hobbs vs. Garr, 14 S. & R., 417. 

Curry vs. Gilroy, 3 Phila., 424. 

Atkinson vs. Russnaan, 13 Leg. Int., 29. 

Act comprehends under trespass cases 
where the damage arises by an actual or 
immediate injury operating upon the body 
of the property. 

Masteller vs. Trimbly, 6 Binn., 33. 

There can be no question of forms of 
action before justices, but only causes or 
8uhject matters of action. 

Kraft vs. Gilchrist, 31 Pa. St., 470. 

Bright vs. Getz, 32 Smith, 144. 

November 17, 1894. Opinion by Liv- 
nioston, P. J. 

An examination of the proceedings re- 
turned by the magistrate, requires us to 
sustain the exceptions filed and set aside 
the proceedings. 

Conahan vs. Rudolph, 4 Kulp, 504. 

Millhauser vs. Morgan, 6 Kulp, 48. 

Exceptions sustained and proceedings of 
magistrate set aside and reversed. 



C. P. OF LUZERNE COUNTY. 

Perry vs. Williams. 

(hits — Continuance — Practice^ C. P. 

Where a case was ordered on the trial list by 
tbe plaintiff and continued on the defendant's 
iDotioo, for the reason that no declaration had 



been filed, the defendant is not entitled to have 
taxed his bill for witnesses for thai term. 

Appeal from taxation of costs. 

Q. A. Qates^ for plaintiffs. 

J. T. Lenahan and E. A. Lynch^ for 
defendants. 

February 12th, 1894. Opinion by 
Rice, P. J. 

The facts pertinent to the question be- 
fore us are as follows : The defendants 
having failed to plead, after notice, the 
Court, on motion of the plaintiffs' attorney, 
entered the plea of the general issue. 
The case was on the trial list for June 
Terra, 1892, and was continued. It was 
ordered on the trial list for October Term, 
1892, by the plaintiffs, and was again con- 
tinued, on the defendant's motion, for the 
reason that no declaration had been filed. 
In March, 1898, the case was tried, but 
before verdict the plaintiffs took a vol- 
untary non-suit. The question is, whether 
the defendants are entitled to have taxed 
their witnesses' bill for October Term, 
1892. If they had ordered the case on 
the list, it is clear that they could not re- 
cover the costs of the term : Dickerson vs. 
Labe, 7 W. N., 257 ; Cody vs. Clelam et 
al.^ 1 C. C, 8. But we do not think the 
fact that the case was ordered on the list 
by the plaintiffs makes any real difference. 
No declaration having been filed, the de- 
fendants could not have been forced to 
trial against their consent, and, as they 
elected to insist on their right to have a 
declaration filed before going to trial, it 
was unnecessary to bring their witnesses. 
If they had waived their objection that the 
case was improperly on the list, and had 
offered to go to trial without a declaration, 
as they might have done under the Act of 
March 14th, 1872, P. L., 25, and then 
the case had been continued, they would 
have been entitled to their costs. But 
taking the position they did, which was a 
perfectly proper one, it was wholly un- 
necessary to bring their witnesses. 

The appeal is sustained, and the taxa- 
tion of the defendants' witnesses' bill for 
the special term in October, 1892, is set 
aside. 
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C. p. OP MONTGOMERY COUNTY. 

TownBhip of Plymoath vs. Obestant Hill 
and NorriBtown Bailway Company* 

Electric railway — Power of a towtnhip 
in fixivg Urn it at ions to connevt to or- 
cttpy roads — Who mux t move for for- 
feiture for non-user. 

A township, in jrivinjr consent to occupy 
streetH and roads, cannot lix a time limit within 
which the railway ronM be conipletc*d difft'rinfl^ 
from that fixed by the act of May 14, 1880, P. 
L., 211, which allows two years for such pur- 
pose. 

The consent, coniafnin^ such time limited, 
althoufi^h accepted by the corporation, does not 
take away the grant where laiiure to comply is 
not made a cauhc of fnrfeiture. 

Failure to bu Id within the time flxed by the 
Legislature does not give the township the right 
to move for a forfeiture of the company's 
charter. 

Motion for a preliminary injunction. 

N. If, Larzelere and Jos. Forvance^ 
for plaintiffs. 

//. Boyer and H. M. Traey^ for de- 
fendants. 

September 17, 1894. Opinion by 
SWARTZ, P. J. 

The defendant company was chartered 
to build a street railway from Barren Hill 
to Chestnut Hill and from Barren Hill to 
Norristown, under act of May 14, 1889, 
P. L., 211. The proposed road passes 
through the township of Plymouth. The 
consent for such construction was given by 
the supervisors of Plymouth township on 
May 20, 1893. In this consent the fol- 
lowing provision is found: "And it is 
further stipulated and agreed that the said 
company shall build its said railway over 
the roads herein described within fourteen 
months after the date hereof." 

On the 25th of July, 1894, the super- 
visors of the said township notified the de- 
fendant company that the time for the 
building of the railway terminated on July 
20, 1894 ; that the consent of said town- 
ship to build said railway was revoked; 



that the agreement under which eontent 
was obtained was void and abrogated. 

The plaintiffs filed their bill to restrain 
the defendant company from building the 
proposed railway upon any of the public 
roads in Plymouth township. When the 
bill was hied and served, the defendant 
company was engaged m layin^c a railway 
upon the Germantown and Perkiomen 
turnpike road, in Plymouth township. 

To grant the prayer of the bill is in ef- 
fect a finding by the Court that all the 
rights of the defendant company under its 
charter are forfeited. If they can doi 
build through Plymouth township, they 
may not be able to construct a road as re- 
4|uired by the charter. According to the 
testimony before us, large sums of money 
were expended in work and material on 
parts of the proposed rood outside of 
Plymouth township. If the defendant 
company must withdraw from Plymouth 
township, it means an abandonment of their 
enterprise under serious loss to them. 
Under such circumstances the plaintiffe* 
right must be quite clear before the strong 
hand of equity process is laid upon the de- 
fendant. This is not a final hearing, atjd 
a preliminary injunction, so sweeping in 
its effect, must be jealously guarded. 

Does the fourteen-months stipulation help 
the plaintiffs' case? We think not. If jt 
means that the road must be completed in 
fourteen months, then it contravenes the 
act of Assembly under which the de- 
fendant is chartered, for the Legislature 
says the defendant shall have two jean 
for that purpose. If it means the corn- 
pany shall have fourteen months to begin 
work, then again the provision is in con- 
flict with the charter, which declares ibe 
work shall be commenced within one jwr 
after the consent of the township is ob- 
tained. 

Where conditions are imposed by statute 
the local authorities may add others which 
are not repugnant to the statutory pro- 
visions relating to the same general subject. 
Such conditions by the local authorities 
must not be ref>ugnant to the legislative re- 
quirements: Booth on Street Railway, 
Sec. ti9. If Plymouth township may cur- 
tail the time limit of the statute, it maj) 
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nrith equal efTect, alter any other provision 
>f the act of 1889. That this cannot be 
Jone we think is very evident. 

The act of May 29, 1885, providing for 
the incorporation of natural gas companies, 
Jeclared that companies shall not enter upon 
>r lay down their pipes or conduits on any 
jtreet of a borough without the assent of the 
borough council. Under this act the court 
tield that the conditions or restrictions im 
posed by the municipality, even if accepted 
by the gas company, must harmonize and 
ID no wise conflict with the provisions of 
the act: Appeal of the City of Pittsburg, 
115 Pa., 4. It was further said, in. the 
same case, that the regulations imposed 
most be reasonable and not in conflict with 
any of the provisions of the act. To the 
same effect is Kinjss County Elevated 
Railroad Co., 105 N. Y., 114. In the latter 
case the Common Council's consent was 
necessary before the streets of the city of 
Brooklyn could be occupied. The assent 
was given with the condition that the con- 
struction be completed by a time differing 
from that fixed by the railroad commis- 
sioriers. It was held that under the statute 
the action of the commissioners in fixing 
tiie time was the action of the Legislature, 
ind therefore could not be superseded or in 
any way affected by that of any other body. 
We conclude that the provision in the 
igreement fixing the time when said com- 
pany ** shall build the railroad," is illegal 
iDd void. This does not take away the 
p^)viston in the agreement givin«» the con- 
ient, for it may still stand. Failure to 
build in fourteen months is not made by 
agreement a cause of forfeiture or 
umi for annulling the consent. As was 
in City of Pittsburg's Appeal, 115 
., :!5, where conditions and regulations 
pronounced illegal and void, the grant- 
clause of an ordinance may still stand, 
ere is no such necessary connection 
ween the title and granting section of 
ordinance and the provisions that are 
lared illegal and void that the former 
ifall with the latter." If the consent 
a borough ordinance stands, although 
of the regulations in it are illegal, we 
ik the same rule must apply to the 
tenent of the supervisors before us. 



If the fourteen months limit refers to the 
commencement of the work, and such in- 
creased time over one year • is a lawful 
exercise of the extending power given- 
to the supervisors under the sixteenth 
section of the Act of 1889, then we fail to 
tee how under the evidence the plaintiff is 
entitled to a preliminary injunction. Some 
work was done in Plymouth township 
within the fourteen months. Whether 
such work was in good faith a commence- 
ment of the construction mav be in doubt. 
Some work was done on other parts of the 
road outside of the township, and this fact 
may indicate good faith as to the >york 
done within the township. That there is 
doubt upon this point is sufiicient to pie* 
vent interference by preliminary injunction 
where the interference is so sweeping in 
its effects upon defendant. 

In our view there is but one question 
remaining. Can the township in its own 
behalf invoke the equity process of the 
Court to restrain the defendant because it 
failed to observe the time limit fixed by 
the statute ? Upon this point we gave our 
opinion in Turnpike Co. V9, Jenkintown 
Railway, 10 Montg., 104. In that case 
we held that the commonwealth must move 
for a forfeiture of a right granted but lost 
by laches. The Act of June 19, 1871, 
P. L., 1860, gives us no such power at 
the suit of the present plaintiff. The Act 
of 1871 contemplates nothing more than 
that it shall be j[nade to appear fron) the 
charter that the corporation has the power 
to do the particular act in controversy, and 
which involves some right of the con- 
testant ; but when we go beyond this we 
assume something with which we have no 
business in a collateral proceeding. AVe 
assume to assert the right of a third party, 
the commonwealth, who may or may not at 
her own option insist upon the observance 
of those rights : Western Penna. 11. R. 
Co.'s Appeal, 104 Pa., 899. A contract 
may be forfeited by the laches of one of 
the parties to it ; but if the other docs not 
choose to insist upop that forfeiture, no 
one else can take advantage thereof. To 
the same eff*ect arc Lejee v«. Continental 
H. R., 10 Phila., 862 ; Com. vb. Alle- 
gheny Bridge Co., 20 Pa., 185; Ilinch- 
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man vs. Turnpike, 160 Pa., 150; Moore 
v$. Brooklyn City Railway, 108 N. Y., 98. 

A cause of forfeiture by a corporation 
of its franchises can not be taken advantage 
of or enforced against ii collaterally or in- 
cidentally, or in any other mode than by a 
direct proceeding for that purpose against 
the corporation. Nor can corporate 
franchises be declared forfeited or lapsed 
to the commonwealth by bill in equity : 
Booth on Street Railways, Sec. 49. 

No doubt if the plaintiff suffered injury 
by the failure on the part of the defendant 
to commence work within one year, the 
commonwealth will lend irs aid in protect 
ing the rights of the township. What 
injury has the plaintiff sustained ? The 
township is not entitled to any part of the 
revenues of the railway under the terms of 
the agreement. It is not shown that the 
delay in any way damaged the township. 
Perhaps individuals may sustain loss by the 
delay ; but such loss is not confined to the 
citizens of the township, but to the public 
in general. 

The city of Pittsburg by ordinance gave 
the Pittsburg, Fort Wayne and Chicago 
railroad an option of two routes through 
the city, but required the company to 
complete its road within two years from 
the passage of the ordinance. The road 
was not completed within the limit, and 
the city attempted to interfere with the 
further construction. The court held that 
the time mentioned was not of the essence 
of the contract, because the city could 
derive no benefits from its performance 
nor sustain any injury from its breach, and 
enjoined the city from further interfcr 
encc : Pittsburg, Fort Wayne and Chicago 
R. R. vx. Pittsburg, 1 Pittsburg Reports, 
392. Under the views here expressed the 
township would not be entitled to the relief 
prayed for, even if it could plead the time 
limit fixed by the Legislature, 

And now, September 17, 1894, the ap- 
plication for a preliminary injunction is 
refused. 



Q. S. OF YORK COUXTY. 
Leibekoecht's License. 

Hotel Uf*ett8e — Transfer of — Lictmee't 
consent. 

L., the holder <»f a hotel license, b«ame 
in»M»lvenr, and rem«»ved fn»m the premi'**. 
The ownerH of the hotel, whti were mJw L's 
creel it4»n«, made application for » iraiiftfcr 
iif the liceuHe to a new tenant. L. refased to 
cunsunt to said tran^'fer. 

iieldf that the license wilt be transferrsd apiio 
payment to L. of so much of the amit of ibe 
licenHe as luul not been used by him, even viib. 
out hi8 consent. 

The license gra«itcd to David I^ibeknecht 
was a fiersonal | rivilege \o keep tb« h««tcl c? 
house described therein, uptm the premise ^4. 
the petitioniTK. His iuMjlvency aiMl r«i»oTftI 
from the same terminated his rights nnder vt!A 
liceniie. He could no lon^^er* elsewLere, exer- 
ci>e any ri^cht under the same. 

The house of the petitiouei-s, used for the 
purpoi«e of a hotel and summer i-esort, requina 
the liceu>e f«>r the pnri>ot<e of a suoce^ftfol 
transaction of the business fot which it \» titled 
np and kept. To prevent loss and incuuveui- 
ence and a depreciatitm in value, of Ui« pn»p- 
erty by leason of a deprivation of licence, iti« 
jut«t and equitable that the license for saiil hotel 
should be transferred to the present occoitfint 
of said houbC, according to the prayer of the 
petitioners. 

Rule to show cause why license should 
not be transferred. 

E. E. Allen and J. W. Heller^ for role. 

A. N. Oreen^ contra. 

May 0th, 1894. Per Curiam. 

The petitioners are the owners of i 
hotel stand in Slirewsbury township on the 
Baltimore Turnpike, on the line of the 
Stcwartstown Railroad in this county, 
fitted up and furnished for a summer re- 
sort, in addition to tho required facilities 
for a country hotel. 

David Leiheknecht, the respondent, was 
a tenant of the petitioners, and occupied 
said premises in 189o, and at January 
Sessions, 1894, made application for li- 
cense for the license year tiien ensuing. 
At the time fixed by this court for hearing 
and determining applications for license 
the license in question was granted for one 
year, from January 21, 1894. 
I After the granting of said license the 
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operty of David Leiheknecht was seized 
d sold bj the sheriff, on executions is- 
ed, and subsequently said respondent 
si;»ned his estate and effects in trust for 
B benefit of his creditors, and removed 
)m said house and premises, and con- 
mes to reside elsewhere. 
At the time of his obtaining said license 
id David Leibekneclit paid on account of 
e same the sum of $£5.l0, Henry Boll, 
i<» of the petitioners, having paid the bfll- 
ice, $ol.OO, re(|uired to be paid therefor. 
or the time said Leibekneeht held said 
lense, his proportion of the cost thereof 
Bounted to $22.15, leaving a balance of 
2.85, which sum was tendered him, and 
e was requested to sign a petition for the 
ransfer of the license, which was refused 
J the respondent. In addition a large 
Miebtedness of some $1400 is claimed by 
ke petitioners to be due them from the 
npondent for their endorsement of his 
iei;otiahle promissory notes. 
Upon the filing of said petition a time 
m fixed for the hearing and notice was 

Ken according to the rule of Court gov- 
log iD transfer of licenses, and a rule 
as granted and served upon the said 
ivifl Leibekneeht to show cause why the 
|rijer of the petitioners should not be 
inted. An answer to said rule was 
d, not denying the material averments 
iaid petition ; and at the hearing, the 
rties were heard, by their counsel. 
The Act of April 20, 1858, P. L., 366, 
ndes that ** if a party licensed shall 
^ remove, or cease to keep such house, 
or their license may be transferred by 
authority granting the same, * * * * 
compliance with the requirements of 
laws in all respects, except publication, 
h shall not in such case be required." 
iiis act has not been repealed by sub- 
nt legislation, and the transfer of 
is still governed by it. The 
rfcr is still in the discretion of the 
t;Blumenthars Petition, 125 Pa., 412. 
ke following reported cases in trans- 
' of licenses made under the Act of 
■i^tshow that the uniform practice of the 
nsis to order a transfer upon a proper 
tshown to the court : Gumma's License, 
C. C. R., 667 ; Keller's License, ib ; 
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TIelig's License, ib., 538 ; Breen's License, 
2 Dist. R., 652 ; Doyle's License, 6 Kulp, 
356 ; Ilanlan's License, S 0. C. R., 474 ; 
Leahey's License, 15 C. C. R„ 430. 

The license granted to David Leibe- 
kneeht was a personal privilege to keep 
the hotel or house described therein, upon 
the premises of the petitioners. His in- 
solvency and removal from the same ter- 
minated his rights under said license, lie 
could no longer, elsewhere, exercise any 
right under the same. 

The house of the petitioners used for 
the purpose of a hotel and summer resort 
requires the license for the pur|»ose of a 
successful transaction of the business for 
which it is fitted up and kept. To pre- 
vent loss and inconvenience and a depre- 
ciation, in value, of the property by reason 
of a deprivation of license, it is just and 
equitable that the license for said hotel 
should be transferred to the present oc- 
cupant of said house, according to the 
prayer of the petitioners. 

The respondent having refused his as- 
sent to said transfer for no sufficient reason 
apparent to the court, we think the trans- 
fer should be made as prayed for, upon the 
payment to the licensee of such sum of 
money as may be due him for the cost and 
expenses of said license for the time it was 
not used by him. It cannot be under the 
circumstances existing in this case, that a 
tenant may, by refusing to petition for 
the transfer of the license, inconvenience 
and injure the owner of a hotel stand, in 
the manner here complained of, destroying 
the business for which the property is 
built, fitted up and kept, and thus depre- 
ciate the same in value. 

The court will make a transfer of a 
license without the consent of the licensee 
when the facts justify the action ; Leahy's 
License, supra. The facts in this case 
clearly warrant the transfer of the license 
in question upon the payment to the 
licensee of the amount due him. 

The court transfers the license of said 
Leibekneeht to John J. Boll, as prayed 
for, upon the payment by the petitioners, 
to said David Leibekneeht, the sum of 
$2.85, the amount due him out of amount 
expended by him for said license. 
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In re State Bar Association. 

A general call as printed below has been 
sent out for the formation, of a State Bar 
Association. The call is signed by five 
hundred and sixty representative lawyers 
of the various judicial districts of the state, 
whose names we are prevented from print- 
ing by want of space. These names were 
obtained in response to letters sent. by the 
editors of the " Legal Intelligencer," 
" Weekly Notes " and '* County Court Re- 
ports." There can be no doubt as to the 
advisability of such an organization, and 
much could be accomplished by it if pro- 
perly conducted and proper interest was 
taken in it by the bar of the state. 

Our local bar association, at its last 
meeting on December 18, 1894, took ac- 
tion approving the formation of a State 
Association and the following committee 
was appointed to confer with those inter- 
ested and further the proposed association : 

/>. Q-, EMeman^ Wm. Avg. Atlee^ 
Marriott. Brosius^ W. U. Eensel ^nd A. 
F. HoBtetter. 

The local association was, in fact, the 
first to start the agitation of a State Bar 
Association. It was introduced by A. F, 
HoBtetter^ Esq.y at a former meeting six 
months ago, and although nothing definite 
was then done, the question was discussed 
by legal papers and the present agitation 
was the result. 

" GENERAL CALL. 

Pennsylvania, Nov. 1, 1894. 

Many lawyers throughout the State be- 
lieve that a State Bar Association, if or- 
ganized upon a proper basis, would be use 
ful to the profession and to the community 
in general, and have expressed a desire to 
co-operate in forming such an Association. 

To that end the undersigned members of 
the Bar from the several Judicial Districts 
of Pennsylvania invite their brother law- 
yers of the State to attend a convention at 
the city of llarrisburg, on January 16, 
1895, for tlie purpose of organizing a 
Pennsylvania State Bar Association. 



Such associations can exert a healthy 
influence upon legislation by suggesting 
useful laws, by assisting in the defeat of 
ill-considered and dangerous bills, and by 
aiding to mould into better shape measures 
good in substance but bad in form. Again 
it is part of the work of a Bar Association 
to bring together the members of the Bar 
from all sections of the State for purpose* 
of social intercourse, and for the discussion 
of questions of interest to the profession 
and to the community in general. 

It is suggested that at this proposed 
meeting an Executive Committee be elected 
with instructions to obtain a charter, pre- 
pare a list of nominations for permanent 
officers, arrange for addresses to be deliv- 
ered, and to attend to other details neces- 
sary to the completion of the organization. 
It is also suggested that the first annual 
meeting of the Association be held late in 
July or early in August, 1895, at a con- 
venient watering-place in the State, such 
as Cresson or Bedford Springs, or such 
other place as may be found desirable. 

All members of the Bar unable to at- 
tend the convention, but who desire to be 
recorded as intending members, will please 
send their names to M. E. Olmstead^ 
James A. Stranahan or M. W. Jacobs^ 
Esqs., Harrisburg, Pa. 

The headquarters for members will be 
at the Commonwealth Hotel. 

The meetings of the conference will be 
held in suitable quarters, probably the Su- 
preme Court room, to be selected by the 
local committee, at 11 a. m. and 3 p. m. 
Notice of exact date and place will be pub- 
lished hereafter in this journal. 

Proceedings will terminate in time' for 
such as desire to return home east and 
west the same night." 

W. S. ' Le Fanu, in his clever book^ 
" Seventy Years of Irish Life," relates 
that " Curran said to Father O'Leary, the 
wittiest priest of his day, * I wish you were 
Saint Peter,' 'Why?' asked O'Leary. 
' Because,' said Curran, * you would have 
the keys of heaven, and could let me in.^ 
' It would be better for you,' said O'Leary, 
' that I had the keys of the other place» 
for then I could let you out.' '* 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



41 



Lancaster Law Review. 



V^oi-. Xn.] MONDAY, DEC, 81,1894. [No. 6. 



^r^lmns ^onrt 



O. C. OP LANCASTER COUNTY. 

Estate of Joel Wiest, deceased. 

A.dvancement8 — Evidence — Declarations 
of decedent. 

Where the share of a son of the decedent is 
claimed before the auditor by attaching credi- 
tors, another son is competent to testify as to 
declarations made to him by his father to estab- 
lish advancements made to his brother. 

[Evidence is competent of the declarations of 
a decedent to third parties in the absence of his 
8on« to establish advancements to the son. 

If there is evidence of acts done or declara- 
tions made at the time of the transaction tend- 
ing to prove that the money was then so 
intended by the father, his subsequent acts and 
declarations in recognition of the origiual act 
and intention ai-e entitled to weight. 

The mei*e fact that the entries in the dece- 
dent's memorandum book were headed **Dr.** 
and ** Cr." at the top of the pages is of itself in- 
sufficient to establish relation of debtor and 
creditor between the father and son, and pre- 
vent the charges from being considered as 
advancements. The whole book and the sur- 
rounding circumstances must be taken into 
consideration. 

Miller's Appeal, 40 Pa., 67, distinguished. 

Exceptions to auditor's report. 

The auditor, E. D. North, Esq., found, 
inter alia^ that advancements had been 
made to Joel M. Wiest, the son of the de- 
cedent, whose share was claimed bv attach- 
ment ereditors, amounting to more than the 
share would have amounted to. 

Exceptions were filed by Appel ^ 
Appel for the attachment creditors, John 
E. Malone for Joel M. Wiest, and Martin^ 
Holahan ^ Alexander for other heirs. 

October 8th, 189-1. Opinion by Bru- 
BAKBR, J. 

After a careful examination of the evi- 
dence in this case with reference to the 
book marked " Exhibit No. 2," we can not 
say that the auditor erred in his findings 



of fact, that the charges made therein were 
intended as advancement-s to his son. 
There is sufficient evidence, in our opinion, 
to warrant a finding. Two books were 
found in the decedent's desk, which was 
under lock and key at the time of the ap- 
praisement, by the administrators of the 
estate, Exhibits Nos. 1 and 2. The key 
to this desk was handed to them by the 
widow. The book No. 1, marked " Family 
Book," in the handwriting of decedent, 
contains advancements to all his other chil- 
dren, about which there is no dispute. It 
will be noticed, however, that the last en- 
tries in Book No. 1 were made against his 
daughter, Emma M. Wiest, dated April Ist, 
1881, and which were entered on almost 
the last leaf of the book, and that the 
charges in Question against his son Joel, in 
Book No. 2, were commenced on the first 
page of the book, dated March, 1882, 
which are also in the handwriting of dece- 
dent. This book contains nothing else ex- 
cept the private memoranda of himself, of 
the decedent's own expenditures. Both 
books are the size of ordinary pass books. 
The father had also kept a day-book and a 
ledger, in which entries were made against 
his son Joel and other children for rent and 
the purchase of corn and flour, which were 
entered about the time of the dates of the 
several charges in Book No. 2. These 
features and circumstances, taken in con- 
nection with the nature of the charges 
made by the decedent against his son Joel, 
form a chain of evidence from which, in our 
opinion, the auditor was warranted in 
forming his conclusion. It is quite appar- 
ent to us that the charges in Book No. 2 
against the son were intended by the dece- 
dent as a continuation of the "Family 
Book No. 1," and were a supplement 
thereto. It is true that the charges are 
headed by the abbreviations "Dr." and 
"Cr.," but it is also significant that the 
former character is made in blue lead pencil 
on both pages, which was evidently an after- 
thought of the decedent, if done at all by 
him, and they were put there after the 
second page had been started, and, likely, 
after the small credit of $7.50 had been 
entered on the third page, as appears by 
the dates on either side. But even if these 
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characters had been so placed by the dece- 
dent at the top of the first two pages in the 
beginning of the charges, this circumstance 
alone would not be conclusive evidence of 
the fact of the relation of debtor and cred- 
itor having existed between father and son. 
In order to get at the intention of the 
decedent we should look at the whole book, 
taken in connection with all the surrounding 
circumstances. 

But there was other evidence before the 
auditor, outside of the transaction, which, 
if believed^ strengthens the position of the 
auditor. The testimony of Monroe H. 
Wiest, a son of decedent, who was unques 
tionably a competent witness under the 
law, shows that contemporaneous with the 
entry of April, 1884, of $600 for hearse, 
the father told him ^' that he charged him, 
Joel, with everything he got from him,*' 
or, " that he had every tiling charged 
against him ; he said that he shouldn't feel 
uneasy." 

If there is evidence of acts done or dec- 
larations made at the time of the transaction 
tending to prove that the money was then 
so intended by the father, his subsequent acts 
and declarations in recognition of the origi- 
nal act and intention are entitled to weight. 

Merkel's Appeal, 89 Penn., 340-3. 

See also Thompson's Appeal, 42 Penn., 
357. 

It is claimed, however, by counsel for 
exceptants, that Miller's Appeal, 40 Penn., 
57, should control this case. We cannot 
see its application to the facts in this case. 
In that case the parent expended money 
for the education of his son, which he 
charged against his son in his " day-book," 
wherein he kept his regular account, and it 
was held to be a debt. In the present case 
under consideration the charges were not 
mude in the decedent's day-book, wherein 
he kept his accounts, but in a memorandum 
book, which, as we have said before, has 
the features of a family book. 

Much of the testimony taken bv the 
auditor is irrelevant and of doubtful char- 
acter as to the intention of the decedent; 
but we are of the opinion that the evidence 
to which we have referred is amply suffi- 
cient to justify the conclusion of the audi- 
tor, that the charges made by the decedent 



against his son Joel, in Book No. 2, were 
intended as advancements. 

There is no merit in any of the other 
exceptions. All exceptions are, therefore, 
dismissed, and the report of the auditor is 
confirmed absolutely. 



O. C. OF LANCASTER COUNTY. 
Estate of Jacob Beck. 

Hiftate of person unheard of for seven 
years — Act of June i^^, 1886. 

An adnlinistrator of the estate of a person ab- 
sent and unheard of for more than seven years, 
to whom letters Ead been granted under the 
act of 1885, can not be compelled to pay over 
the funds of the estate to the heirs without 
proof of the death of such absent person. 

Scott D«. McNeal, 154 U. S. Rep., 34, followed. 

Rule to show cause why the administra- 
tor should not pay to the heirs of Jacob 
Beck their shares of his estate. 

Emanuel Beck died intestate, leaving 
seven children, one of whom was Jacob 
Beck, and to whom the auditor distributing 
the estate of Emanuel Beck awarded a 
one-seventh share. Jacob Beck had not 
been heard from for over twenty- five years, 
having left his residence in this county 
shortly after the war. 

Letters of administration on the estate 
of Jacob Beck were granted to Adam L. 
Landis, after proceedings duly had under 
the provisions of the Act of June 24, 1885, 
Pamphlet Laws, page 167. Adam L. 
Landis, the administrator, filed his account, 
and an auditor distributed said share of 
Jacob Beck among his remaining brothers 
and sisters. The administrator refused to 
pay to these heirs their shares of this es- 
tate, when the above rule was taken. 

J5. F, Eshleman^ for rule. 

John A. Coyle^ for administrator. 

The Act of 1885 is in conflict with the 
fourteenth amendment of the Constitution 
of the United States. Scott vs. McNeal, 
154 U. S. Reports, 34. 

December 21, 1894. Per Curiam. 

Under Scott vs. McNealall the proceed- 
ings were void, and the rule must be dis- 
charged. 

Rule discharged. 

Note. See Devlin m. Com., 101 Pa., 378. 
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C. p. OP DAUPHIN COUNTY. 
Bon vs. PennsylTania Telephone Oompany. 

Injunction — Telephone poles — License by 
city — Slight inconvenience not re- 
strained — Injunction granted as to 
door% or windows — When costs im- 
posed on defendant. 

The court will in a proper case interfere by 
injunction to restrain the erection of a telephone 
pole which has been authorized by city authori- 
ties. 

The action of the city will not, however, be 
set aside if the course authorized by law is 
being strictly pui-sued, and the only injury 
threatened is a comparatively slight inconveni- 
ence, such as property owneis in a city should 
reasonably bear for the general good. 

The erection of a telephone pole in front of 
the doors or windows of a building will be re. 
strained, although authorized by the city 
authorities, where it appears that the same can 
be placed a few feet distant without impairing 
its efficiency. 

In such case, where the defendant's conduct 
has been hai-sh and arbitrary, the costs will be 
imposed on him. 

Motion to contiDue preliminary in- 
junction. 

The plaintiff was about to build a house 
firoDting on Market Square, and running 
doDg Strawberry alley to Court alley, in 
the city of Harrisburg. The ground floor 
was to be occupied by a green grocer, and 
the upper floors were intended for use as 
offices. Doors and windows opening upon 
Strawberry alley were shown upon the 
architect's plan, but the brick walls had 
not yet been begun, the workmen being 
engaged in digging the cellar and in build- 
ing the foundation wall. 

The defendant, acting under an ordi- 
nance which permitted it to'plant poles upon 
the city's highways without materially ob- 
structing them, obtained a license from the 
highway commissioner to erect a pole on 
Strawberry alley between Court alley and 
Market Square. No particular spot was 
specified in the license, and neither side of 
the alley was named. A pole near the 
middle of the block was shown to be reas- 
onably necessary to a proper improvement 
in the defendant's service. 

Without consultation with the plaintiff, 



and without making any effort to learn 
how his doors or windows would be af- 
fected, the defendant began to plant its 
pole in the alley. The plaintiff asked for 
a short delay until the architect returned 
from dinner and the plans could be con- 
sulted, but delay was refused. He there- 
upon obtained a preliminary injunction, 
and on the hearing of a motion to continue, 
the foregoing facts appeared. The wit- 
nesses were examined under the new 
equity rules. 

John E, Fox^ for plaintiff. 

George Kunkely for defendant. 

August 7, 1894. Opinion by McPhbr- 
SON, J. 

Assuming for the present the complain- 
ant's right to maintain this bill, we are of 
opinion that sufficient reason for the con- 
tinuance of ibis injunction has not been 
shown. 

We do not agree with the defendant's 
argument that the court cannot in any case 
interfere after the city has authorized the 
erection of poles upon its highways. On 
the contrary, the court is bound to inter- 
fere on a ppoper occasion for the protection 
of a private right ; but it will not set aside 
the action of the city if the course author- 
ized by law is being Ptrictly pursued, and 
if the only injury threatened is a compara- 
tively slight inconvenience, such as property 
owners and merchants in a city must rea- 
sonably bear for the general good. This 
seems to be the situation in the case before 
us. The defendant has obtained permis- 
sion from the highway commissioner to 
plant a pole in this alley, and so far as we 
can see the plaintiff need only suffer a com- 
paratively slight inconvenience therefrom. 
Neither will the city's ordinance be dis- 
obeyed, for the alley will not be materijtlly 
obstructed ; and no ground appears there- 
fore to justify the court in controlling the 
action of the highway commissioner. 

Some obstruction will undoubtedly exist ; 
but as long as unsightly and dangerous 
wires are permitted to remain above ground, 
poles are a necessity and highways must 
be disfigured and encumbered. 

The defendant's conduct, however, was 
harsh and arbitrary. It proposed to plant 
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the pole (m the plaintiff feared) directly 
in front of his windows, and perhaps in 
front of a contemplated door ; and refused 
to wait for less than an hour until the plans 
of the huilding could he examined, in order 
to decide whether his fear was justified. 
Obviously nothing less than the power of 
an injunction was likely to restrain such 
impatience, and the plaintiff was right in 
appealing to the court. The testimony 
taken at the hearing shows that his appre- 
hension was well founded ; and shows also 
that the pole can be placed a few feet north 
or south of the point first chosen without 
interfering with the plaintiff's windows or 
doors, and without impairing its efficiency 
in any degree. In view of these facts, to 
plant it where it was originally intended to 
go would be a wanton injury, which cannot 
be permitted. 

It is therefore ordered thai the defend- 
ant pay the costs accruing upon this in- 
junction, and that the injunction be dis- 
solved, except so far as to restrain the 
defendant from planting the pole in front 
of any of the doors or windows of the 
plaintiff's building now in course of erec- 
tion. — Legal InVr. • 



C.P. OF NORTHAMPTON COUNTY. 

Long et al. vs. Wilson. 

Execution — Exeviption — Assign ment for 
benefit of creditors — Levy. 

The reservation hi a deed of assi^^raent for 
the benefit of creditors of the assignor's ri^ht to 
the benefit of exemption gives neither the as> 
signor nor his creditors a right to claim it un- 
less the reserved right is exercised at the time 
of the appraisement. 

Such reservation not claimed does not inure 
to the benefit of a subsequent execution creditor 
upon a judgment with a waiver of exemption. 

A levy under an execution on a judgment 
sulyequent to an assignment upon goods of the 
debtor not embraced in the appraisement will 
not be set aside, when the question of title as 
between plaintiff and claimant is in dispute. 

Sur petition to stay execution. 

George F, P. Young ^ for petition. 

William FackentJially contra. 

May 22, 1894. Opinion by Reeder, J. 

Thomas J. Wilson, the defendant in the 
execution, confessed a judgment to the 



plaintiffs, Long & Kroner, for the sum of 
$1,516.86, containing a waiver of the 
benefit of the exemption laws of this State. 
This judgment note was entered of record 
on the 15th day of January, 1894, and 
upon the same day this Fi. Fa. was issued. 

On the 11th day of January, 1894, four 
days prior to the entering of said judg- 
ment and the issuing of said Fi. Fa.^ the 
defendant, Thomas J. Wilson, made an as- 
signment for the benefit of creditors, to 
Levi J. Coleman, in which is inserted the 
following clause: "Except, however, so 
much as may be exempt from execution." 

An appraisement was made by the as- 
signee on January 19th, 1894, of all the 
property of Thomas J. Wilson, he declin- 
ing, to take advantage of the exemption 
law of this State. The appraisement of 
his personal property amounted to $191. 

On January 15th a levy was made by 
the sheriff upon the Fi. Fa. issued by 
Long & Kroner of all the personal property 
of the said Thomas J. Wilson included in 
the appraisement filed by the assignee, 
except the household goods, and including, 
also, one horse, which was not included in 
the appraisement filed by the assignee. 

The assignee now petitions to have this 
levy, together with the execution, set 
aside. The plaintiffs in the execution re- 
sist it upon the ground that, as their judg- 
ment contains a waiver of exemption, and 
as this property would be exempt had the 
defendant su claimed it under the Acts of 
Assembly of this State, they are entitled 
to have it sold under their levy. 

We cannot so hold. The right of ex- 
emption is one that exists at law only 
where the debtor claims it. It is a right 
which he can exercise or not, as he chooses. 
Because he has given to one debtor a judg- 
ment containing a waiver of exemption, 
and to others has given none, the persons 
holding such claim with waiver cannot de- 
mand that his debtor exercise such claim 
as to give him a preference over other 
creditors. This has been settled in this 
State by such a multitude of decisions that 
it is unnecessary to cite any authority in 
support of it. The mere reservation in a 
deed of assignment of the assignor's right 
to the exemption gives him no claim to 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



45 



such exemption, nor to any of his creditors, 
unless he chooses to exercise such a re- 
served right at the time of the appraise- 
ment. His neglect to make the claim 
waives all right for him to make it for him- 
self, or for any creditor who has a claim 
containing a waiver of exemption to any of 
his property, which would have been ex- 
empt had he exercised such claim to 
exemption. 

The case of Dewees' Appeal, 2 Penny- 
packer, 247, upon which the plaintiffs in 
the execution rely, is not to the point. 

The Fi. Fa.y therefore, as to so much of 
the property as appears in the levy, and 
also in the appraisement filed by the as- 
signee, must be set aside. 

There was a levy, however, upon one 
horse, which, it is admitted, was the prop- 
erty of the defendant, Thomas. J. Wilson, 
which does not appear in the appraisement. 
The allegation by the defendant in the 
execution is that this horse was sold by 
him a few days prior to the execution of 
the deed of assignment. As to the right 
to this horse between the, defendant and 
the assignor's vendee we cannot decide 
in this controversy. The right to try the 
title to that property rests with the plain- 
tiffs in the execution, which must be done 
by procesi different from the one now be- 
fore us. To set aside the levy upon this 
horse would be to deny to the plaintiffs the 
right to determine that question by the 
process and method chosen by them, which 
is clearly one within their legal rights. 

Therefore the lien of the levy as to this 
horse will be continued. 

Levy set aside as to all the property 
levied upon except one horse. 



U. P. OP LUZERNE COUNTY. 
HiU vs. Bice. Adm'r. 

Constable — A ction against — Limitation . 

The limitatioD preRcqbed in the seventh sec- 
tion of the Act of 1772, does not apply to an act 
done or committed by the constable in open 
contempt of his ^an*ant. 

Gtrtiorari, 

E. F. McQ-overn^ for plaintiff in error. 

J. R. Scoutorij for defendant in error. 



January 22, 1894. Opinion by Rice, 
P. J. 

The record shows that summons issued 
on March 3, 1898« against the plaintiff in 
error; a constable, in pursuance of the pro- 
visions of section twelve of the Act of 
March 20, 1810 (/> Sm. L., 167), to show 
cause why an execution should not issue 
against him for the amount of an execution 
directed to him, and placed in his hands in 
October, 1891, and to which he had not 
made return according to law. The record 
further shows that he appeared, and ad- 
mitted that he had collected the amount of 
the execution, and had converted the same 
to his own use. Nearly 6ve months after 
the alderman had entered judgment against 
him, he appeared and tendered seventy-two 
dollars, '* in full satisfaction of the debt,^ 
interest and costs," which, being less than 
the amount of the judgment, the alderman 
properly refused. Two months and a-half 
later he sued out this writ of certiorari^ 
and now contends that the alderman had 
no jurisdiction because the suit was not in- 
stituted within SIX months after the official 
act complained of, as required by the 
seventh section of the Act of March 21 ^ 
1772 (1 Sm. L., 364). 

Passing the questions whether the sole 
remedy of the plaintiff in error was not 
by appeal, and whether, if certiorari was 
an appropriate remedy, he has not for- 
feited his right thereto by his failure to 
sue out the writ within twenty days, we 
hold that the case is not within the letter 
or the spirit of the act of 1772. The limi- 
tation prescribed in that act applies to 
involuntary trespasses committed in obe- 
dience to the command of the writ (Lantz 
vs. Lutz, 8 Pa., 405), and possibly to 
such acts as they commit bona fide in the 
execution process (Mellich vs. Osterstoch, 
11 Pa., C. C. R., 82; 1 Dist. R., 797). 
But so far as we know it has never been 
construed to apply when the act done or 
omitted by the constable was in open 
contempt of bis warrant. The contrary 
was expressly decided in Lantz vs. Lutz, 
supra^ and as to this point that case has^ 
not been overruled. 

The exceptions are overruled and the* 
judgment affirmed. 
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C. P. OF WASHINGTON COUNTY. 
Simpson ti. Oamaron. 

A. did some work on a building under a tub- 
oontraot with the contractor. He alno did work 
on the building under a contract with the owner 
direct. A. then filed a lien against the owner 
and contractor embracing both claims. 

ffeld^ That the two claims could not be joined 
in one lien, but that the items for work done for 
the owner might be stricken out as surplusage, 
and the rem^tinder of the lien be good. 

Motion to strike off mechanic's lien and 
quash scire facias thereon. 

J. H. Simpson entered a mechanic's 
lien, naming Wilfred Cameron as owner, 
and L. P. Driehorst as contractor. The 
<;Iaim filed set out the performance of work 
by the plaintiff, as a sub-contractor under 
Driehorst, to the amount of $160, and ad- 
ditional items of work done under con- 
tracts directly between the plaintiff and 
Cameron, as the owner of the building, to 
the amounts of $16 and $1 respectively. 
Oiving credit for $80, it averred that there 
was a balance due the plaintiff on these 
several contracts of $147. 

A writ of scire facias having been 
issued against both owner and contractor, 
the latter filed a plea, and the former 
moved to strike off the lien and quash the 
writ, for misjoinder. 

John C. Bane^ for motion. 

J. M. Dickson^ contra. 

July 9, 1894. Opinion by McIlvaine, 
P.J. 

We are of opinion that the plaintiff's 
<;laims for $16 and $1, for work done on 
his contract with Wilfred Cameron, cannot 
1)6 added to his claim under the contract 
with L. P. Driehorst. We think, how 
«ver, that these claims can be treated as 
surplusage and stricken out, leaving the 
claim stand against L. P. Driehorst for 
$147, with interest from June 16, 1893. 

And now, July 9, 1894, the motion to 
quash mechanic's lien and sci, fa, issued 
thereon is overruled, with the understand- 
ing that claims against Wilfred Cameron, 
under a contract with him, for $16 and for 
$1, be treated as surplusage and stricken 
out. — Pittsburgh Legal Journal. 
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Q. S. OF LACKAWANNA COUNTY. 
CkmmioiiwMlUi ti. S. ] 



Act a ^P^^. 17H— Sunday lant^ 
Former Vonviction — Fine, 

Under the Act of 22 April, 17»4, H oMkee do 
differeooe how many acts of worldly emploj- 
ment there .may be on the same day, they all 
constitute but a single violation of the law, aod 
can be the subject of but one fine. 

Appeal from summary conviction. 

F. L. Hitchqock^ for Commonwealth. 

F. J. Fitzsimmons and Fred. R. Start, 
for defendant. 

August 13, 1894. Opinion by GuNSTHL, 
J. 

The prosecution in this case is for a tio- 
lation of the Sunday law, the eTidenw 
showing that the defendant, who is a cigar 
dealer, kept his place of business open on 
Sunday, May ^7th, and sold cigars there 
the same as on other days. But a plea of 
former conviction is interposed, and in sup- 
port of it the defendant shows that he wis 
arrested on Monday, May 28th, on tbe 
same charge, and taken before another 
alderman, where he was convicted and 
fined four dollars and the costs, which he 
paid. The attempt to make out that his 
arrest and conviction was in pursuance of 
an arrangement with the defendant to fore- 
stall the present prosecution failed. There 
can be of course but one conviction for the 
same offense, and however many acts of 
worldly employment there may be on the 
same day, they all constitute but a single 
violation of the law, and can be the subject 
of but one tine. Friedebom vs. Common- 
wealth, 113 Pa., 242. It follows that 
when the defendant was once convicted and 
fined for engaging in his business on Son- 
day, May 27th, it was a bar to any further 
prosecution for whatever was done on that 
day. 

The plea of former conviction is there- 
fore sustained, and judgment is rendered 
thereon in favor of the defendant liat he 
be allowed to go without delay. 
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Proposed New Civil Procedure Law. 
The Bar Association of Fayette County 
has passed resolutions condemning Judge 
Arnold's proposed new civil procedure 
act (printed in the Legal Intelligencer of 
November 16) as " unnecessary and in- 
expedient." 

The Allegheny Bar Association has, we 
believe, also condemned the proposed act, 
and the other bar associations in the state 
should do the same. It seems to us that 
the chief benefit of the proposed new State 
Bar Association would be the keeping of 
the would-be reformers under control, 
rather than the promulgation of doubtful 
new reforms. About eight years ago the 
various radical Acts of 1887 completely 
overturned the rules of practice which had 
become fixed and determined by long 
lines of decisions, and were thoroughly 
understood by the profession. The result 
was that of all the decisions of the various 
courts of the state in the year 1888, more 
than three-fourths were questions of prac- 
tice raised by the Acts of 1887. In one 
year (Vol. 6), this paper printed one 
hundred and twenty-seven decisions of 
questions raised by the Acts of 1887. 

Now, when we are just beginning to 
understand what is meant by these acts, at 
a cost of hundreds of thousands of dollars 
to the people of this state, and are just 
beginning to recover from what Justice 
Mitchell calls, in Winters vs, Mowrer, 
^'the anomalous and unscientific state to 
which our pleading is reduced by this 
Act," it is proposed to overturn the whole 
thing and take a fresh start. The State 
Bar Association should call a halt. These 
" every man his own lawyer " reforms are 
of no permanent benefit to either the pub- 
lic or the profession. 



Administration on the Estate of a Living 
Person. 

The opinion of the Supreme Court of 
the United States in Scott vs. McNeal, 
filed in May, 1894, will be of interest to 



the Bar throughout the Union. The action 
was ejectment to recover possession of 
land in the State of Washington, concededly 
owned by plaintiff previous to his myste- 
rious disappearance in 1881. The defend- 
ants claimed title through a conveyance in 
good faith from a purchaser of the land 
from an administrator of plaintiff, appointed 
by the Probate Court of Washington Ter- 
ritory, after plaintiff had been absent more 
than seven years unheard from, and on the 
theory that he was dead. The Supreme 
Court of the United States decides in favor 
of plaintiff, squarely holding that adminis- 
tration upon the estate of a living person 
is absolutely void. As Justice Gray in 
his opinion shows, such has been the law of 
most of the States; but the New York 
rule has been very uncertain since the 
decision by the Court of Appeals of the 
two Roderigas Cases, 63 N. Y., 460; 76 
N. Y., 316. In the first of these cases it 
appeared that a deposit had been made in 
the defendant savings bank by a man who 
subsequently left the country with his wife. 
About ten years thereafter the mother-in- 
law of the depositor, upon formal proof of 
the death of said depositor intestate, leav- 
ing assets in the State of New York, and 
of the death of his wife, and that she (the 
mother-in-law) was a creditor, applied for 
and obtained letters of administration upon 
his estate. Such administratrix, upon 
presentation of said letters to the defend- 
ant bank, had demanded and received the 
deposit, with accumulations of interest. 
Subsequently the wife (plaintiff) returned 
to New York, and, then first learning of 
her mother's action, applied for letters 
upon the depositor's estate, showing that 
at the time of the grant of letters to the 
mother-in-law (1869) he was not in fact 
dead, but that he had survived until March, 
1871, when he died abroad intestate. The 
Surrogate revoked the letters issued to the 
mother, and granted letters to the wife, 
who thereupon brought suit against the 
bank for the amount paid over under the 
j former letters. The question considered 
' was whether the payment to the first ad- 
, ministratrix was a defense to such action. 
I The Court held that, although the depos- 
I iter was not in fact dead when the first 
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letters were issued, the payment there- 
under was a good defense. 

The reasoning of the majority of the 
court was in effect that, as the statutes 
confer upon Surrogates jurisdiction over 
the granting of letters of administration, 
and as the inquiry by a Surrogate as to 
the death of the person upon whose estate 
administration is applied for is judicial in 
its nature, the Surrogate has jurisdiction 
to determine it upon sufficient evidence, in 
like manner as any question of fact, and 
letters issued in pursuance of such deter- 
mination are conclusive evidence of the 
authority of the administrator to act, until 
the order granting them is reversed on 
appeal or the letters are revoked, so far at 
least as to protect innocent persons acting 
upon the faith of them. 

Of course the fatal flaw in this reason- 
ing is that the person most deeply inter- 
ested — the supposed decedent — is not a 
party to the proceeding at all, and no 
adjudication is binding except upon parties 
to it. In the first Roderigas case, the 
common law presumption of death after an 
absence of seven years does not seem to 
have been a material factor, as it was in the 
proceeding in the Probate Court of Wash- 
ington, passed upon in Scott vs. McNeal. 
But the principle laid down by the Su- 
preme Court of the United States is of 
general application, that a proceeding ad- 
judging an actually living person dead and 
disposing of his estate is absolutely void 
for lack of due process of law. The first 
Roderigas case has not been accepted as 
good law outside of New York ; even its 
local authority was rendered very ques- 
tionable by the second Roderigas case 
(but see Bolton vs. Schriever, 135 N. Y., 
65-75) ; and now its authority must be 
regarded as practically overruled as to 
New Y'^ork. The following language from 
the opinion of Justice Gray shows that the 
Supreme Court of the United States would 
entertain an appeal from the highest court 
of a State which sustained a judgment 
rendered in accordance with the doctrine 
of the first Roderigas case, and would re- 
verse such a judgment as repugnant to the 
Federal Constitution : 

"Upon a writ of error to review the 



judgment of the highest court of a State 
upon the ground that the judgment via 
against a right claimed under the Coo^ 
tution of the United States, this coon is 
no more bound by that court's constmcooD 
of a statute of the Territory or of the 
State, when the question is whether the 
statute provided for the notice required to 
constitute due process of law, than wbea 
the question is whether the statute created 
a contract which has been impaired by a 
subsequent law of the State, or whether 
the original liability created by the statate 
was auch that a judgment upon it has not 
been given due faith and credit in the 
courts of another State. In every such 
case, this court must decide for itself the 
true construction of the statute/' 

New York Late Journal. 



A Long Talk. — In a Western court, 
not long ago, a tiresome lawyer had been 
trying for more than two hours to impre^ 
upon the jury the facts of the case, as they 
appeared to him. At last he glanced at 
his watch, and, turning to the judge, 
asked : ** Had we better adjourn for dinner, 
or shall I keep right on ?" " Oh, you 
keep on," answered the judge ; " keep 
right on, and we will go to dinner." 



*' I'm afraid," said a rural Justice, " that 
I shall be compelled to fine you $10 and 
costs." 

'* But, your honor, the evidence 
proves that I am innocent." 

"I know it," replied the Justice; "but, 
my friend, Fve got a family to support." 



MoSBS— " Vy is it, fader, dot de news- 
papers say Levy has * assigned for the 
benefit of his creditors ? ' " 

Cohen — " Oh, dot vos only boetic li- 
cense, my poy." — Puck. 

Brougham defined a lawyer as "a 
learned gentleman who rescues your estate 
and keeps it himself." 

The records of Massachusetts are written 
in an official ink specially made for the 
purpose. 
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C. p. OP LANCASTER COUNTY. 
Whitehill vs. Eicherly. 

Foreign attachment — Domicile, 

A foreign attach tneut may be issued against 
the estate of a debtor who has left the state for 
tlie purx>08e and with the intention of taking up 
a new domicile previously determined upon, 
although he has not as yet arrived at the new 
domicile. 

April Term, 1894. No. 106 Ex. Doc. 

In re distributioTi of funds raised on 
fi.fa, and sheriff's sale of personal prop- 
erty. 

Exceptions to report of D. McMuUen, 
Esq., auditor. 

A. F, Sostetter^ for exceptions. 

Proceedings against absconding debtor 
can only be had under the Domestic At- 
tachment Law. My opponents are pro- 
ceeding against defendant as a fraudulent 
debtor. There is a clear distinction. 

In cases cited by Mr. Case, the question 
was between for. att. creditors and domestic 
att. creditors, and Courts always lean to 
domestic attachment. 
Cites : 

20 Penna. St , 145, Fuller vs. Bryan. 
; 71 Penna. St., 878, Read's Appeal. 

36 Penna. St., 420, Pfoutz vi». Comford. 
i 1 Phila., 105, Read vs. Ketch. 
j 9 W. N. C, 564, Taney's Appeal. 
j 75 Penna. St., 205, Carey's Appeal. 
85 Penna. St., 469, Hendraan's Appeal. 

I A. C. Reiftoshl^ Brown ^ Hensel^ and 
i). B. Case^ contra. 

As to defendant's liability to be sued 
by attachment under the Act of 1842, the 
jodgment of the Alderman is conclusive. 

Cites: 

36 Penna. St., 420, Pfoutz vs. Comford. 

71 Penna. St., 878, Read's Appeal. 



14 W. N. C, »05, Scott vs. Hilgert. 

8 Lan. L. R., 177, Steinman vs. Eris- 
man. 

2 Pa. Dist. R., 157., Labe vs. Brauss. 

11 Harris., 189, Billings vs. Russell. 

Preparation was made in the night time, 
without farewell to any one. The train 
bearing his goods left Mt. Joy in the day- 
time. 

To become a non-resident requires not 
only an intention to remove, but also an 
actual removal and an actual acquiring a 
new residence ; an intention to acquire a 
residence is not sufficient. 

October 8th, 1894. Opinion by Bru- 
BAKER, J. 

The contention in this case is between 
creditors by attachment proceedings before 
a magistrate under the fraudulent debtors* 
Act of 1842, the above execution creditor 
and the exceptant, a foreign attachment 
creditor. The first two creditors were 
awarded the fund in the order of their 
seniority, of date of lien, by the auditor. 

It appears that the matter submitted to 
the auditor was a mixed question of law 
and fact, and was so treated by him. 
From the testimony submitted to him, de- 
hors the record evidence in the case, are 
found the following facts : 

"The defendant, Joseph B. Eicherly, 
prior to March 10th, 1894, resided in the 
vicinity of Schock's Mills, in the county of 
Lancaster. He was born and raised there. 
Some time during the early part of the 
year 1894, he informed some of his neigh- 
bors that it was his intention to remove 
from Pennsylvania to Ida Grove, in the 
state of Iowa, where his mother-in law, 
Mrs. Gable, owns some land, to farm his 
mother-in law's land. He declared his in- 
tention to remove to some of his neighbors 
some six or seven weeks before he left, 
and it was pretty generally known that he 
intended to remove to Ida Grove. To 
several of the witnesses he said he would 
leave about the middle of April ; and the 
testimony does not show that he ever fixed 
any earlier date for his departure, in his 
conversations on the subject. 

He left the county on the tenth day of 
March, it seems, somewhat ^expectedly. 
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Charles Frank, one of the witnesses, testi- 
fied : " U« had a buggy wheel to my shop 
to be repaired about three days before he 
left, and made a contract to repair another 
wagon to take along, and promised that he 
would pay his whole bill before he would 
leave; he said he wouldn't leave before the 
middle of April. The next I heard was, 
that he had left at four o'clock in the 
rooming — I can't give the date — ^it was in 
March ; he left without paying his bill " 

Jacob H. Ziegler, another witness, says: 
" He lived near me. ... He disappeared 
without my seeing him : the last time I saw 
him was at night; he came to my house, 
may be about midnight, and asked me to 
rouse up the hired man ; he wanted him to 
go with him, and the young man refused 
to go; he wanted the man to help him 
move his stock and furniture ; the next I 
heard Eicherly had gone away." 

The clerk in the freight office at Mount 
Joy says : *' He left Mount J oy for the West 
on the 10th day of March, 1894. . . . 
These goods came to the station on the 
morning of the 10th of March ; some might 
have come on the afternoon of the previous 
day, but I am not certain of this ; I know 
some came on the morning of the 10th ; 
some may have come on the afternoon of 
the 10th; 1 have no record of the time 
when the goods came to the depot, but 
they came there in daytime ; I billed them 
to Pittsburg." 

It thus appears that while he openly 
announced his intention of leaving the 
county, he took his departure considerably 
earlier tlian the time announced, and even 
took some pains to conceal the fact that he 
was going sooner than he had led the com- 
munity to believe. 

Eicherly himself left on the freight 
train with the goods he shipped, and his 
wife, the only other member of his family, 
followed him two days later, on March 
llith. Judgment had been entered against 
Jos. B. Eicherly and John Eicherly in 
favor of Elizabeth S. Whitehill on a judg- 
ment note dated Jan. 1, 1894, for $287 .30, 
due April 1, 1894. On March 18, 1894, 
foreign attachments were issued against 
Joseph B. Eicherly out of the Court of 
Common Pleas of Lancaster county to 



April term 1894, Nos. 5 and 6, for $71.86 
and $41.97 respectively, and on Marck 
15th, 1894, and on March 20, 1894, pro- 
ceedings by attachment under the fraado- 
lent debtor Act of July 12, 1842, Pardon 
989, plac. 84, were instituted against him 
before an alderman in the city of Lancas- 
ter by John C. Sweiler and LeiDon Slotd 
for claims of $56 and $38 respectivelj. 
These were prosecuted to judgment on 
March 23d, and on March 29th, 1894, aikd 
executions issued. 

On April 3d, 1894, a fi.fa. was issued 
on the judgment of Elisabeth S. Whitehill, 
and under it the sheriff siezed and sold the 
property of Joseph B. Eicherly, still re- 
maining in this county, the net proceeds 
amounting to $201.01. This fund is noir 
in court for distribution, the claimants be- 
ing T. N. Hostetter, plaintiff in foreign 
attachment to April Term, 1894, No. 5. 

J. S. Carmeny & Co., plaintiffs in for- 
eign attachment to April Term, 1894, 
No. 6. 

John C. Sweiler, plaintiff in attachment 
under the Act of 1842, issued on March 
15,1894. 

Lemon Sload, plaintiff in attachment 
under the Act of 1842, issued on March 
20, 1894. 

Elizabeth S. Whitehill, plaintiff in /./a. 
issued on April 3, 1894. 

From this state of facts the auditor con- 
cludes that the defendant in the foreign 
attachment suit was not a non-resident of 
the state of Pennsylvania at the time of the 
issuing of the writs, in contemplation of the 
law governing the commencement uf actions 
by the foreign attachment process. 

We think the auditor has erred in his 
conclusions of the law on the subject of 
domicile. The leading case on the subject 
is Plautz vs, Comford, 36 Penn., 420, the 
syllabus of which is misleading, by enlarg- 
ing upon the language of Lourie, C. J., in 
the opinion. In that case the facts as 
stated by the Chief Justice were, "That 
the defendant after having packed up his 
goods and left them in care of a friend, on 
the 15th of June started with his family to 
leave them in the care of his father or his 
mother-in-law in another part of the state, 
^ while he should go west to look for a new 
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residence, intending to be back in four or 
five weeks. On the 19th the attachment 
issued, and was served on the 20th on goods 
already in the sherifTs hands on a prior 
attachment. He did return with his family 
in four or five weeks, remained a short 
time, and then removed to some western 
state." 

The Chief Justice says, on this evidence 
the Court below charged that the defendant 
was a non-resident, and absent, quoting 
from, the charge, " if he left in June with 
the intention to remove to the west," and 
adds, ^^The meaning of this is, that if a 
resident leave his place of abode and go 
into another state to sqek another residence 
he thereby becomes a non-resideut. This 
is erroneous. Residence is, indeed, made 
up of fact and intention ; that is, of abode 
with intention of remaining. But it is not 
broken by going to seek another abode, 
but continues till the fact and intention 
unite in another abode elsewhere. He 
remained a resident of this state until he 
left the state with Mb family on his way to 
a new home elsewhere." 

The law could not be more precisely 
stated ; and yet, the Supreme Court, in 
following the rule laid down in Pfautz v«. 
Comford, in Reed*s Appeal, 71 Penn., 
378, has quoted the language of the sylla- 
bus instead of the language of the opinion. 

It is evident that the auditor in passing 
upon the question of the distribution of the 
fund before us was led into error by the 
syllabus in that case, for he seems to have 
relied upon Reed's Appeal, supra. It 
will be seen, however, that the language 
of the lower Court, answering the plain- 
tiff's point, which was affirmed, is not as 
broad as stated by the auditor. The plain- 
tiff's point in that case, which was affirmed 
in the charge and sustained by the Supreme 
Court, was : 

"1. If William L. Tamblyn left the 
state of Pennsylvania with his family with 
the intention of making a residence else- 
where, and of not returning into the state 
for the purpose of resuming it here, he 
ceased to be a resident of Pennsylvania 
when he left it for that purpose, and his 
estate was subject to the process of foreign 
attachment as between an attachment and 



a subsequent judgment creditor ; although 
he may not have determined at what par- 
ticular place he would fix his residence 
outside the state when he left." 

Reed's Appeal, 71 Penn., 379. 

The actual and material facts of the case 
under present consideration, as found by 
the auditor, in brief, are as follows : That 
Eieherly, the defendant, left his home in 
the state of Pennsylvania by freight wibh 
his furniture on March 10th, 1894, for Ida 
Grove, in the State of Iowa, to farm the 
land of his mother-in-law ; that he had 
announced his intention to move to the lat- 
ter place about the middle of April, to his 
neighbors some six or seven weeks before 
his departure ; that his wife followed him 
on March 12th, two days later. This 
action on the part of the defendant, in our 
opinion, is conclusive of the fact of the 
actual acquirement of a new domicile, and, 
therefore, the abandonment of the old one, 
in accordance with the rule laid down in 
Pfautz vs. Comford, supra^ the defendant 
having left the state with his family on his 
way to the new home in Iowa. The de- 
fendant here did not leave the state of 
Pennsylvania and go into another state 
nperely to seek another residence ; he went 
finally to take up his new abode, which he 
had actually fixed some weeks prior to his 
departure. 

The rule, as we understand it, does not 
mean that the defendant must not have 
actually reached the place of his new abode 
before the issuing of the writ of foreign 
attachment. It is true that the mere in- 
tention to acquire a new domicile without 
an actual removal from the state to that 
end, does not fix the domicile there. The 
decision evidently means that a removal 
from the state with an intention at the time 
to change the domicile, is within the rule 
that a domicile once acquired remains till 
a new one is acquired actually, facto et 
animo ; otherwise, the decisions are not in 
accord with the facts reported, either in 
Pfautz vs. Comford or in Reed's Appeal, 
supra. 

In the former case the defendant re- 
mained a resident of the State of Pennsyl- 
vania till he left the State with his family 
on his way to a new home ;^nd in the lat- 
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ter case the defendant left with his family 
on the 28th of July, 18G9, for the purpose 
of going to San Francisco, but stopped at 
Chicago, and after having remained a week 
there, boarding at a hotel, still with the 
purpose of going farther, his wife refused 
to go farther ; he then determined to stay 
in Chicago, rented a house, and in about 
three weeks afterwards went into business 
in that city. He had no intention to make 
Chicago his residence till he arrived there. 

Before the Act of 1836, when a person 
was within the State, although avowing an 
intention to emigrate, and actually on his 
journey for that purpose, it was determined 
that the defendant was not an object of the 
foreign attachment law. Lyle vs. Fore 
man, 1 Dallas, 480. There is one recog. 
nized exception to this rule, referred to in 
Reed's Appeal, which is that the domicile 
of birth easily reverts; and therefore if a 
roan has acquired a new domicile different 
from that of his birth, and he removes from 
it with an intention to resume his native 
domicile, the latter is acquired, even while 
on his way, in iiinere, for the native domi- 
cile leveris the moment the acquired domi- 
cile is given up with the intention of re- 
suming the former. 

It is evident, therefore, from the con- 
struction given by our Supreme Court to 
the 44th section of the Act of 1880, that 
there lias been no change in the law in this 
respect. 

We therefore arrive at the conclusion 
that if Eicherly, the defendant, and his 
family were within the State at the time 
of the issuing of the several writs of for- 
eign attachment, though on their journey 
to their new abode in the State of Iowa, 
he was still a resident of the State of Penn- 
sylvania, and foreign attachments would 
not lie ; but if the defendant was beyond 
the State of Pennsylvania, although he had 
not actually reached the State of Iowa, he 
was a non-resident of the State of Penn- 
sylvania, and in that case the foreign at- 
tachment would have precedence in the 
distribution of the fund in question. 

The auditor having found the fact that 
the defendant had selected the place of 
residence, had shipped his eff'ects thither, 
and had himself passed beyond the borders 



of his native State en route towards the 
selected site in the State of Io»a, and the 
defendant's wife, the only other member 
of his family, being beyond the State tt 
the time of the issuing of the writs of for- 
eign attachment, exceptions Nos. 1 and 3 
must be sustained. The re|:K)rt will have 
to be referred back to the auditor for the 
purpose of making the distribution in ac- 
cordance with the views indicated in this 
opinion. Exception ^o, 2 is dismissed. 



j^ttitrier j^essian^. 



Q. S. OF LANCASTER COUNTY. 

Common wealth vs. Oeorge E. Fatmasto^ 

Fraudulent appropriation hy broker of 
money intrv$fed — Indirtment — ^lien 
iufivfficient — Act of March Slj 1^60^ 
Sec, lU, Pur. Dig., 4S9, Ser, 192. 

An indictment, under Section 114 of the Act 
of 1860, ajjainRt a broker for converting to his 
own use money intrusted to him, shoald i*t 
forth specifically the nature of the offence, and 
of tile transaction b^'tween the defendant and 
the prosecutor, and the purpose of the trust 

It is not Rufficlent for the indictment to set 
forth merely that the defendant, bein^ a broker 
and **entruhted for safe custody'* with the 
money of the prosecutor, ** unlawfully, with 
intent to defiaud, did convert and appropriate" 
said money. 

August Sessions, 1894, No. 186. 

Demurrer to indictment. 

Eugene G. Smith and C. E. Mont- 
gomery , for demurrer. 

1. Not indictable at common law, onlj 
under Act of 1800, which must be strictly 
construed, as it is penal and in derogation 
of liberty. 

Commonwealth V9. Gerdeman, 11 Philt., 
397. 

2. No demand is set forth in the indict- 
ment. 

" When refusal to pay over is the charge 
a demand should be averred." 

Wharton's Criminal Law, Vol. 1, Sec. 
104eS and 1061. 

Wright v%. Peoples, 61 111., 382. 

3. If the money was intrusted to the 
defendant, as set forth in the indictment, 
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it would be larceny as bailee, and not in- 
dictable under the statute. 

** The acts of embezzlement were passed 
solely and exclusively to provide for cases 
which larceny at common law did not 
include." 

Wharton on Criminal Law, Vol. 1, Sec. 
1009, p. 771. 

"To constitute the crime of embezzle 
ment the person must have the property or 
money in his possession by virtue of his 
occupation or employment, and it must be 
fraudulently converted to his own use in 
. violation of a trust reposed in him." 

6 Am. and Eng. Enc. of Law. 
• Brokers are " those who are engaged 
for others in the negotiation of contracts 
relative to property, with the custody of 
which they have no concern." 

Bouvier's Law Dictionary. 

An indictment against a banker must 
disclose wherein his conduct has bct7ii 
fraudulent to bring him within the statute. 

Hutchinson vs. Commonwealth, 82 Pa., 
485. 

4. The fiduciary relation or purposes of 
the trust must be set forth. 

*^ In indictments for embezzlement it is 
necessary that a special fiduciary circum- 
stance constituting the offense should be 
set out." 

Wharton's Crim. Law, 8th ed., vol. 1. 
sec. 1028. 

Section 1043. "The distinguishing fea- 
tures which divide embezzlement from lar- 
ceny must be specially averred." 

Section 1062. " It is essential in all 
cases of embezzlement as distinguished 
from larceny that the fiduciary character 
and duties of the bailee should be set forth 
in the mode already specified." 

" It is no more allowable under a statu- 
tory charge to put the defendant on trial 
without specification of the oifense than it 
would be under the common law charge." 

Wharton on Criminal Pleading and Prac- 
tice, section 220. 

The purposes of the trust must be set 
forth. 

Commonwealth V8» Smith, 6th Gray 
("Mass."), 15. 

The occupation of a broker does not in- 
clude the deposit of money for safe keep- 



ing, but of necessity includes some trust or 
collateral agreement made at the time of 
the deposit, and it is vitally important to 
defendant to know the nature of said trust. 

Commonwealth V8, Gerdeman, 11 Phila., 
398. 

There is no language in this statute 
making criminal the non- return of a deposit 
of money for safe custody, where it might 
be otherwise appropriated in accordance 
with the agreement made at the time of 
the deposit. 

The difference between the statutory of- 
fense and the one named in the indictment 
is clear and distinct. The former contem- 
plates the entrustment of the property 
without condition, the latter upon the con- 
dition that the agent may change its char- 
acter and appropriate it for another pur- 
pose at his option, and the facts in this 
case are that the money was entrusted for 
marginal transactions in stock, and not for 
safe keeping. 

J, Hay Brown ^ D* P. RosenmiUery 
and Walter M, Franklin^ District At- 
tar vey^ contra. 

January 2, 1895. Opinion by Bru- 
BAKER, J. 

This indictment is drawn under the 
114th section of the Act of March 31, 
1860, which declares: 

" If any person being a banker, brof er, 
attorney, merchant or agent, and being in- 
trusted for safe custody with the property 
of another person, shall, with intent to 
defraud, sell, negotiate, transfer, pledge, 
or in any manner convert to or for his own 
use, or to the use of any other person, such 
property, or any part thereof, he shall be 
guilty of a misdemeanor." 

It alleges that on the 13th day of April, 
1894, the defendant " being then and there 
a broker, and being then and there en- 
trusted for safe custody with the sum of 
five hundred dollars of the money and 
property of one Cecelia A. Bausman, un- 
lawfully, with intent to defraud, did con- 
vert and appropriate the said five hundred 
dollars to his own use." 

It seems to us that there is merit in the 
fourth reason assigned, in that the indict- 
ment is defective in failing to set out what 
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was the nature of the transaction with the 
defendant. It was evidently the intention 
of the framers of our criminal code in 
introducing this section in their report to 
distinguish the offense from that of larceny 
by bailee. 

There is another element that enters into 
this offense. The language of this section 
restricts the offense to transactions had 
with bankers, brokers, attorneys, mer- 
chants or agents, and therefore the busi- 
ness relationship, in contemplation of law, 
partakes of a fiduciary character. The 
property or money entrusted to such per- 
son must have been received by him by 
virtue of his occupation, arising out of 
some particular transaction had between 
the parties, and therefore the offense 
should be specifically set forth. 

The business of a broker is not to re- 
ceive goods or moneys for safe deposit ; it 
is to bring the vendor and vendee together 
in the negotiation of contracts relating to 
property, with the custody of which he 
has no concern. He is entrusted with the 
possession of the property simply for the 
purpose of dealing for his customer. It is 
placed in his hands, usually, either directly, 
for the purpose of transmission, or collat- 
erally, by way of a pledge in effecting the 
sale or purchase. The offense lies in the 
fraudulent violation of the confidential re 
lation established between the broker and 
his customer. The purpose of the trust, 
therefore, in our opinion, should be set 
forth in the indictment. 

The demurrer is sustained, with leave 
to the District Attorney to send in a new 
bill on the original complaint. 



Q. S. OF NORTHAMPTON COUNTY. 
Commonwealth vs. Karpouski. 

Criminal law — False pretense — Juris- 
diction. 

One purchasing goods of a me» chant made 
false representati '>n8 to the merchant's agent, 
who only solicited orders which were 611ed by 
the merchant upon the strength of the repre- 
sentations made to the agent and sent to the 
merchant. Held^ that the vendee, although 
making the false representations to the agent in 
another county, was indictable in the county 
where the merchant received the representa- 



tions acted upon and where the sale was taor 
Bum mated. 

Sur motion in arrest of judgment tod 
for a new trial. 

W. D. Seltzer^ for motions. 
E. J. Foxj contra. 

July 23, 1894. Opinion by Rbkdke, 
J. 

It is claimed that this court has no jur- 
isdiction of this case because the offense 
was not completed in this county. Andrew 
Karpouski lives and does business in the 
borough of Shenandoah, in SchuvlkiH 
county. Stephen G. Reynolds was em- 
ployed hy the prosecutors, J . Hay & Sons, 
as a salesman, and solicited orders for the 
sale of goods for them in that section of 
the state. In pursuance of his doties 
he went to Schuylkill county, visited ibe 
defendant in his place of business, and pre 
sented a bill for a past due accouM. 
Karpouski said that he had money enougli 
in the Merchants' Bank to pay the accoHDt, 
but that he wanted to use it to buy a piece 
of real estate and that he would pay the 
account later — wanting a little time. He 
then asked, according to the testimony of 
Reynolds, and which the jury have found 
to be true, that more goods be sold to him. 
Reynolds took his order for more gooi^s, 
submitted it to the firm for which he was 
an agent in Easton upon his return, i^ 
peated the statement of Karpouski as to 
the amount of money he had in bank in 
Shenandoah, and upon the strength of that 
statement and because of it the prosecutors 
filled the order and delivered the goods, 
addressed to Karpouski, the defendant, to 
the Lehigh Valley Railroad Company. 

The defendant now claims that thiscoart 
has no jurisdiction to try him for the of- 
fense charged, because the offense was not 
completed in this jurisdiction. It \% true 
that the matter came up before the Court 
of Quarter Sessions of Schuylkill county, 
and that that court determined that itlia<i 
no jurisdiction, and i\ at the jurisdiction for 
the trial of the offense charged was with 
this court. This, however, must be re- 
garded as a dictum and not as a decision 
binding upon us, except so far as it affects 
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the question of the jurisdiction of the 
Schuylkill county court. 

It is a well recognized principle of law 
that the jurisdiction of a court is statu- 
tory, and unless we have jurisdiction 
under a statute we can take no cogni- 
zance of a criminal offense. It is also a 
well recognized fact that criminals have 
again and again, before our statutory law 
had made sufficient progress to cover 
cases of such a character, escaped pun- 
ishment because of the non-completion of 
an offense within any jurisdiction « and 
statutes had to be enacted in order to 
give jurisdiction somewhere in order that 
criminals should not go unpunished. It 
is true, however, that unless this offense 
was completed within the jurisdiction of 
either the courts of Northampton county 
or of the courts of Schuylkill county, 
neither court would have jurisdiction. 
The false pretense, being an essential 
element of the offense, if it were made 
without our jurisdiction to the parties 
parting with their property, who had also 
delivered the goods to the party making 
such false representation within another 
jurisdiction, then the court could take no 
cognizance of and enter no judgment for 
such offense. It might be a matter of 
doubt whether, if the false representations 
were made to the owners of the goods in 
one jurisdiction and the delivery of the 
goods made to parties in another juris- 
diction, the courts of either jurisdiction 
could take cognizance of such offense. 
But I do not consider that that is the 
question before this court now, Rey- 
nolds was not the party owning these 
goods. He was the agent of another for 
the purpose of soliciting orders for the 
sale of goods ; he had no power, accord- 
ing to the testimony in the case, to sell 
goods; he had simply the power under 
bis agency to solicit orders for the goods 
and submit them to his principals, which 
orders they might or might not accept 
and fill ; he took this order ; at the time it 
was given he also received the statement 
of Andrew Karpouski that he had money 
in the bank more than sufficient to pay 
the old account, which was in the neigh- 
borhood of three hundred dollars, this 



being the same as if he had said, " I have 
three hundred dollars in the bank in 
Shenandoah." This statement by Kar- 
pouski was submitted to J. Hay & Sons, 
and upon the strength of that statement 
the goods were shipped and delivered to 
a common carrier for Andrew Karpouski. 
A delivery to the common carrier of the 
goods addressed to Andrew Karpouski 
was a delivery to him. The goods, there- 
fore, were delivered to Karpouski himself 
within the jurisdiction of this court. Had 
Karpouski written a letter to J. Hay & 
Sons, containing this statement as made 
to their agent, could it be successfully 
contended that because that letter was 
written in Schuylkill county, the false 
pretense had been made in that county ? 
Could it be contended that if he had sent 
a messenger from Schuylkill county to 
repeat verbally the statement which he 
made through Reynolds to J. Hay & 
Sons and it had been so repeated to them 
by his messenger, and upon the strength 
of that the goods had been delivered to a 
common carrier addressed to Karpouski 
that the offense was not completed within 
this jurisdiction ? Whether the mes- 
senger were one employed by himself or 
one employed by J. Hay & Sons could 
make no difference. The false represen- 
tations in this case were made, according 
to the testimony, by Reynolds, as the mes- 
senger of Karpouski, to J. Hay & Sons, 
within this jurisdiction ; the goods were de- 
livered to a common carrier for Andrew 
Karpouski, within this jurisdiction. There- 
fore there can be no question in our mind 
as to the power of this forum to try this 
case, and the motion in arrest of judgment 
must therefore be denied. 

The defendant further contends that the 
verdict should be set aside and a new trial 
granted because of a variance between the 
indictment and the proof. The indictment 
alleges that the defendant represented that 
he had money in the " Merchants' National 
Bank of Shenandoah," whereas the proof 
of the Commonwealth was that the defend- 
ant stated that he had it in the " Merch- 
ant's Bank of Shenandoah." That there 
is such a variance between the indictment 
and the proof in this particul« is ungues- 
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tionably true. We also believe it to be true 
as a legal principle that this is not sach a 
variance as would defeat this verdict. 

Andrew Karpou9ki,the defendant, when 
upon the stand, testi6ed ^hat there were 
bot two national banks in Shenandoah, that 
one was the First National Bank and the 
other the Merchants' National Bank. He 
also said that he did not know of any other 
banks — that he only knew of the national 
banks. This must be taken, in the ab- 
sence of other testimony, as being prima 
facie true. 

It is a matter of common custom, 
familiar to os all, in speaking of a bank, 
to speak of it as "the First bank," "the 
Easron bank," "the Merchants' bank," 
leaving out the word '' National." 
Under the testimony in this case, there- 
fore, the statement laid in the indictment 
that he said it was the Merchants' Na- 
tional Bank in which he had the money 
deposited, and the proof being that it 
was the Merchants' Bank, and there being 
no other bank in Shenandoah of that name 
so far as the evidence discloses, it must be 
assumed that the " Merchants' Bank" and 
the " Merchants' National Bank " are 
names for the same bank. Therefore the 
variance from the evidence, which consists 
in the introduction in the indictment of the 
word " national" is immaterial and not suf- 
ficient to defeat this verdict. This is also 
true of the difference in the statement of 
the indictment and in that of the testimony 
regarding his declaration as to the amount 
of money he had. The indictment charges 
that the defendant stated that he had more 
than three hundred dollars in bank. The 
testimony was that the defendant stated 
that he had money enough and more than 
money enough to pay the bill that was past 
due, and which was in amount about three 
hundred dollars. This is not a sufficieiit 
variance to defeat this verdict. It is in 
effect the same statement. If a man says 
to another " 1 will sell a property for ten 
thousand dollars" and the other in reply 
says " I have more than enough money to 
buy that property now in bank," he in 
effect says, " I have more than ten thousand 
dollars now in bank ;" and if, upon an in 
dictment for false pretense, he is indicted 



for having said th^t he hid more than tm 
thousand dollars now io bank, it is in effect 
the very declaration that he has made. 
Although not in the same terms, it is eqaiT- 
alent to it, and under the policy of our la^ 
ter day administration of the law such t 
variance between the indictment and the 
proof will not be permitted to defeat the 
end of justice. 

The motion in arrest of judgment is set 
aside, and the motion for a new trial is re- 
fused, and the defendant will present him- 
self for sentence in this court upon the 
third Monday of August next. 

Segal ^iscellang. 

The indorsement of a check ^' for de- 
posit," although it is a transaction that has 
been exceedingly common, is nerertheless 
one on which there has not been much law 
created by decisions of the courts. Like 
many other matters in banking, the custom 
has been itself the law, but has not been 
brought to adjudication in many instances. 
In the recent Maryland case of Ditch ri. 
Western Nat. Bank of Baltimore, 23 L. B. 
A., 1G4, such indorsements were held to 
transfer the title of the check to a bank 
which had taken it and paid for it in good 
faith, although a collecting bank from 
which it received it had become insolvent 
before paying over the proceeds. The 
effect of such indorsement is also the sub- 
ject of annotation to that case. 



The indefiniteness which will defeat a 
contract, is an interesting question illus- 
trated in the Maryland case of Schwanebeck 
V8. Smith, 24 L. R. A., 168, which holds 
that an agreement to sell a certain strip of 
land " at the market price," is too indefi- 
nite to be specifically enforced. 



A WOMAN arrested in Fond du Lac for 
masquerading in men's clothes had a curl- 
ing iron in her pistol pocket. 

A Chicago Judge has decided that a 
pickpocket is not guilty of any crime if 
caught with his hand in another man's 
pocket, if there was nothing to steal. 
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O. C. OP LANCASTER COUNTY. 

Estate of John Weaver. Dec'd. 

Decedents* estates — Distribution in forum 
where fund raided — Domicile — Situs 
of fund — Collateral inheritance tax — 
Acts of May 6, 1887, P. L. 79 ; April 
6, 1872, P. L. 227, and March 11, 
1850, P. L. 70. 

Where letters of administration were taken in 
the forum where the assets were found, in 
Pennsylvania, the domicile of the decedent being 
in another Stale, and tlie next of kin and sole 
heir i-esides in the said forum, and the only 
known creditor presented his claim there for 
collection through counsel, although residing 
at the decendeut's domicile, it is not necessary 
for said administrator t-t remit the balance in 
his hands to an administrator to be appointed at 
the decedent's domicile for distribution. 

In such case the fund having been inherited 
shortly before this decedent's death and paid 
over to his administrator in this State by the 
administrator of a deceased sister, a resident of 
Pennsylvania, was never out of the State, and 
had a ritiLS in Pennsylvania, and not at the 
domicile of the decedent. It was thei*efore 
subject to collateral inheritance tax in Pennsyl- 
▼ania. 

Exceptions to report of auditor. 

John A, Coyle for estate and exceptions. 

John E. Snyder for claimant. 

The auditor, W. N. Appel, after allow- 
ing the claim and setting forth the relatives 
of the decedent, continues as follows in 
his report: 

The auditor therefore finds that Susanna 
Brubaker, wife of Daniel Brubaker, of W. 
Lampeter township, Lancaster Co., Pa., is 
the sole heir of John Weaver, the decedent, 
and under the intestate laws of the State 
of Pennsylvania is entitled to the whole 
balance of this estate after deducting claims 
and costs of audit. It is therefore awarded 
to her. 

In this case the question has arisen 



whether this estate can be distributed here, 
or whether the balance in the administra- 
tor's hand must be remitted to an admin- 
istrator to be raised at the domicile of the 
decedent, i. e,, Choctaw City, Oklahoma 
Territory, and there be distributed. 

It is clearly the law that an administra- 
tor in Pennsylvania, though admitted to be 
but auxiliary to an administrator at the 
place where the decedent was domiciled, is 
not bound to remit the assets to be admin- 
istered there when there are creditors, 
legatees, or next of kin who are claimants 
within this jurisdiction. This principle is 
abundantly shown by Mothland vs. Wire- 
man, 3 P.'S W., 185 ; Dent's Appeal, 10 
Harris., 514 ; Parker's Appeal, 11 P. F. 
Smith, 478 ; Freeman's Appeal, 68 Pa. 
St. R., 151. 

In some cases it becomes rather a ques- 
tion of judicial discretion instead of one of 
jurisdiction, whether the assets shall be 
distributed in the forum in which they 
were raised, or remitted to the administra- 
tor of the domicile to be disposed of there 
according to the law of the domicile. In 
these cases the courts are held to the ex- 
ercise of a wise discretion as to whether 
the funds sought to be taken to another 
forum shall be allowed to go or not. See 
Dent's Appeal (supra), and Mothland vs. 
Wireman (supra). 

In the present case there has been no 
administration raised at the domicile of the 
decedent in Oklahoma. The only creditor 
of the estate so far as known to the ad- 
ministrator is from Oklahoma, and was re- 
presented at this audit by counsel. The 
claim was presented here and allowed by 
the auditor. The next of kin and sole heir 
of this decedent resides within this county. 
We know of no law which compels this ad- 
ministrator to remit the balance in his 
hands to an administrator who would have 
to be raised in Oklahoma, and the auditor 
is of the opinion that in the exercise of a 
wise judicial discretion, the best interests 
of all will be subserved by a distribution 
in this forum. 

Another question has arisen in the dis- 
tribution of this estate, and that is whether 
or not the State of Pennsylvania is entitled 
to a collateral inheritance tax on the 
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balance to be awarded Susanna Brubaker, 
the sister, who is the sole heir of the de- 
cedent. This question would seem to be 
decided in favor of the State of Pennsyl- 
vania upon an inspection of the Act of 
May 6, 1887, P. L., 79, Sec. 1, which 
provides as follows : *' That all estates, 
real, personal and mixed, of every kind 
whatsoever, situated within this State, 
whether the person or persons dying seised 
thereof be domiciled within or out of this 
State * * * passing from any person, who 
may die seised or possessed of such estates, 
either by will or under the intestate laws 
of this State * * * to any person * * * 
other than to or for the use of father, 
mother * * * shall be and they are 
hereby made subject to a tax, etc," This 
Act of Assembly has been held by the 
Supreme Court of Pennsylvania to be 
simply a digest or compilation of all prior 
Acts of Assembly relating to the collateral 
inheritance tax, and declaratory of the law 
as theretofore construed by the Court. 
There is some slight difference in phrase- 
ology between the first section of this Act 
and the first section of the original Act of 
April 7, 1826, P. L., 227 ; but so far as 
the present question is concerned, the law 
is unchanged by the Act of 1887. See 
Small's Est., 151 Pa. St., 1 ; 28 W. S. 
C.J 111 ; Del Busto's Est. 

The constitutionality of the Act of 1887 
has been adverted to in several cases, 
namely 23 W. N. C, 115, Del Busto's 
Est., [6 Law Rbvibw, 5,2,] and 129 Pa. 
St., 338, Bittinger's Est.; but has not 
been squarely passed upon by the Court. 
In the view which we take of the question 
before us, it is not necessary to pass upon 
that question. The general rule in regard 
to the personal property of non-residents 
undoubtedly is that the situs of personal 
property follows the domicile of the owner; 
but for particular purposes some species of 
personal property may have an actual 
situs distinct from the legal one. Orcutt's 
Appeal, 97 Pa. St., 179; Small's Estate 
(supra) ; 159 Pa.;St., 231 Coleman's Est. 

In Kitying vs. Hutchinson (U. S. Cir- 
cuit Court), 7 W. N. C, 22G, it was held 
that choses in action, such as bonds, stocks, 
'^ebts, etc., of corporations and individuals 



in Pennsylvania, belonging to a decedent 
domiciled at his death in New Jersey, and 
passing to a collateral heir not under the 
intestate laws of Pennsylvania, nor under 
any administration granted therein, bat 
under the laws of New Jersey, are not sub- 
ject to the Pennsylvania collateral inheri- 
tance tax. 

In 5 Barr, 142, Commonwealth vs. 
Smith, it was held that where S., a native 
of New Jersey, afterwards domiciled in 
Philadelphia, and then in France, where 
he died, bequeathed a legacy to a citizen 
and resident of France, so far as the 
legacy is payable out of the personal assets 
in Pennsylvania, it is subject to the col- 
lateral inheritance tax under the Act of 
1826. In this last case the administration 
in Pennsylvania was auxiliary to the ad- 
ministration in Franco, the domicile of the 
testator. In the present case there has 
been no administration in Oklahoma, the 
place of the domicile of the decedent. On 
the contrary, the administrator in Penn- 
sylvania is making a final distribution here. 
Creditors and distributees are here asking 
for a final distribution from the account- 
ant, and we have held that the Orphans' 
Court of Lancaster county in its discretion 
has jurisdiction to make such final distri- 
bution (Dent's Appeal, supra). 

Under the Act of April 7, 1826, P. L., 
227, and its amendment, March 11, 1850, 
P. L., 170, Sec. 3, and also under the Act 
of 1887 (supra), we are of the opinion 
that this fund for distribution remaining in 
the hands of the administrator raised in 
Lancaster county, and here being finally 
distributed to a collateral heir resident 
here, is such an *^ estate being within this 
commonwealth, passing to collateral heirs 
or legat'Ces either by will or under the in- 
testate law thereof," and that it is 
liable to the payment of collateral inheri- 
tance tax. 7 W. N. C, 226, Kitying vs. 
Hutchinson, and Orcutt's Appeal (supra). 

Devolution, either under the intestate 
laws of the commonwealth, or under a 
properly executed will, is clearly made a 
condition of liability to the tax. To render 
estates liable to the tax, therefore, they 
must in the first place have a situs within 
the commonwealth, and in the second place, 
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tbey must pass Id one or the other of the 
modes prescribed, to the collateral heirs or 
distributees. Orcatt's Appeal (supra). 
We are of the opinion that both these con- 
ditions are present in this case. The fund 
in the accountant's hands came to the de 
cedent bj inheritance from his sister a few 
months before decedent's death, and was 
never out of the State. It was paid over 
to decedent's administrator by the admin- 
istrator of his sister after his (decedent's) 
death. The fund therefore had a situs 
here. There can be no doubt but that 
this estate passes to the collateral heir 
under the intestate laws of Pennsylvania, 
It therefore must bear the tax. 

Distribution was made accordingly, and 
exceptions were filed to the allowance of 
the collateral inheritance tax. 

November 17, 1894. Pbr Curiam. 

Exceptions dismissed, and report of 
auditor confirmed. 



Common ff^»S"f»w. 



C. p. OP LANCASTER COUNTY. 
Inac SimmoiiB vs. The Miller Soap Oo. 
Bill of costs — When %rreg%dar — When 
taxation of costs will he set aside. 

It is the duty of parties in suits or actions at 
law, who may become entitled to receive or 
obliged to pay costA, to keep and present their 
bills of costs as clearly and accurately as ac- 
Gonnts in business transactions. 

BTery bill of costs should be endorsed with 
the names of the parties, and should contain a 
oorreot statement of the name and mileage of 
each witness, and the number of days he at- 
tended at each term, giving the dates, the sum 
charged for serving suopoenas on each witness 
at each term, with date of service, and the num- 
ber of miles traveled in serving the subpoenas, 
wbtch should be attached to the bill. The taxa^ 
tkm of costs will be set aside when the bill 
laeks these essentials. 

March Term, 1890, No. 26. 

Appeal from taxation of costs by Pro- 
thonotary. 

D. Q-. Eshleman and Chas. J. Landis^ 
for defendant and appeal. 

B, Frank Eshleman and T. J. Davis^ 
contra. 



November 17, 1894. Opinion by Liv- 
INOSTON, P. J. 

The original " bill of costs " filed in 
this case might have been filed in any 
other case upon the records. It contains 
the name of no plaintiff nor defendant. On 
the back the clerk has endorsed ^^ 26 
March T., 1890." "Plaintiff's bill of 
costs," and March T., 1890, No. 26, hap- 
pens to be the case of Simmons vs. The 
Miller Soap Company. It does not con- 
tain a single date when any witness was in 
attendance, simply says : " John Bachman, 
12 days, $12.00 ; Amos Leachy, 12 days, 
$12.00," etc., but in no case does it state 
a term, day, month or year, in which they 
attended court, and no subpoenas are pro- 
duced. The bill does not appear to have 
been prepared or filed by any of the coun- 
sel who appeared for the parties and tried 
the cause. 

Having arrived at the conclusion that 
the bill was wholly insufficient, a supple- 
mental bill was prepared and filed August 
28, 1894. This supplement is an improve- 
ment in this, that on its face it gives the 
names of parties and the number of the 
suit. But in respect to the witnesses, it, 
like the original bill, simply gives the 
names of the witnesses, and the number of 
days they are alleged to liave attended at 
$1.00 per diem. 

In the bill tiled, John Bachman is sworn 
to have attended "12 days," and the charge 
is $12.00; in the supplement, " 11 days, 
$11.00;" in the original, John Gill is 
sworn to have been in attendance " 9 days, 
$9.00;" in the supplemental, John Gill, 
"10 days, $10.00;" in the original, D. 
Harnish, " 5 days, $5.00 ;" in the supple- 
ment, D. Harnish, " 6 days, $6.00 ;" in 
the original, John Good, " 6 days, $6.00 ;" 
in the supplement, John Good, " 7 days, 
$7.00," etc. 

In the original bill, R. M. Graeff, sub- 
poenaing witnesses, $16.18 ; in the sup- 
plement, R. Graeff, constable, subpoenaing 
witnesses, $11.76 : while in an affidavit to 
the supplement, R. M. Graeff swears his 
bill of costs for subpoenaing witnesses in 
the case is $18.08. He gives no dates 
when subpoenas were served, nor at what 
terms of court, nor in what year, nor does 
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he state what witnesses he subpoenaed, nor 
give any mileage. The witnesses were 
present, and were affirmed that they ivere 
in attendance the number of days set op- 
posite their names in the supplemental bill, 
but give no dates of days, terms or years, 
in which they were in attendance. 

The record shows that this case was on 
the trial list, and continued three or four 
times. 

We, some twenty years since, held that 
it is the duty of parties to suits or actions 
at law, who may become entitled to re- 
ceive, or obliged to pay costs, to keep and 
present their accounts and bill of costs as 
accurately as they would keep their ac- 
counts of any other business transaction, 
and be able to furnish items in the same 
manner, so that the party to whom they 
are to be presented for taxation or pay- 
ment may be able to ascertain by some 
known method whether they are correct or 
not. Every bill of costs presented for 
taxation or payment should contain a cor- 
rect statement of the name and mileage of 
each witness, the number of days he at- 
tended at each term of couft — if more than 
one — the sum charged for serving sub- 
poena on each witness, at each term, an 
well as the sum charged for each mile and 
the number of miles travelled serving 
subpoenas. 

The bill and supplemental bill filed in 

this case, lack in all these essential matters. 

And therefore, the exceptions filed must 

prevail, and the taxation be set aside. 

Note. — See HeiTW. Keemer, 1 Law Review. 
58. 



C. P. OF MONTGOMERY COUNTY. 

Oberholtzer vs. The Norristown Passenirer 
Railway Co. 

An electric street passenger railway company 
is a corporation for a public use, and as such its 
power-hou»e, containing engines and machinery, 
is not the subject of a mechanics' lien. 

Guest v$. Water Co., 142 Penna. St. R., 610, 
followed. 

Motion to strike oflf mechanics* lien. 

Larzeler$ ^ Oibsofiy Esqn.^ for plaintiff. 

Henry Freedley^ £ftq.^ for defendant. 

February 19,1894. Opinion by Wband, 



The lien is filed against <* all that eeHain 
power house and car-bam, etc., mud the 
engines and machinery contained m sud 
buildings, especially the furnaces, boilers, 
engines, dynamos, generators, coils, wir^ 
tracks, poles, return wires, overhead wires 
and trolleys, switches, tumours and con- 
nections, in and on all that certain piece of 
land," etc. The defendants, claiming that 
they are a corporation of a public character 
and exempt from the operations of the me- 
chanics' lien law, move to strike off the 
lien. 

The law bearing upon this subject has 
been so recently discussed in Guest w$. 
Water Co., 142 Penna. St. R., 610, as to 
leave no doubt upon the subject. That 
the defendant company is a corporation 
chartered for public purposes is evident 
from the fact that franchises of this char- 
acter are only granted for a public use or 
upon public considerations. The Legisla- 
ture would never authorize the occupatioD 
of our streets by a private corporation 
whose purpose was not of a public char- 
acter. It is evident that if this lien could 
bo sustained, the purpose of the corpora- 
tion would be defeated ; for to deprive it 
of its plant, engines, furnaces, etc., is to 
at once suspend its operation. 

The cases cited by plaintiff do not sus- 
tain his contention. In Mcllvain vs. R. 
R. Co., 6 Phil., 13, the lien was filed 
against a stable, and was sustained be- 
cause, as the Court said : *^ It can not be 
said to be absolutely requisite that the 
stabling owned by the passenger railroads 
which traverse our great cities should be 
exempt from execution, because, although 
their cars are propelled by horses, and 
horses can not be kept without proper 
buildings to keep them in, still those build- 
ings may be rented and need not be owned 
by the company." This reasoning is not 
applicable to the case under consideration ; 
for whilst a trolley road might be run by 
hiring the power, yet when the company 
erects its plant, as in this case, the build- 
ing, machinery, etc., becomes an integral 
and necessary part of the road and fran- 
chise. 

In Poole k Hunt vs. Union Pass. R. 
W. Co., 1 Mona., 170, it is stated that the 
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rial went off on other questions, and the 
ight to file the lien, because of the char- 
icter of the company, was not considered. 
\11 the cases are against the right of the 
)laintiff to file his lien. 

And now, FebruarT 19, 1894, the me- 
shanics* lien, So. 6. December T., 1893, 
Oberholtzer v$. The Norristown Passenger 
Railway Co., et al., filed December 18, 
1898, is directed to be stricken from the 
record. Montg^y Co. Law Rep. 



C. P. OF LACKAWANNA COUNTY. 
Lindsay vs. Winn. 

The bicycle and the law — Bicycle a ve- 
hide — Si cycle may be properly left at 
side of street. 

A bicycle is a vehicle, and has the same right 
upon the highway as any other. 

It is not negligence for a wheelman to leave 
his' vehicle for a reasonable length of time on 
the side of the highway, placed in a proper 
manner, so as not unduly U> interfere with the 
rights of others, wl^ile calling at the residence or 
place of business of an abutting owner, and the 
person who negligently injures a vehicle so left 
is liable for the damages caused by his negli- 
gence. 

Appeal from decision of arbitrators in 
an action of trespass. 

It appeared from the evidence that 
plaintiff, who was the owner of a bicycle, 
stopped his whc el in front of a residence in 
the city of Scranton, and while on the 
steps, saw d^endant drive along and crush 
his bicycle. Plaintiff stepped out and re- 
quested defendant to settle for the damages. 
The latter responded that he would do 
Bothiog of the kind ; that plaintiff should 
Ww enough to keep his bicycle out of the 
street. Suit was brought, and the arbitra- 
tors awarded $83 damages, from which 
award an appeal was taken to the common 
pleas. 

W. D. Broumy for plaintiff. 

-£. C Newcombe^ for defendant. 

The defence is that the plaintiff was 
gJJilty of contributory negligence in leaving 
his KcTcle where he did, and that the oc- 
c«rrence was purely accidental, as the 
pavement was in such a condition that the 



passage of the wagon caused it to tremble^ 
shaking the bicycle down from its upright 
position and throwing it under the wheels^ 
where it was badly wrecked. 

GuNSTEB, J., Nov. 29, 1894, in charg- 
ing the jury, affirmed the plaintiffs pointa 
as follows : 

Each citizen has the absolute right to 
choose for himself his mode of conveyance, 
whether carriage, saddle, electric car or 
bicycle, subject only to the condition that 
he observe the law of the road. A trav- 
eler has a right to leave his vehicle for a 
reasonable length of time on the side of the 
highway or street, placed in a proper 
manner so as not unduly to interfere with 
the rights of others, while calling at the 
residence or place of business of an abut- 
ting owner or occupant ; and the person 
who negligently injures a vehicle so left ia 
liable for the damage caused by his negli- 
gence. A bicycle is a vehicle, and haa 
the same right upon the highway as any 
other vehicle. The bicycle being a ve- 
hicle, its proper place is upon the street of 
driveway, not upon the sidewalk, and, by 
virtue of city ordinance No. 204, of the 
city of Scranton, offered in evidence, 
bicycles are excluded from the sidewalks of 
said city. 

If the jury believe the plaintiff in the 
case used ordinary care in leaving his 
bicycle, and that it was injured by the 
negligent driving of the defendant, the 
verdict should be for the plaintiff for the 
full amount of the damage to the plaintiff 
at that time. The plaintiff in this case was 
not required to use more care than is used 
under similar circumstances among careful 
persons of the class to which he belongs. 
— Legal Intelligencer. 



C. P. OP CAMBRIA COUNTY. 
Gallitzin Borough vs. Gains. 
Boroughs — Burgess — Summary convic- 
tion — Hawking and peddling — Act of 
May 19, 1887. 

The chief burgess of a borough has no juris^ 
diction to enforce by Hummary conviction th& 
collection of a penalty for peddling without a 
license. 
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It, L. Qeorgej for borough. 

Alvin Evanij for defendant. 

May 14, 1894. Opinion by Barker, 
P.J. 

The defendant was arrested by the con- 
stable or borough policeman of above- 
named borough charged with violating a 
borough ordinance which prohibits hawk- 
ing and peddling without a license ; he was 
convicted, fined $5 and costs, and, accord 
ing to his petition for an appeal, was im- 
prisoned in the borough lockup until he 
paid the fine and costs. On appeal to the 
Court of Common Pleas a special verdict 
was rendered, establishing that defendant 
was engaged in delivering goods for which 
he liad previously taken orders, and solic- 
iting orders for goods on future delivery 
when arrested. 

The defendant raises two questions: 
1st. He says the proceedings before the 
burgess were unwarranted and that the 
burgess has no jurisdiction to impose a 
penalty for an alleged violation of the 
ordinance ; and 2d. He says he did not 
hawk or peddle goods as prohibited by the 
ordinance ; in other words, that his method 
of conducting his business did not bring 
him within the prohibited class. We need 
go no further than the case of Com. vs. 
Thompson, 110 Pa., 297, to learn that the 
contention of defendant in regard to juris- 
diction will have to be sustained. If the 
burgess have authority, it must be found 
under the Act of 1861, known as the gen- 
•eral borough law, and we find nothing 
therein unless it be the general powers to 
enforce the bylaws, ordinances, rules and 
regulations of the corporation, whereas 
4 82 of said Act says that fines and penal- 
ties under the ordinances of the borough 
shall be recoverable before any justice of 
the peace of the borough. 

This establishes, beyond any question, 
the forum for the collection of fines and 
penalties, and the proceedings are of a 
civil nature and not by summary conviction, 
And, as Justice Trunkey says in the case 
above cited, ^* it is plain that the burgess 
has no jurisdiction as an inferior court to 
tuljudge civil causes. . . He is not made 
the judge to hear and determine suits for 



fines and penalties imposed for violttiom of 
the ordinances." It is argued, boveirer, 
that the Act of May 19, 1887, P. L, 13S, 
gives the burgess juriadicdon the sum as 
a justice of the peace, in the collectioft of 
fines and penalties, but if it was iDtended 
to do so or to give a burgess such powen 
as are claimed in this proceeding the in- 
tention is disguised in the ambignity of the 
language employed. Coming so aoon after 
the decision of Justice Tmnkey in the case 
of Com. V8. Thompson, we assaoie the pur- 
pose was to give to burgesses of boroughs 
the jurisdiction that ho decided that tfaej 
lacked, but it is unnecessary to analyie or 
scrutinize that Act closely, because, giv- 
ing it the broadest and most Uberal con- 
struction, it could not give to bn^^e^^s 
the authority to proceed for the coUectioa 
of a fine for the violation of any onUnaoce 
by summary conviction, as iu Uiis case, 
unless the offense amounted to vagrancy, 
disorderly conduct or surety of the peace. 
In other words, justices of the peace hid 
no ^*' criminal powers " in the collecuon of 
fines and penalties prior to the Act of 
May 19, 1887, and have none now, and an 
Act extending the authority and jurisdic- 
tion of justices of the peace to the several 
burgesses of the commonwealth as the Act 
of May 19, 1887 is entitled, could not give 
the latter any such power. The proceed- 
ings before the justice would be by sum- 
mons and must be the same before a 
burgess, and the burgess of Gallitxen bor- 
ough exceeded his authority when he 
undertook to enforce collection by arrest 
and imprisonment. 

Admitting, however, that the burgess 
had authority to proceed in a aonuDiry 
way, the conviction could not be sustained 
on the record of the burgess ; it says, 
simply, that defendants were convicted of 
selling tea, etc., without a borough lieeose 
which is contrary to the borough ordinaDce. 
Selling tea, etc., cannot be contrary to a 
borough ordinance, as none could be passed 
requiring a person to take out a license to 
do so and be sustained. Hawkiug or 
peddling tea might be contrary to a bor- 
ough ordinance, but that is not what he is 
charged with in the record, and in all such 
cases the court cannot inquire beyond the 
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record, which must be full and complete to 
give jurisdiction. 

This disposition of the case makes it 
gratuitous on our part to express an opin- 
ion as to whether the defendant's manner 
of doing business would make him amen- 
able to the ordinance prohibiting hawking 
and peddling from door to door. We pre- 
fer in all cases involving jurisdiction, where 
we conclude there is none, or involving 
irregularities that are necessarily fatal, to 
leave all other questions until thej come 
before us encumbered. 

And now, May 14, 1894, judgment is 
directed to be entered in favor of defend- 
ant on the special verdict on payment of 
jury fees. 



S^S^^ fffisc^tt^ng^ 



ThB Bight to Shoot a Burglar. 
Burglary is the breaking and entering a 
dwelling-house of another in the night with 
intent to commit a felony.^ Burglary is a 
felony, and the burglar a felon. 

When is a person justified in shooting a 
burglar ? 

All civilized communities recognize the 
ri^ht of man to protect his person or prop- 
erty from injury. This right is known as 
"the right of private or self-defense." It 
is a natural right, founded not in the law 
of society, but in the law which governs 
the universe — the law of nature. Of this 
right of self-defense. Justice Nicholas,' of 
Kentucky, says : " The right of punishing 
crimes and the infractions of individual 
rights may well bo presumed to be surren- 
dered by every man to the whole commu- 

I nity when he enters into civil society. 

I The well-being of society requires it. Not 

; 80, however, as to the right of self-defense. 
Its possession and exercise are still neces- 

; sary to individual security, and not incom- 
patible with the public good. It is true, 
society may curtail this right, and, no 
doubt, does restrain its exercise in many 
particulars. But it is emphatically a right 

^Deity's Am. Criin. L., 141. 
'GrajM. Combs, 7 J. J. Marshall, 478. 



brought by the individual with him into 
society, and not derived from it. He, con- 
sequently, retains the plenary right, so far 
as it has not been restrained by the laws of 
society. Tlie extent of the right of self- 
defense is necessarily undefined by the law 
of nature. Its only limit is necessity." 

East, in his Pleas of the Crown,' lays 
down the principle in these words: "A 
man may repel force by force in defense of 
his person, habitation or property against 
one who manifestly intends or endeavors, 
by violence or surprise, to commit a known 
felony, such as murder, rape, robbery, 
arson and the like, upon either. In these 
cases he is not obliged to retreat, but may 
pursue his adversary until he has secured 
himself from all danger, and if he kill him 
in so doing, it is called justifiable self- 
defense." 

The above principle is recognized as the 
law in this country.* 

The right to take life in defense of 
property, as well as of person and habita- 
tion, is a natural right ; but the law limits 
its exercise to the prevention of forcible 
and atrocious crimes, of which burglary is 
one.* 

" At the present day, however, the doc- 
trine intimated by Lord Coke,* that a felon 
may be killed in attempting to commit a 
felony, without any inevitable cause, does 
not exist." 

The same law of necessity applies to 
killing in defense against felonious attempts 
against property, as in other cases of pri- 
vate defense ; and a killing in such cases 
must be shown to have been necessary to 
prevent the threatened felony. 

The same rule applies to the killing of a 
burglar, who is, as we have above stated, 
a felon. 

On this question of killing a burglar, 
Mr. Wharton' says: "There can be no 
question that a person who, according to 
his lights, bona fide believes that a burglar 
is breaking into bis house, can take the 



•lEastP. C, 271. 

*Gray v$. Combs, ante; Pond m. People, 8 
Mioh., 160 ; State f>$. OolliDa, 82 Iowa, 86. 

'Olive v$. The State, 17 Ala., 587 ; SUte u. 
Moore, 31 Conn., 479. 

•B. Inst., 56. 

n Wharton C. L., 9th Ed., 508. 
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life of such burglar, if this be apparently 
the only way of preventing the offense ; 
and the bona fide belief is a defense, if not 
neji^ligently adopted, even though an inno- 
cent person be killed." 

We agree with Mr. Wharton, that actual 
and positive danger is not indispensable to 
justify killing a person for a burglar. 
Where a dwelling house is attacked or 
broken into, or there is evidence sufficient 
to induce in a person a reasonable and 
well-grounded belief that there is a burglar 
in the house, he is justified in using what* 
ever weapons or means of defense he may 
have, whether the danger was real or only 
apparent. It would be monstrous to ex- 
pect a person in such cases to be entirely 
cool, or in all cases to have great courage 
or large intellect; while he can know noth- 
ing whatever concerning the designs of the 
apparent burglar any more than can be in- 
ferred from appearances. 

" It is the duty of every one who sees a 
felony attempted by violence to prevent it 
if possible ; and in the performance of this 
duty, which is an active one, there is a 
legal right to use all necessary means to 
make the resistance."" 

A person, however, can not lawfully kill 
the felon if he can prevent the consumma- 
tion of the felonious intent by other means, 
as by arresting or disabling him. 

In conclusion, to justify a person in 
shooting a burglar — 

First, it must be necessary ; or, in other 
words, the only way of preventing the con- 
summation of the felonious intent. 

Second, to shoot without first inquiring 
his purpose, ^' there must be circumstances 
calculated to arouse the fear of a reason- 
able man, or indicating a danger so urgent 
or pressing as to excuse the instantaneous 
use of a deadly weapon."* — Frank B. 
Living stone y in University Law Review, 

Power of Oonrts to Provide ThemaelTM with 
Proper Oourt Rooms. 

The courts have sufficient power to com- 
pel the county authorities to furnish proper 
accommodations, if they choose to exercise 



DUl ««. The State, 25 Ala., 15. 
• Desty'a Am. C. L., 126©. 



the power. The Supreme Court of Indi- 
ana, not long ago, held that a coart nugfat 
order the person in charge of the elevator 
in the court-house to operate it daring the 
sessions of the court, and on his refosal 
might direct the sheriff to take charge of 
the elevator. The court, it was held, 
could not be impeded in its fancttons hj 
any other department of the government. 

The New York Tribune says that the 
Supreme Court in that county has mort 
than once exercised its power by directing 
the sheriff to dispossess city officers from 
rooms in the court house needed for court 
purposes. 

The Court of Common Pleas of Bocks 
County, a few months ago, had a contro- 
uersy with the county commissioners, who 
took on themselves the appointment of mea 
to take care of the court house, manage 
the fires, and clean the rooms. Hie court 
decided that it had the power to control 
the court house, and it appointed two 
" tipstaffs," or court officers, assigning to 
one the duty of taking care of the coort 
house and its approaches and discharging 
the duties usually performed by janitors iJ 
to that part of the building used for court 
purposes. The other tipstaff was directed 
to attend to the fires and heating of the 
court and jury rooms, to the exclusion, if 
necessary, of other parts of the building. 

The Indiana case above referred to is to 
the effect that a statute authorizing the 
Circuit Court to order repairs for the court 
room is not in violation of a constitutional 
provision prohibiting courts from exercis- 
ing other than judicial functions, since the 
power is inherent. This power, the court 
holds, can be exercised to the extent of 
making repairs, but it can not be exercised 
to the extent of making such repairs as 
used to be made on our worn-out ships of 
war, by rebuilding the ship, only retaining 
a portion of the ancient keel. A decree | 
of the Circuit Court which orders the sub- 
stantial rebuilding of a court house, under | 
the mere guise of repairing it, is void in j 
the sense that it may be attacked col- i 
laterally in a proceeding to enjoin the j 
work. — Albany Law Journal. I 
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Lederman tb. The Pennsylvania Railroad Oo. 

Negligence — Contributory negligence — 
Accident at railroad crossing — Infants 
— Duty of parents — Safety gates — 
Erection of after the accident — Evi- 
dence — City ordinance regulating speed 
of trains — Reasonableness of — When 
testinwny inadmissible because witness 
was too far from accident. 

A fonr year old child of the plaintiffs was 
stniok and killed by two detached passenger 
cars, which were being shifted and running 
down grade, at a point where the defendant^ 
tracks crossed diagonally near the intersection 
of two streets in a populous section of Lancaster, 
making a double crossing. There were n^> 
safety gates here, but a man seventy-five years 
of age was stationed here as watchman, and he 
did not see the child in time. The evidence as 
u^ the speed of the cars varied between four and 
ten miles an hour. 

Held, that it was for the jury to say whether 
the defendant was guilty of negligence. 

The evidence showed that after dinner the 
child left his home, which was about three hun- 
dred yards from the crossing, telling his mother 
he was going to a near neighbor's to play, and 
she giving him no instructions. Instead of this, 
however, he went by the neighbor's and crossed 
the railroad, getting a package at a place on the 
other side of the track, where his mother had 
sent him that morning on an errand with his 
older sister, and was running back across the 
track when struck. 

Held, that it was for the jury to say whether 
there was contributory negligence in the parents. 
That the defendant very soon after the acci- 
dent erected gates at the crossing where it oc- 
curred, is a fact for the consideration of the jury 
in BQoh case. 

A city ordinance limiting the speed of trains 
to five miles an hour within city limits, is ad- 
missible in such case for consideration with the 
o^her evidence, but does not per se make it neg- 
ligence for the defendant to have run its cars 
faster than this limit. The Court will not 
therefore previously decide whether or not such 
Ordinance is reasonable, and if not, refuse to 
atlmit it in evidence. / 

It was not error, in such case, to refuse to 
^^luw to testify as to the speed of the cars, one 
of the defendant's witnesses, who was working 
on the railroad a thousand feet from the point 



where the accident occurred, and after the oars 
passed him, lost sight of them before they 
reached this point. 

Appeal of the defendant from the judg- 
ment of the Court of Common Pleas of 
Lancaster County, on a verdict for the 
plaintiffs, Julius and Rosa Lederman. 

This was an action brought by the par- 
ents to recover damages for the death of 
their son Sydney. The boy was not quite 
five years of age, and was killed by being 
struck by two detached cars running by 
force of gravity, at a public crossing in 
Lancaster, he having run on the railroad 
track before the watchman could stop him. 
At the place where the accident occurred 
the railroad crossed diagonally near the 
intersection of two streets in a populous 
part of the town, making a double crossing, 
and in the small triangle between the rail* 
road and the intersection of the streets, a 
watchman was located, who was seventy-five 
years of age, but there were no safety 
gates. Gates were, however, put up by 
the company after the accident. The acci- 
dent occurred in the afternoon. That 
morning the child had 4>een sent with his 
older sister on an errand across the rail- 
road, but the errand was not completed. 
After dinner he told his mother he was 
going to a near neighbor's to help a play- 
mate sell ^^ shooting crackers," but instead 
went on by the neighbor's, crossed the rail- 
road, and completed the morning's errand, 
and was running back across the track 
when the accident happened. The plaintiffs 
lived about two squares from the railroad' 
crossing. 

On the trial before Livingston, P. J., 
the plaintiff offered in evidence the follow- 
ing city ordinance of Lancaster, which was 
admitted by the Court : 

"That no locomotive engine, car, or 
train of cars, with or without a locomotive 
attached thereto, shall be suffered by the 
engineer or conductor thereof, to run on 
any of the railroads within the limits of the 
City of Lancaster, at a greater speed than 
at the rate of five (5) miles to the hour, 
and any of the railroad companies, their 
engineers, conductors, or other employees 
who shall violate this ordinance, shall be 
liable to a penalty of ten dollars, for each 
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and every offence^ to be recovered before 
the Mayor or any Alderman of the said 
City, in the same manner as other penalties 
and fines are by law recoverable ; one-half 
of each penalty shall be paid to the in- 
former or informers, and the remaining half 
shall be paid into the City treasury." 
[Seventh assignment of error.] 

The Court allowed the plaintiffs to ask 
one of their witnesses concerning the safety 
gates: Q. "Were they or not erected 
shortly after this accident?" A. "Yes, 
sir, there were gates there not very long 
after that.' ' [Eighth assignment of error.] 

The Court refused to allow the defendant 
to ask John Keneagy, one of its witnesses, 
who was working on the railroad, foreman 
of the trackmen, and at the time was about 
five hundred feet west of Lemon street, 
which was the next street north of and 
parallel with Walnut street, and saw the 
Seashore Express go by : Q. " What, in 
your judgment, was the rate of speed of 
these two detached cars when they passed 
you, and what at Lemon street ? " [Ninth 
assignment of error.] 

The Court overruled the defendant's 
offer, as follows : 

Defendant offers to show by witness that 
the rate of speed of these two detached 
cars when they passed him about 600 feet 
west of Lemon street, and at Lemon street, 
where he observed them, was at from 4 to 
6 miles an hour. [Tenth assignment of 
error.] 

The defendant asked the Court inter alia 
to cha< ge as follows : 

(2) The ordinance given in evidence, 
limiting the rate of speed of cars and trains 
on any railroad within the limits of the 
city of Lancaster to five miles an hour, is 
unreasonable and invalid, and does not 
make a higher rate of speed of cars or 
trains in or through said city unlawful, or 
evidence of negligence on the part of a 
railroad company using such higher rate of 
speed. Answer, It is not necessary in 
this proceeding to consider whether or not 
the ordinance referred to is unreasonable 
and invalid or not. While it is not per 8e 
evidence of negligence in a railroad com- 
pany, if it should run its cars at any higher 
rate of speed than 5 miles per hour, it may 



be taken into consideratton by the jury 
with other evidence, in ascertaimng whether 
or not the cars on July 3, 1891, were beioj: 
run at too high and dangerous a rate of 
speed where this accident occurred. [First 
assignment of error.] 

(8) As there was a watchomn atten^fing 
to and performing his duties at Prince 
street and Walnut street, where the defend- 
ant's railroad crosses said streets, and there 
was a brakeman performing his duties, on 
the front end of the front car of the two 
detached cars that ran over Sidney Leder- 
man on Walnut street, there is no evidence 
of negligence on the part of the defendant 
as to the running or movement of said cars 
across said streets. Answer, The facts 
set forth in the 8d point are under the evi- 
dence in the cause for the jury, and we 
leave them with the jury, to say whether 
there was negligence. [Second assignment 
of error.] 

(5) There is no sufficient evidence that 
the speed of the said two detached cars at 
Walnut street was improper or dangeroas, 
or that the accident to the boy was the 
result of any improper or unreasonaUe 
speed of said cars. Answer, The matter 
contained in 5th point is for the jury. We 
leave it with them. [Third assignment of 
error.] 

(6) Under all the evidence the verdict 
should be for the defendant. Answer. 
Refused. [Fourth assignment of error.] 

The Court charged the jury inter alia 
as follows : 

" During the argument of the case refer- 
ence has been made to the speed of those 
two detached passenger cars, with refer- 
ence to which the testimony of witnesses 
differ, some fixing the rate as low as 4 
miles an hour, some as high as 10 miles; 
and the ordinances of the City of Lancaster 
have been cited, and referred to as show- 
ing that running cars at a higher speed 
than 5 miles an hour, is negligence on the 
part of the company. This is an error; 
while it may be considered in ascertaining 
whether the train was being run negli- 
gently, or not, it is not per se evidence of 
negligence." [Fifth assignment of error.] 

** The Supreme Court say, in a late case, 
that if a railroad company makes it safe for 
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the public to cross on the highway, by 
gates, by watchman, or other means, it may 
run Its trains at any rate of speed, but if it 
neglects to use every precaution necessary 
for the safety of the jmblic^ no moderation 
of speed will excuse its neglect. [Sixth 
assignment of error.] 

Verdict for plaintiff for $1800, and 
judgment thereon. 

H. M. North and E. D. Norths for 
appellant. 

It was contributory negligence for the 
parents to have allowed the child to be 
where the accident occurred. 
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Kay vs. R. R. Co., 65 Pa., 269. 
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gence in the defendant, without which 
there could be no recovery. 
R. R. Co. vs. Hummel, 44 Pa., 375. 
P. & R. R. Co. vs. Spearen, 47 Pa., 300. 
Hestonville Pass. Ry. Co., vs. Conell, 
88 Pa., 620. 

B. & O. R. R. Co. vs. Schwindling,101 
Pa., 258. 
Gillespie vs. McGowan, 100 Pa., 144. 
Rodi^ers vs. Lees, 140 Pa., 475. 
P. & R. R. Co. vs. Heil, 6 W. N. C, 91 . 
P. R. R. Co. vs. Morgan, 82 Pa., 134. 
Oil City Bridge Co. vs. Jackson, 114 
Pa. 821. 
P. R. R. Co. vs. Moore, 99 Pa., 301. 
Woodbridge vs. R. R. Co., 105 Pa., 460. 
McCool vs. Lucas Coal Co., 150 Pa., 638. 
Chilton vs. Central Traction Co., 152 
Pa., 425. 
Riley vs. P. R. R. Co., 31 Pa., 376. 
The ordinance given in evidence was un- 



reasonable, and the Court has power to de- 
clare it void. 

Kneedler vs. Norristown, 100 Pa., 368. 

Millerstown vs. Bell, 123 Pa., 151. 

The Court should not have admitted it 
in evidence. 

" Evidence is not admissible to prove 
that after an accident, a railway made 
changes in the construction of its line, or 
adopted a different mode of operation." 

Patterson's R. Ac. Law, Sec. 365. 

It was therefore wrong to admit evidence 
that gates were afterwards erected. 

John Keneagy was a competent witness, 
and his testimony should have been ad- 
mitted. 

Brown ^ ffenselj for appellee. 

There was not the slightest evidence of 
contributory negligence, but the Court left 
it open for the jury, and they so decided. 

This boy was not a trespasser, as in 
Cauley vs. Pittsburg, Cin. & St. L. R. Co., 
95 Pa., 398, and 98 Pa., 498. 

Whether or not there was negligence in 
defendant is for the jury. 

Phila. & Reading R. R. Co. vs. Long, 
75 Pa., 257. 

P. A. & M. R. R. Co. vs. Pearson, 72 
Pa., 172. 

Kay vs. Penna. R. R. Co., 65 Pa., 276. 

Summers vs. Bergner Brewing Co., 143 
Pa., 114. 

Lombard and South Streets Passenger 
Railway Co. vs. Steinhart, 2 Pennypacker, 
358. 

Pittsburg A. & M. Passenger Railway 
Co. vs. Caldwell, 74 Pa., 421. 

Schnur vs. Citizens' Traction Company, 
153 Pa., 29. 

Pennsylvania Company vs. James and 
wife, 81J Pa., 194. 

The railroad company was clearly neg- 
ligent, as the jury found. 

a. It was negligent not to have gates at 
this crossing. 

Railroad companies owe special duties to 
children of tender years at street crossings. 

P. & R. R. Co. vs. Hummell,44 Pa., 378. 

Penna. Co. vs. James and wife, 81 J 
Pa., 202. 

Westerburg vs. Railroad Co., 142 Pa., 
473. 
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And in populous cities. 

Penna. R. R. Co. vs. James and wife, 
81 J Pa., 194. 

P. R. R. Co. vi. Lewis et ux., 79 Pa., 88. 

P. k R. R. R. Co. v9. Long and wife, 
76 Pa., 267. 

Reinike v9. Philadelphia Traction Co., 
18 C. C. R., 229. 

Whether or not absence of a particular 
precaution was negligence, is for the jury. 

Pat., on R. Ac. Law, p. 166, Sec. 170. 

" It is for the jury to determine whether 
or not the rate of speed of the train be 
negligent with reference to the more or 
less dangerous character of the crossing." 

Patterson's Railway Accident Law, Sec. 
168, page 169. 

" Whenever common use of a highway 
exists, it is the duty of railway companies 
to exercise such watchful care as will pre- 
vent as far as possible accidents or injuries 
to persons and property." 

Lott vs. Frankford & Southwark Pas- 
senger Railroad, 169 Pa., 474. 

The degree of care to be exercised must 
necessarily vary with the circumstances of 
each case, and is for the jury. 

Gilmore vs. Federal Street and Pleasant 
Valley Passenger Flail way Co., 153 Pa., 81 . 

Haney vf. Traction Co., 169 Pa., 398. 

b. The defendant was negligent in run- 
ning the detached cars at eight or ten miles 
an hour. 

Kay vs. Pa. R. R. Co., 66 Pa., 269. 
Pa. R. R. Co. vs. James, 81 J Pa., 202. 

c. The defendant was negligent in mak- 
ing a " flying switch " at this particularly 
dangerous point. 

Kay v«. Pa. R. R. Co. (supra). 

P. & R. R. R. Co. vs. Troutman, 11 W. 
N. C, 455. 

Reeves vs. D. L. & W. R. R. Co., 30 
Pa., 464. 

Pat. on R. Ac. Law, p. 166, Sec. 171. 

French vs. Taunton, 116 Mass., 640. 

d. The defendant was negligent in not 
having watchmen of sufficient number or 
capacity at this double crossing. 

Pat. on R. Ac. Law, p. 162, Sec. 166 
and p. 163, Sec. 167. 

e. The defendant was negligent, in that 
two of its employees, the men on the 
shifter lying idle on the south side of Wal- 



nut street, saw the child and the cars con- 
ing together, and made do effort to save 
him« 

Biddle vs. H. M. k F. RaUwav Co., 112 
Pa., 654. 

The city ordinance was proper! j put in 
e?idence. 

Fergus Lane vs. Atlantic Works, lOT 
Mass., 104. 

The witness Keneagy was too far awty, 
and bis evidence was properly exdoded. 

Testimony was properly admitted that 
gates were erected after the accident. 

Specht vs. Pa. R. R. Co., 7 Co. C. R., 
64. 

W. C. k P. R. vs. McHwce, 67 Pa., 314. 

P. R. R. Co. vs. Henderfon, 61 Pa ,820. 

McKee vs. Bidwell, 74 Pa,, 218. 

Cauley vs. P. C. k St. Louis R. R. Co., 
96 Pa,, 398. 



January 7th, 1895. 
LUM, J. 



Opinion by McCoL- 



About a half a mile from ijancaster sta- 
tion, two cars were detached from the Sea- 
shore Express, in order to allow the Phila- 
delphia coach of the Columbia train to be 
connected with it ahead of them. From the 
point of sevorance to the station there was 
a descending grade, and the railway tracks 
crossed three streets diagonally. When 
the detached cars were between LeiaoD 
and Walnut streets the brake was *^ thrown 
off to get a little more momentum and 
headway," and at the crossing of the latter 
they ran over and killed the plaintiffs 
child. There were no gates at this cross- 
ing, but there was an old man there whose 
duty it was to watch two crossings and see 
that persons walking or driving on Prince 
street or Walnqt street did not get in 
the way of the trains. The evidence in 
regard to the speed of the cars at the 
point where the accident occurred was 
conflicting, some of the witnesses estimat- 
ing it at ten, and others at four miles 
an hour. The crossings watched as above 
stated were in a populous district of the 
city, and there was a large amount of 
travel over them. No signal announced 
the approach of the cars to the crossing* 
unless the waving of the watchman's flag can 
be regarded as such. In the presence of 
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the undispated facts and the conflicting tes- 
timony to which we have referred, the de- 
FendaDt company requests us to say there 
was DO negligence on its part in connection 
with the occurrence under investigation. 
This we cannot do. In view of the great 
Eige and consequent infirmity of the watch- 
man, there is room for doubt respecting his 
fitness for the duty with which he was 
charged. But waiving this and assuming 
that he was competent for the work as- 
signed to him, did the company make ade- 
quate provision for and have due regard to 
tiie safety of persons walking or driving 
upon the streets in the vicinity of these 
crossings? As we have already seen, the 
crossings were in a populous district, and 
there was necessarily considerable travel 
over tbem on foot and in vehicles. Can a 
solitary watchman stationed on a comer 
bounded by the railway tracks and the in- 
tersecting streets properly warn persons 
travelling upon these streets of the ap 
proach of a train? To do so he must 
wave his flag where all persons approach- 
ing or crossing can see it, and he must be 
careful to note that the little box or house 
on his comer does not obstruct the view 
from any direction. Ought the company 
to have maintained gates at these cross- 
ings ? Ought it to have allowed the de- 
tached cars to descend upon them at the 
rate of ten miles an hour with " the brake 
thrown off to get a little more momentum 
and headway ?'* These were questions to 
be answered by the jury upon the evidence, 
and therefore the leamed Court below did 
not err in refusing to affirm the company's 
third point. 

The latter, however, contends that it has 
a defense to the action in (he negligence of 
the plaintiff in permitting the child to go 
upon the streets alone in the manner 
described in the testimony. But this con- 
tention also presented, in our opinion, a 
question for the jury, to whom it was re- 
ferred in appropriate instruction. It is for 
them, and not for the leamed Court below, 
or for us, to say whether the implied per- 
mission given by the mother to the child to 
go to a near neighbor's, on the same street, 
to help his play-mate sell "shooting- 
crackers " from a stand erected at his own 



home, constituted negligence which satis- 
fied the company's contention on this point. 
Long et ux.^ V8. Phila. & Reading Rail- 
road Company, 76 Penna., 257, and Dun- 
seath vs. Traction Co., 161 Penna., 124. 

We discover nothing in the rulings upon 
offers of evidence which calls for a reversal 
of the judgment. That the company, very 
soon after the accident, erected gates at 
the crossing where it occurred, was a fact 
for the consideration of the jury. 

Penna. R. K. Co. V8. Henderson, Slst 
Pa., 316. 

West Chester and Phila. R. R. Co. vs^ 
McElwee, 67 Pa., 311. 

McKee v$. Bidwell, 74 Pa., 218. 

The evidence was particularly pertinent 
in this case because the jury had been upon 
the ground, and had seen the gates there. 
To rebut an inference that the gates were 
there at the time of the accident, it waa 
proper to inform them when they were 
erected. 

Ample opportunity was afforded the 
company to show the speed of the cara 
near and at the crossing. John Keneagy 
was five hundred feet west of Lemor^ 
street, and did not see the cars after they 
crossed it. He was not very well qualified 
to speak of their speed after ^^ the brakes 
were thrown off" and they were nearing 
the point where the accident occurred. 

We are not convinced that the Court 
erred in overruling the objections to and 
admitting the ordinance in relation to the 
speed of railway trains within the city 
limits, or in the instructions to the jury 
respecting the consideration they should 
give to it in connection with the other evi- 
dence in the case. 

Penna. R. R. Co. vs. Lewis, 79 Pa., 83. 

Lane V9. Atlantic Works, 111 Mass., 136. 

Judgment affirmed. 



Grieve's Estate (Martin's Appeal). 

Widow* 8 exemption — Desertion — Domi- 
cile — Family relation — Act of April 
U,1857,P.L.,613. 

A. husband's causeless and willful desertion of 
his wife does not constitute a bar to her claim 
for widow's exemption, and where the husband 
wilfully deserted his wife in Canada without 
cause and settled in the United States, and ther» 
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married a second wife, with whom he lived four 
years, until his death, the first wife having sup- 
ported herself and children without any assist- 
ance from hint and remained always ready and 
willing to live with him, the family relation be- 
tween them still existed in contemplation of 
law. and his domicile was hers, and she is en- 
titled to the widow's exemption. 

Spier's Appeal, 26 Pa., 283, distinguished. 

Appeal of Henry Martin, a creditor and 
interested in the estate of Archy M. Grieve, 
deceased, from the definitive decree of said 
Orphans' Court, confirming the appraise- 
ment of property to the value of $300 filed 
by Mary Grieve, widow of Archy M. 
Orieve, late of Lancaster City, Pa., de- 
ceased. 

A widow's appraisement had also been 
tnade in favor of Hannah M. Grieve, to 
whom the decedent had been married and 
with whom he had lived for four years 
previous to his death. Mary and Hannah 
M. Grieve had each filed exceptions to the 
olaim of the other, and after argument the 
Court below (Livingston, 'J.)> confirmed 
the appraisement for. Mary Grieve. (See 
11 Law Rbvibw, 149). The adminstrator 
then took this appeal assigning for error 
this action of the Court. The evidence 
before the Court below showed that after 
the decedent deserted his first wife Mary, 
Bhe obtained a divorce from him in Canada 
41 mensa et thoro^ with alimony, but never 
received any alimony. Afterwards he came 
back, and they were reconciled. Subse- 
-quencly he went away again, and she had 
heard nothing from him since 1888. 

Martin^ Holahan and Alexander^ for 
appellant. 

The appellee is a foreigner who never 
lived with the decedent in this country or 
formed part of his family here. She is 
not therefore entitled to exemption. 

Spier's appeal, 26 Pa., 233. 

A wife residing in the State of Michigan 
at the time of the husband's death was not 
-entitled to the exemption of $300 under 
the Act of April 14, 1851. 

Piatt's Appeal, 80 Pa. St. R., page 501. 

Rhone's Orphans' Court Practice, Vol. 
1, page 294, Section 10. 

In Grove's Estate, reported in 5 C. C. 
R., 498, it was held that a wife, " where 
there was no desertion on part of the 



wife," and who was residing in the State 
of Colorado with her father at the time of 
her husband's death in Pennsylvania, was 
not entitled to the exemption of $800 ; also 
the Orphans' Court of Philadelphia in 
Coates' Estate, reported in 6 W. N. C, 
lower Court decision, ruled that a forei^ 
widow was not entitled to the exemption of 
$300. 

A nonresident is not entitled to the 
benefit of the exemption laws. 

Gelverton V9. Barton, 26 Pa. St. R., 
page 884. 

CoUom's Appeal, 2 Pennypacker, page 
130. 

McCarthy's Appeal, 68 Pa. St E., 
Page 219. 

A widow who has been divorced a menta 
et thoro with decree for alimony is not en- 
titled to the $300 exemption. 

Hettrick vi. Hettrick, 65 Pa. St. E., 
page 290. 

Brown ^ Hensel^ for appellee. 

The appellee is not a foreigner. She 
has been living in the United States for some 
years, and for a while lived in Pennsyl- 
vania. The residence in Pennsylvania of 
her husband made her domicile also here. 
The wife of a citizen of Pennsylvania need 
not be naturalized in order to get her 
widow's exemption. 

The appellee was constructively a mem- 
ber of the decedent's family here. 

Wright's Estate, 5 Pa. C. C. R., 228. 

The test to be applied here is whether 
or not it was through any fault of the wife 
that she was not actually a member of the 
decedent's household at the time of his 
death. This is the point of distinction made 
in all the authorities cited in Wright's 
Estate (supra}. 

See also to same effect : 

Spence's Estate, 6 Pa. C. C. R., 494. 

Grove's Estate, 5 Pa. C. C. R., 498. 

Burkett's Estate, 5 Pa. C. C. R., 502. 

Odiorne's Appeal, 54 Pa., 179. 

Simpson's Estate, 22 W. N. C, 172. 

In this case the evidence showed that it 
was through no fault of the appellee that 
she was not living with the decedent at the 
time of his death, and she is therefore en- 
titled to her exemption, this case being 
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ruled by Terr j 'a Appeal, 66 Pa., 844, 
and similar cases. 

January 7 th, 1895. Opinion by Mc- 
COLLUM, J. 

Henry Martin, the appellant, is creditor 
and the administrator of the estate of 
Archy M. Grieve, deceased, and Mary 
Grieve, the appellee, is the widow of the 
decedent and as such claimed and was 
awarded in the coart below the exemption 
allowed by the 5th section of the Act of 
April 14th, 1851, P. L. 018. 

The decedent and the appellee were law- 
fully married at Pine Grove, in the province 
of Ontario, Canada, on the 25 th of Decem- 
ber, 1876, and lived together there five or 
six years, during which time three children 
were bom to them. In 1881 or 1882 he 
abandoned his wife and children, and went 
they knew not where. After an absence 
of two or three years he wrote to his wife 
requesting her to meet him in Hamilton, in 
the province of Ontario. She complied 
with bis request, and the result of their 
meeting was that they became reconciled 
to each other, and about the first of Octo- 
ber, 1884, he left « for the States," with 
the understanding between them that he 
should make a home for them there and 
that she should remain in Canada until he 
came or sent for her. He occasionally 
wrote to her until November 1st, 1888, 
after which time she heard nothing from 
him. His letters furnished no satisfactory 
clue to his whereabouts. As they were 
never mailed at the places in which they 
appeared to heve been written, they in- 
dicated that he was without a residence, or 
if he had one that he meant to conceal it 
from her. It now appears that in 1888 he 
Fettled in Lancaster, Pa., and that in 1889 
he married another woman, who lived with 
him there until the 23d of August, 1893, 
when he died. As the appellee was never 
divorced from him, nor he from her, the 
second marriage was void, and her rights 
in his estate were not aflFected by it. All 
the evidence points to the conclusion that 
the appellee was a devoted wife and 
mother, and that she bravely bore the bur- 
dens which her husband's malicious and 
inexcusable desertion of his family im- 
posed. To maintain herself and her chil- 



dren she taught school, gave music lessons, 
and finally became a trained nurse. At 
the time of his death,, she, with two of her 
children, was in Buffalo, N. T., where she 
had been the most of the time for three or 
four years previous thereto. After she 
came to Buffalo she was employed in Pot- 
ter county. Pa., about two months. There 
was no time after his departure in 1884 
that she would not have gladly welcomed a 
redemption of his promise and rejoiced in 
a reunited family. It was no fault of hers 
that she was not a member of his house- 
hold at his death. It was his illegal acts 
and bad faith that excluded her from it. 
In contemplation of law the family relation 
still existed, and his domicile was hers. 
Why, then, should she be denied the ex- 
emption which the law allows to his widow ? 
Surely a refusal of her claim for it must 
have something more to rest upon than his 
repudiation of his marital vows and duties. 
The only case which seems to lend some 
support to the appellant's contention is 
Spier's Appeal, 26 Pa., 233. In that case 
the wife lived in a foreign country and never 
formed a part of her husband's family here. 
There is nothing in the report of the case 
explanatory of their apparent separation, 
nor anything which suggests that he de- 
serted her. All that appeared was the 
bare fact that she did not come to this 
country with him or while he lived, 
although his home was here for nearly five 
years before his death. The case cannot 
therefore be regarded as an authority for 
the proposition that a husband's causeless 
and wilful desertion of his wife constitutes 
a bar to her claim for the exemption pro- 
vided by the Act of 1851. In the subse- 
quent cases in which the claim was disal- 
lowed on the ground of a severance of the 
family relation, the separation was the 
voluntary act of the wife, the result of her 
misconduct, or founded upon an agreement 
for alimony and a release of all claims upon 
her husband's estate. 

A careful consideration of the decision 
bearing upon the question before us has 
convinced us that the learned Court below 
reached a correct conclusion in this case. 

Decree afiirmed and appeal dismissed at 
the costs of the appellant. 
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Solicitors as Stakeholders. 

The case of Ellis V9. Goolton, 62 Law 
J. Rep. Q. B., 232, L. R. (1893), 1 Q. 
B., 350, shows how unsatisfactory to pur- 
chasers of real estate it may often be to 
pay the deposit on their purchase money 
to the solicitor of the vendor in his charac- 
ter of agent for the vendor. In that case 
the purchase went off through the vendor's 
default, and the purchaser sued the solici- 
tor for the deposit; but the Court of Ap- 
peal held that no action lay against the so- 
licitor, payment to the agent being payment 
to the principal, and equally so whether 
the agent had in fact paid it to the vendor 
or settled it in account. The decision is 
clearly right, and is based on the authority 
of such cases as Bamford vs. Shuttle worth, 
11 Ad. & El., 926, and Edgell vs. Day, 
35 Law J. Rep., C. P., 7 ; L. R., 1 C. P., 
80. 

The Court further refused to apply to 
the case the equitable doctrine of follow- 
ing trust moneys, or moneys held in a 
fiduciary character, laid down in In re 
Ilallett's estate ; Knatchbull v9, Hallett, 
49 Law J. Rep. Chanc, 415 ; L. R. 13 
Chanc. Div., 696. An auctioneer, of 
course, receives the deposit as stakeholder 
or agent of both parties, but ^' the solicitor 
of the vendor is, unless the contrary has 
been agreed upon, the agent of the vendor 
to receive a deposit on his behalf" (per 
Lord Justice Bowen ap. Ellis vs, Goulton). 
The diflBculty is avoided if the vendor's 
solicitor is expressly constituted a stake- 
holder. The solicitor in such a case as 
stakeholder, must of course, account for 
the deposit to the person ultimately en- 
titled to it ; but we have seen it suggested 
that in so doing he fulfils his whole duty, 
and that he may retain for himself any in- 
terest which may have accrued on it, and 
if his position is that of a mere stakeholder, 
this appears to be the actual law: Haring- 
ton VB, Hogart, 9 Law J. Rep. (o. s.) K. 
B., 14; 1 B. & Ad., 577).— Law; 
Journal. 



Money Broppod in a StcMt Oar. 

A decision on a small matter, but ooe 
of interest to many people, was rendered 
by Justice Taintor, of New York, recently. 
This was, in effect, that when a passenger 
on a street car, in undertaking to pay Lis 
fare, drops his money between the slats on 
the floor, that constitutes a payment. The 
case was that of a man who, in hiDdio^ 
his fare to the conductor, dropped a ten- 
cent piece on the floor. Hie condncior 
refused to pick up the money, and had the 
man arrested when he demanded change. 
The Judge decided that, legally, the BBoney 
was in the hands of the conductor. 



A Bad Mistake. 

A man, meeting on the street Henry 
W. Paine, the distinguished, honest idJ 
universally respected member of our Bos 
ton bar, addressed him as Mr. D — , a mfl» 
of very different reputation. 

" I am not Mr. D — ," was the answer, 
" but Mr. Henry W. Paine." 

** I beg pardon," said the man, " for 
making the mistake." 

" I will excuse you," replied Mr. Paine, 
** but I sincerely hope the devil will not 
make the same mistake." — DumhAnimah. 



The Power of Temptation. 

In the sixteenth century there was t 
curious enactment in England whereby 
street hawkers were forbidden to sell plao^ 
and apples, for the reason that senraos 
and apprentices were unable to resist the 
sight of them, and were constantly tempted 
to steal their employers' money in order 
to enjoy the costly delicacies. 



A TechnicaUty. 

^^ How did Mistah Jackson come out wif 
Ms trouble wif de deacons ?" 

" Does you hab refrence to de trial dat 
de hen house 'currence gave rise to ?" 

" Da's what I means." 

*^ He's reinstated in membaship, be is.'' 

"Golly! I thought hit were a clab 
case." 

" No'n deedy. What dey charged 'io 
wid was chickins, an dev couldn't prove 
nuflBn but tuh'keys." — if'a^hington Star. 
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C. p. OF LA.NCASTER COUNTY. 

Oommonwealth ex rel. The Oity of Lancas- 
ter vs. S. S. Martin, Treasurer of the 
Oonnty of Lancaster. 

Mandamus — When will not lie — Right 
of count!/ to set-off city^s share of W 
cense money against a judgment — Act 
of June 9y 1891, P. L., ' ' ' 



A peremptory mandamus will not lie to com- 
pel a county treasurer to pay over to a city its 
share of the license money paid into the county 
treasury, which the county holds as part pay- 
ment of a judgment against the city. 

The County of Lancaster having previously 
obtained judgment against the City of Lancas- 
ter for street damages paid under the Act of 
AprU 13, 1854, P. L., 351, the County Commis- 
sioners notified the County Treasurer not to pay 
over the city's share of license fees under the 
Act of 1891. The city then obtained an alterna- 
tive mandamus against the County Treasui-er, 
and the County Commissioners obtained le^ve 
to intervene, claiming the right to appropriate 
the money as part payment on the said judg- 
ment, and besides, that the Mayor and Finance 
Committee had agreed with them that they 
Bbonld do so, and alleging that mandamus was 
not the proper remedy. 

Held^ that the County Treasurer had per- 
formed his whole duty when the money was 
paid into the county treasury, and was not sub- 
ject to a suit at law or mandamus, and the city 
had an adequate remedy at law against the 
county, and a peremptory mandamus would 
therefore not lie. 

Trust Book No. 15, page 313. 
Alternative mandamus. 

John E. Snydevj City Solicitor, for 
mandamus. 

George A. Lane^ County Solicitor, 
i. F. Hostetter and W. F. Beyer, contra. 

January 19, 1895. Opinion by Liv- 
ingston, P. J. 

On December 11, 1894, the petition of 
Edwin S. Smeltz, Mayor of the city of 



Lancaster, Pa., was presented to the Court 
of Common Pleas of Lancaster County^ 
Pa., representing 

*' That S. S. Martin is treasurer of the^ 
County of Lancaster, Pa. 

That being treasurer as aforesaid, he 
received from the persons to whom licensee 
to sell at retail vinous, spirituous, malt or 
brewed liquors, or any admixtures thereof,, 
in any house, room or place, hotel, inn or 
tavern, were granted in the city of Lan- 
caster for the year beginning April 1^ 
1894, and ending April 1, 1895. 

That by the Act of Assembly of June 
9, 1891, P. L., 248, amending the 8th 
Section of the Act of Assembly of May 
13, 1887, P. L., 108, it is provided that 
persons licensed to sell by retail as afore- 
said, residents in cities of the third class, 
shall pay the sum of five hundred: 
($500.00) dollars. 

It is further provided that in cities the 
sum of one hundred ($100.00) dollars 
shall be paid to the treasurer of the re- 
spective counties, for the use of the 
counties, and the balance shall be paid te 
the treasurer of the respective cities for- 
their use. 

That for the year beginning April 1,. 
1894, the Court of Quarter "Sessions of the 
County of Lancaster licensed eighty-one 
(81) persons to sell liquors as aforesaid 
in the city of Lancaster, for which privilege 
the said persons so licensed paid to the said 
S. S. Martin,' the person designated by 
the law, the sum of $40,500; of whicb 
sum $8,100 was for the use of the county 
of Lancaster, and the balance $32,400, 
should be paid to the treasurer of the city 
of Lancaster for its use. 

That the amount now in the hands of 
said S. S. Martin, less his commissions for 
receiving and collecting the same, is the 
sum of $32,188 due the City of Lancaster* 

That the amount so due to the City of 
Lancaster has from time to time been de* 
manded by the City of Lancaster, through 
its Mayor, Treasurer and other officers of 
said city, but the said S. S. Martin neglects 
and refuses to pay the same to the said 
city. 

That the petitioner is without other 
adequate and specific remedy at law, and 
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therefore prays the Court to award a writ 
of mandamus directed to said S. S. Martin, 
who id Treasurer as aforesaid, requiring 
and commanding him to pay the said sum 
of §32,188, with interest thereon from 
April 1, 1894, to the said City of Lan- 
caster,*' etc. 

This petition having been sworn to by 
the Mayor of the City of Lancaster, 

Tlie Court, on its presentation, granted 
a writ of mandamus, in the alternative 
form, directed to said S. S. Martin, Treas- 
ur(M*, as in said petition stated, requiring 
and commanding him to pay to the said 
City of Lancaster the said sum of $32,188, 
with interest thereon from April 1, 1894, 
or to show cause why the same should not 
be paid, returnable, December 17, 1894, 
and the time for argument was fixed for the 
17th day of December, 1894. 

On December 15, 1894, a petition was 
presented to the Court, by the County 
Commissioners of Lancaster County, ask- 
ing leave or permission to intervene, set- 
tin^^ forth, inter alia^ that on January 12, 
J8y3, the County of Lancaster recovered 
judgment against the City of Lancaster, in 
the Court of Common Pleas of Lebanon 
County, December Term, 1891, No. 170, 
for $7 4,584 AV [See 10 Law Review, 
•65], and costs of suit, which judgment was 
affirmed by the Supreme Court on March 
26, 1894 [See 11 Law Review, 153]. 
That no part of said judgment had been 
paid by the City of Lancaster at the time 
said license moneys claimed by the city 
were paid into the County Treasury. 

That the County of Lancaster claims the 
Tight to hold the said license moneys in 
part payment of the judgment which it re- 
•covered against the city as aforesaid, and 
which remains unpaid. 

That the County Commissioners have 
also refused to draw their warrants author- 
izing the County Treasurer to pay said 
license moneys to the City of Lancaster, 
and also served notice in writing upon 
him, not to pay the same to the City. 

That on or about November 7, 1894, all 
of the said County Commissioners called 
upon Edwin S. Smeltz, Mayor of the City 
of Lancaster, and demanded payment of 
their aforesaid judgment, and stated that 



they were willing to allow the City a credit 
of the aforesaid license money, as of the 
time when it was usually payable. 

That the Mayor then requested an in- 
dulgence and extension for the City, till 
April 1, 1895. That the County Commis- 
sioners then further notified the Mayor 
that in such case they insisted on a fixed 
and definite agreement, as their judgment 
was in Lebanon County, the cases from 
which would be heard in the Supreme 
Court in February, and that if the City 
did not care to make a positive agreement, 
they would proceed forthwith to collect 
their judgment, as there was no time to 
lose. 

That finally an agreement was made 
with reference to the matter, upon which 
they relied and issued no execution for the 
collection of their judgment ; but that the 
City instead of abiding by its . agreement 
has waited till a time when it will probably 
be impossible to have proceedings on the 
County's judgment heard at the next term 
of the Supreme Court, should an appeal 
be taken, the last day for putting cases on 
the Lebanon list being in January, and 
then instituted these proceedings. 

That the controversy over this money is 
in fact between the City of Lancaster and 
the County of Lancaster, and that the 
County of Lancaster, therefore, has a right 
or interest in the subject matter of this 
suit, and prays the Court, that the County 
of Lancaster may be permitted ** to frame 
the return and conduct subsequent pro- 
ceedings at its own expense " in this case, 
etc. i 

Whereupon the Court granted] leave to 
the County of Lancaster bj its sai^ County 
Commissioners to frame the rettirn, and 
conduct the subsequent proceeding in the 
above case at its own expense. j 

On December 22, 1894, S. S.\ Martin, 
County Treasurer, filed the following re- 
turn : \ 

" To the Honorable the Judges \ of said 
Court. 

For answer to the writ, etc. * * * * 
S. S. Martin now begs leave to make re- 
turn as follows: 

I. That he is the County Tre^urer of 
the County of Lancaster. 
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II. That there was paid to him as 
Treasurer of the County of Lancaster, the 
sum of five hundred dollars by each of the 
eighty-one persons, resident within the 
City of Lancaster, to whom retail liquor 
licenses were issued for the year 1894. 

III. That he has received none of these 
moneys individually, but that all of them 
were paid to him in his official capacity as 
Treasurer of the County of Lancaster. 

IV. That the sum of thirty-two thous- 
and one hundred and eighty eight dollars 
has been heretofore demanded from him 
by the City of Lancaster, upon the claim 
that this sum was due the said City as its 
share under the law of the license moneys 
paid to him as aforesaid ; and upon the 
farther claim, that the same was payable 
by him to said City upon its demand. 

V. That there has never been presented 
to him any warrant from the Commissioners 
of Lancaster County for the payment of 
said sum to the said City, neither has any 
judgment nor judicial decree in behalf of 
said City against said County for the said 
sum ever been brought to his notice. 

VI. That prior to any demand made 
upon him by said City for the said money, 
the Commissioners of Lancester County 
notified him in writing not to pay any por* 
tioD of said license money to said City, as 
the County claimed the right to appropri- 
ate it in part payment of a certain judg- 
ment held by the County against the City. 

Vn. That your respondent does not 
owe to the City of Lancaster the said 
money, nor any money, individually, and 
that he has at all times been ready and 
willing in official capacity as Treasurer of 
the County of Lancaster to pay the said 
money to the said City of Lancaster, if it 
is by law entitled to have the same ; but 
that, the money having been claimed by 
both the County and the City, he is ad- 
vised that he could not with safety to him- 
self and his bondsmen pay the same to the 
said City otherwise than upon the proper 
warrant of the Commissioners of Lancaster 
County, or under the direction and protec- 
tion of a proper judgment or decree of a 
Court of competent jurisdiction in the 
premises. 

VIII. That, since the issuing of this 



writ, the County of Lancaster has been 
authorized by' the Court to intervene in 
this suit as the real defendants, frame the 
return and conduct the subsequent pro- 
ceedings. 

That he is advised that the decision of 
the Court on the issue thus raised between 
the City and County will settle the ques- 
tion as to the payment of this money, and 
that he is willing to abide by the decree of 
the Court in the promises." 

And, on the same day, December 22, 
1894, the County Commissioners of Lan- 
caster County framed and presented the 
following return : 

** To the Honorable, the Judges of said 
Court. 

The County of liancaster having been 
granted leave to frame the return and con- 
duct subsequent proceedings relative to the 
writ of alternative mandamus, directed to 
S. S. Martin, Treasurer of the County of 
Lancaster, commanding him to pay the 
City of Lancaster the sum of $82,188, or 
show cause why the same should not be 

Said, John 6. Eshleman, David E. 
. layer, and Solomon Zeamer, County Com- 
missioners, now beg leave on behalf of said 
County of Lancaster, to make the follow- 
ing return : 

That the license moneys for the recovery 
of which this suit was brought, were col- 
lected under the Act of Assembly of June 
9, 1891, P. L., 248, amending the eighth 
Section of Act of May 13, 1887, P. L., 
108, wherein it is provided that persons 
licensed to sell spirituous liquors at retail 
in all cities of the third class, shall pay the 
sum of five hundred dollars ($500.00) 
annually, * to the Treasurer of the re- 
spective counties, for the use of the 
counties in the following proportion, etc., 
etc.* 

That $40,500 were accordingly col- 
lected for retail liquor licenses in the City 
of Lancaster for the year 1894, by Samuel 
S. Martin, Treasurer of Lancaster County, 
for the u^ of said County of Lancaster in 
the first instance, and subject in part to a 
future distribution as provided in said act. 

That, at the time the said license fees 
were paid into the County Treasury, the 
County of Lancaster was the holder of a 
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judgment against the City of Lancaster 
for $74,584A^, recovered in the Court of 
Common Pleas of Lebanon County, to 
December Term, 1891, No. 170, which 
was affirmed by the Supreme Court on 
March 2t), 1894, no part of which judg 
ment had been paid at the time these 
license moneys were received by the 
County Treasurer. 

The County of Lancaster claims that 
when the said license money came into the 
hands of the County Treasurer it had the 
right to hold and appropriate in part pay- 
ment of the said judgment, the share, to 
wit: $32,188.00, which would otherwise 
have been payable out of the County 
Treasury to the City of Lancaster as its 
share in the distribution provided for in 
said acts, by giving the City credit for the 
same on account of said judgment. 

That the. County Commissioners have 
accordingly refused to draw their warrant 
authorizing the County Treasurer to pay 
said license moneys to the City of Lancas- 
ter, and also served upon him written notice 
not to pay the same to the City. 

As an additional reason your respondents 
further represent that an agreement exists 
between the County of Lancaster and the 
City of Lancaster by reason of which this 
money is not payable, viz : 

That on or about November 7th, 1894, 
all of the said County Commissioners called 
upon Edwin S. Smeltz, Mayor of the City 
of Lancaster, and demanded payment of 
their aforesaid judgment, and stated that 
they were willing to allow the City a credit 
of the aforesaid license money as of the 
time when it was usually payable. 

That the Mayor then requested an in- 
dulgence and extension for the City till 
April 1,1895. 

That the County Commissioners then 
further notified the Mayor, that in such 
case they insisted on a fixed definite agree- 
ment, as their judgment was in Lebanon 
County, the cases from which would be 
heard in the Supreme Court in t'ebruary, 
and that if the City did not care to make 
a positive agreement, they would proceed 
forthwith to collect their judgment, as there 
was no time to lose. 

That it was accordingly then and there 



agreed, between the County of Lancaster 
by its Commissioners, and the City of Lan- 
caster, by Edwin Smeltz, its Mayor, that 
the said license money should remain in 
the County Treasury as a credit on said 
judgment, and that the city would pay the 
balance on April 1, 1895. 

That at said interview the Major in- 
vited the counsel for County Commission- 
ers to go with him before the Finance 
Committee of the City of Lancaster at 
their next meeting on November 9, 1894. 

That the Mayor was prevented from 
attending said meeting, as they are in- 
formed, by a railroad accident, but that 
counsel for the County Commissioners at- 
tended said meeting, and stated to the 
Finance Committee the terms of the afore- 
said agreement with the Mayor. 

That said Finance Committee thereupon 
unanimously ratified the aforesaid agree- 
ment with the Mayor, and notified counsel 
for the County that they would at once 
take the necessary steps to carry it into 
effect, stating, infer alia^ that they would 
at once prepare and introduce into Coun- 
cils an ordinance under which they would 
borrow the money for the purpose. 

That your petitioners accordingly, rely- 
ing on the said agreement, issued no execu- 
tion for the collection of their judgment, 
but that the City instead of abiding by its 
agreement has waited till a time when it 
will probably be impossible to have pro- 
ceedings on the County's judgment heard 
at the next term of the Supreme Courts 
should an appeal be taken, the last day for 
putting cases on the Lebanon list being in 
January, and then has instituted these 
proceedings. 

Your respondent further submits that 
under the facts of this case, even if the 
City had a right of action either against 
the County or S. S. Martin, County Treas- 
urer, mandamus would not be a proper 
remedy, but that the City would be obliged 
to proceed by suit at law. 

That by virtue of the laws of this Com- 
monwealth, and also by virtue of the afore- 
said agreement with the City authorities, 
the County of Lancaster is entitled to hold 
the license money here in controversy on 
account of its aforesaid judgment; and that 
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there is no money due the City of Lancas- 
ter, from the County of Lancaster or 1 rom 
Samuel S. Martin, its treasurer. 

They, therefore, pray that said writ may 
be dismissed with costs." 

Replies, or demurrers, to returns filed. 
And now, January 2d, 1895, the city 
of Lancaster, by John E. Snyder, its 
solicitor and counsel, appears and says that 
the return by the County Commissioners 
of Lancaster county, in the above proceed- 
ings,made by them after permission granted 
by the Court of Common Pleas of Lancaster 
county to intervene, and filed by them on 
the 22d day of December, 1894, and the 
facts in said return set forth, and the alle- 
gations therein contained, are not sufficient 
in law to prevent the issuing of the writ of 
mandamus prayed for. 

And now, January 2d, 1895, the city of 
Lancaster, by John E. Snyder, its solicitor 
and counsel, appears and says that the re- 
turn of S. S. Martin, Treasurer of the 
county of Lancaster, to the petition for the 
writ of mandamus, filed December 22d, 
1894, and the facts therein set forth, and 
the allegations therein contained, are not 
sufficient in law to prevent the issuinj:^ of 
the writ of mandamus prayed for by the 
city of Lancaster. 

In this case there is no doubt that S. S. 
Martin is the County Treasurer of Lancas- 
ter County, Pa. ; that the parties who 
were permitted t© intervene and frame a 
return are the County Commissioners of 
Lancaster County, Pa.; that the sum 
sought to be recovered or obtained by this 
writ of mandamus, viz.: §32,188.00, was 
received with other moneys as license fees 
in the aggregate $40,500.00 for licenses 
granted in the City of Lancaster about 
April, 1894, by Mr. Martin as County 
Treasurer, all of which he paid into the 
County Treasury of Lancaster County for 
distribution as the law directs, and that 
said sura of $32,188.00 since its receipt 
tas been, and now is in the County Treas- 
ury, for the use of the City of Lancaster. 
This is all admitted by the Treasurer, de- 
fendant, and County Commissioners. 

Section 8 of the Act of 1887 (P. L., 
108), as amended by Act of June 9, 1891 
(P. L., 248), provides that " persons 



licensed to sell by retail, resident in cities 
of the first and second classes, shall pay 
the sum of $1,000.00, and those resident 
in cities of. tbe third class shall pay the 
sum of $500.00, those resident in all 
other cities shall pay $300.00, and those 
resident in boroughs shall pay the sum of 
$150.00, those resident in townships shall 
pay the sum of $75.00 to the Treasurer of 
the respective counties, for the use of 
the counties, in the following proportion.'* 
Then follows the manner of distribution. 
When, therefore, the County Treasurer 
had received these license moneys and 
paid them into the County Treasury for 
the use of the County, subject to distribu- 
tion as directed by law, he had performed 
his whole duty, and it became the duty of 
the County Commissioners to distribute 
the money so paid in as the law directs, 
and draw their warrants on the County 
Treasurer in favor of parties entitled to 
share in the distribution for their respect- 
ive proportion. 

The County Treasurer, having paid the 
money into the County Treasury, for the 
use of the County, was no longer liable to 
a suit at law, or subject to a writ of man- 
damus therefor, or on account thereof. 
The County Commissioners admit the 
payment of this money into the County 
Treasury, and, that of the sum so paid in 
they hold this sum of $32,188 for the use 
of the City of Lancaster, but say, that 
holding a judgment of $74,584.34 against 
the City of Lancaster, they have a right to 
appropriate this sum of $32,188 toward* 
its payment and satisfaction. 

The County Commissioners having re- 
ceived this $32,188, and holding it as they 
admit they do for the use of the City, 
the City has an adequate remedy at law, 
and where there is an adequate remedy at 
law mandamus will not lie. 

Being of opinion that the facts in the 
returns set forth, and the allegations 
therein contained, are sufficient in law to 
prevent the issuing of a writ of peremptory 
mandamus as prayed for, we do now 
enter judgment, that the respondents go 
without day, and that they recover of the 
relator their costs. 
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C. p. OF LANCASTER CO. 
George Kircher ti. Mrs. E. S. Bpreng er. 

Prom%$9ory note of widow for huibancTB 
debt — Affidavit of dffeme. 

An affidavit of defense sotting forth that the 
note on which the suit wan hnrnght was given 
by the defendant, a widow, without oonMidera- 
tion, for a debt of her husband, who left no es- 
tate, is Buffioieut. 

June Term, 1894. No. 82. 
Rule for judgment for want of Bufficient 
^flBdavit of defense. 

B. F. DaviSy for rule. 

Brown ^ Hensel^ contra. 

January 22, 1894. Opinion by Bru- 
BARER, J. 

The defense given in the affidavit of de- 
fence is, that " The note upon which suit 
^as brought was obtained from her by 
plaintiff without any consideration. Some 
time prior to September 15, 1892, her 
husband, George F. Sprenger, had died, 
being, as she believes, indebted to plaintiff, 
but he, the said George F. Sprenger, left 
absolutely no property, and nothing could, 
therefore, be recovered from his estate. 
Plaintiff induced defendant to give him the 
^aid note in payment of what he (plaintiff) 
alleged the said George F. Sprenger owed 
him, promising her at the time that she 
^ave it, that she could have her own time 
to pay it, and that he would never ' push ' 
her for it." 

It seems to us that this averment is suffi- 
cient to take this case to a jury. The 
consideration, as expressed therein, is not 
a good or valuable one. The widow was 
under no moral obligation to pay the debt 
of her husband by a promise to do so made 
since his death ; unless there were some- 
thing more shown on the trial of the cause, 
there could be no recovery had against her 
on the promissory note in question. 

In the case of Faxson's Appeal, 8 Lan- 
CASTER Law Review, 99, our Supreme 
Court have passed upon a question very 
similar to this. In that case the exe- 
cutrix of Theodore F. Nields gave her 
a personal note for the payment of the 
debt of her husband. It was held that 
*'a promise to pay the pre- existing debt of 



another peraon to his creditor reqniree a 
new consideratioD to support it. Wtiat 
they have received by virtue of it, they 
may retain, but the law will not help thea 
to more." A number of authorities ea 
this subject are collected and given ia 
Randolph on Commercial Paper, Volume 
2, Sec. 468, holding as follows : "Neither 
is a widow, without assets received irom 
her husband, liable on her note given f<yr 
a doctor's bill for attendance upoa him, 
notwithstanding the bill may have been 
receipted on the giving of the note." 

Williams vi. Nichols, 10 Grey, 83 
(1857). 

*' And even a note given by a widow in 
renewal or payment of a note given by her 
husband in his life-time with her as surety, 
the husband's estate being insolvent, ifl 
without effect." 

Hetherington v$. Bixon, 46 Alabama, 
297 (1871). 

" Where, however, the widow had an 
interest in community property which came 
to her, her note for an ouUawed debt of her 
husband has been held sufficient even 
though she did not know that it was 
barred." 

Mull V8. Van Trees, 50 California, 574 
(1875). 

" On the other hand, it has been held 
that even assets in the widow's possession 
derived from her husband's estate were no 
consideration for a note by her given after 
his death for a debt of his," Watson ri. 
Reynolds, 54 Alabama, 192 (1875): *' the 
widow having the right to the possession of 
assets until administration." 

"And if the note given for the husband's 
debt be obtained from the widow by false 
representations as to her liability, the want 
of consideration is more apparent." Maull 
v8. Vaughn, 45 Alabama, 134 (1871). 

The rule is, therefore, discharged. 



C. P. OF MONTGOMERY COUNTY. 

Mary A. 0*Donnell and Richard W. O'Don- 

nell, in the right of the said M. A. 

O'Donnel vs. Oatharine Fisher. 

F. <»ntered judgment by default against 0., 
who then asked to have the judgment opened, 
and upon this being refused, appealed lo the 
Supreme Court, and the decision of the lower 
Court was reversed and the judgment opened. 



Digitized by 



Google 



LANCASTBB LAW REVIEW. 



7ft 



The appeal not beiDg a snpersedcas, F. iasue^l 
•ezecation and sold O. s land, receiving from the 
Sheriff the whole amount of her claim. On a 
trial of the isfiue, the Judgment was reduced, 
and O. then brought an action of asDumpsit 
against F. to recover the difference. 

Held^ That the action would lie, and that a 
writ of restitution was not the proper remedy. 

The fact that O. bought in the property did 
not make it a voluntary payment. 

Motion for judgment. 

Charles Hunsickerj for plaintifT. 

W. S. Jennings and Henry Freedley^ 
for defendant. 

December 8, 1894. Opinion by Weand, 

It cannot be denied that the defendant 
issoed execution for and received a greater 
amount of money than by law she was en- 
titled to. The judgment was not reversed, 
and, therefore, it is not a case covered by 
the act of 1705, Sec. 9, 1 Sm., 61, which 
provides for restitution. 

Restitution is not of mere right : Harper 
V9, Commissions, 12 Pa., 251. Where the 
Supreme Court reverses a judgment and 
directs restitution, the order itself is strictly 
an execution. An action of assumpsit in 
such case could not be sustained ; but where 
there is a reversal of the judgment without 
an order of restitution, the money obtained 
by the sale may be recovered back by tn- 
debttatus assumpsit: Duncan vs. Kirk- 
Patrick et a?., 13 S. & R., 292. The case 
cited is analogous to the 6ne before us. 
•Suit bad been brought, judgment recov- 
ered, execution issued, and a sale of the 
land. The plaintiff in the execution re- 
ceived the amount of his judgment from 
the sheriflT. The judgment was afterward 
reversed and the execution set aside, and 
an order of restitution made. Here the 
judgment justified the sale, for there was 
at least part of it due ; but as the plaintiff 
in the judgment issued execution for and 
received more than was justly due her, she 
lias received money from the present 
plaintiff which she ought to refund. 

In Bniere vs. Britton, 20 N. J. L., 
268, it was held that " a writ of restitution 
to recover back money is awarded only 
after a reversal for error of the judgment 
and proceedings, by virtue of which the 



money has been raised and paid.*' We 
think, therefore, that plaintiff has adopted 
the i^roper proceeding, and that judgment 
must be entered in her favor. It was not 
a case of voluntary payment, for she was 
forced to buy to protect her rights. 

And now, December 3, 1894, rule for 
judgment made absolute. 



Mary A. O'Doimell and Biohard W. O'Don- 
nail, her hnsbftBd. in right of aaid Mary A. 
O'Donnell vs. Olinton Korer, EUieriif. 

When a sheriff has been duly notified not to 
pay out the proceeds of an execution, be can 
either retain the money until sued, and then ask 
the parties to interplead, or upon proper petition 
be can pay the money into court. 

The sheriff upon being notified verbally not 
to pay over the fund, applied to pay it into 
court. Upon this being refused he notified the 
claimant, defendant in execution, to make a 
similar aplication, which was not done. The 
sheriff then under threat of suit paid over the 
proceeds to the execution creditor, there being 
no other liens. It subsequently appeared that 
the judgment was for more than was due, and 
the defendant then sued the sheriff for the dif- 
ference. Eeld, that an affidavit of defense set- 
ting forth the above facts was sufficient to pre- 
vent judgment. 

Motion for judgment. 

Charles Hun sicker^ for plaintiff. 

Wm. F. Dannehower, for defendant. 

December 8, 1 894. Opinion by Wb and, 
J . 

The defendant as sheriff had an execu- 
tion placed in his hands commanding him 
to sell plaintiff's land. Plaintiff applied to 
this court to open the judgment on which 
execution had been issued, and the motion 
was overruled. Plaintiff entered an appeal 
to the Supreme Court, without entering 
security. This appeal was not a super- 
sedeas, and the sheriff accordingly pro- 
ceeded to sell as directed. Pending the 
appeal he paid plaintiff in the execution the 
amount of her judgment under threat of 
suit. Defendant in the execution (plain- 
tiff here) notified the sheriff verbally not 
to pay over the whole amount of judgment, 
as it was disputed as to amount. Before 
making payment the sheriff had applied 
for leave to pay money into Court, which 
application was refused, as no facts were 
set forth which we thought gave us juris- 
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diction. The shcrifT also called upon the 
counsel for defendant in the execution to 
rule the money into court ; but, as he did 
not do so, he made payment as stated. 
The order of this court refusing to open 
the judgment was reversed, and on a trial 
plaintiffs in the judgment recovered a less 
sum than they had received from the 
sheriff, and less than the judgment as orig- 
inally entered called for. It is to re- 
cover this difference that this suit is 
brought. We think that under the affi- 
davits of defense plaintiff is not now en- 
titled to judgment. The sheriff might 
have retained the money, it is true ; but 
he did the proper thing in asking to pay it 
into court and calling upon Mrs. O'Donnell 
to make a similar application. There was 
no prior lien, and he could not be stayed 
by a simple direction from the defendant 
not to pay out. Mrs. O'Donnell could 
have impounded the money if she so 
desired ; and if she knew that the sheriff's 
application had been refused, it was her 
duty to apply to the court for an auditor 
or to pay the money into court to abide 
her appeal. 

The sheriff practically did what was 
stated to be good practice in Marble Co. 
v$. Burke, 5 W.N. C, 124. 

The difficulty in this case is from the 
manner of giving notice to the sheriff. It 
should have been in writing stating the 
reasons, so that the officer could have em- 
bodied them in his petition. We would 
then have been informed whether there 
was any good ground for impounding the 
fund. 

And now, December 3, 1894, the motion 
for judgment is overruled. — Montgomery 
County Law Reporter, 

Probably the first decision of the kind 
is that of the Nebraska Supreme Court, in 
State r«. Buswell, 24 L. R. A., 68, which 
holds that a person who makes a practice 
of attempting to cure the ailments of others, 
for a compensation, cannot be exempted 
from the law requiring a license in order 
to be allowed to practice medicine, although 



he claims to cure by means of ChristiaD 
Science, and to do so as an act of worship 
or a matter of conscience. The Court said^ 
that as the defendant relied upon the 
teachings of the Bible for his authority as 
a Christian Scientist, it would not be amiss 
to refer to it for instances applicable to his 
case, and thereupon quoted at length the 
account of Simon the sorcerer (whose 
name and offense live in the word "Si- 
mony"), and to whom Peter said, "Thy 
money perish with thee, because thou hast 
thought that the gift of God may be par- 
chased with money," and also the account 
of the healing of Maaman of leprosy, " hy 
compliance with a very simple, hydropathic 
course of treatment," prescribed by the 
prophet Elisha, and the transfer of his 
leprosy to the prophet's servant, Gehazi, 
who secretly took pay from the Assyrian. 
These seem to make out pretty clearly, 
that the case of the Christian Scientist 
stands worse under the divine law than 
under the statutes of Nebraska. 



Prepaid stock is held lawful for a sav- 
ings and loan society, under the New York 
Act of 1892, chapter 689, by the case of 
People ex reL Fairchild V8. Preston, 24 L. 
R. A., 57, which also holds that income 
stock may be issued on which 60 per cent* 
shall be paid in advance, with cash divi- 
dends limited to 8 per cent. 



" What time of night was it when you 
saw the prisoner in your room?" asked 
the defendant's attorney. 

" About three o'clock." 

" Was there any light in the room at 
the time." 

" No, sir. It was quite dark." 

** Could you see your husband at your 
side?" 

" No, sir." 

*' Then, Madam," said the attorney 
triumphantly, "please explain how you 
could see the prisoner, and could not see 
your husband ? " 

" My husband was at the club." 



A Chicago grand jury has decided that 
a man's shoes are deadly weapons. But 
then that was in Chicago. 
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Tlie Oonnty of Lancaster vs. The Oity of 
Lancaster (No. 3). 

Opening of streets in Lancas*ter City — 
Damages for land taken — Recovery by 
County of balances against the City — 
Irregularities in proceedings — Consent 
of City and oivners to opening — Notice 
— Evidence of — Estoppel — Local and 
and general statutes — Construction of 
— Application of, to Lancaster City — 
Acts of April 'is, 185 If, P. L., 352; 
January 31, 1857, P. />., 19; April 
18, 1873, P. L., 811; May 23, 187 i, 
P. L.,230; June 18, 1881, P. L., 
68; May 16, 1891, P. L., 76 ; and 
June 12, 1893, P, L., ^60. 

The County of Lancaster can recover f'ora 
the City of Lancaster the amounts paid by the 
County, under the Act of 1854, for damages for 
opening streets in excess of the amount paid by 
the City for roads and bridges in the County, 
although some of the streets were opened by 
order of Court without notice to, or consent of, 
the City or the property ownei-s, and some were 
opened under the general road law and the 
record of the proceedings in Quarter Sessions 
had never been certified tb the City as required 
by the Act of 1857. 

Where the city took part in the proceedings to 
open streets without making objection to irreg- 
ularities, it is estopped from alleging such irreg- 
ularities as a defence in a suit against it by the 
County to recover sums paid out by the County 
for street damages in said proceedings, under 
the Act of 1854. 

The averment, printed in the form used by 
the street viewers, that due and legal notice of 
the proceedings was given to the City author- 
ities, will be taken as conclusive in the absence 
of other evidence. 

The Act of June 18, 1881, does not apply to 
Lancaster City, which is governed by previous 
local statutes and never accepted the provisions 
of the Act of May 23, 1874, of which the Act of 
1881 is a supplement. 

The Act of January 31, 1857, is in force in 
Lancaster City only with reference to the open- 
ing of streets not on the city plan. 

it seems. That the Acts of May 16, 1891, and 
Jane 12, 1893, are but amendments of the Act 
of May 23, 1874, and do not repeal the local acts 



governing the opening of streets in Lancaster 
City. 

August Term, 1891, No. 151. 

October Term, 1894, No. 29. 

Rules for judgment non obtante vere* 
dicta. 

Brown ^ Hensel, Edwin M. Gilbert, 
W, T, Brown and John E. Snyder, City 
Solicitor, for defendant and rule. 

W. F. Beyer, A. F. Hostetter and 
George A, Lane, County Solicitor, contra. 

The recital in a sheriff's deed that the 
sale was made after he had " given due 
and legal notice of the time and place of 
sale and after adjournment," is proof of 
these facts, being a declaration made by 
him in the discharge of his oflBcial duty. 

Kelly vs. Creen, 53 Pa. State, 802. 

A report that the viewers met " pur- 
suant to legal notice," is sufficient in the 
absence of any allegation to the contrary. 

Road in Springfield Twp., 91 Pa. State, 
260. 

The law requires the viewers to be 
sworn just as positively as it does notice. 

But where the report states that the jury 
were severally sworn or affirmed in pur- 
suance of the order, it will be presumed 
that the oath was administered to them in 
proper form. 

Road in East Donegal, 90 Pa., 190. 

Nicetown Lane, 11 Phila., 377. 

Road in Chester County, 2 Chester Co., 
438. 

A statement that the viewers were sworn 
according to law is prima facie sufficient. 

Wajne Twp. road, 33 Leg. Int., 322. 

The case of road in Palmer Twp., 11 
W. N. C, 429, only decides that general 
statement of notice creates no inference as 
to persons not named in the report. 
(There the company was not at all named 
in the Report.) 

Objection that a viewer was not a free- 
holder. Good if in time — comes too late. 
Confirmation of report must be regarded as 
conclusivement of the assessment. 

Pittsburgh vs. Cluley,74 Pa., 264-5. 

If it appears that a County Commis- 
sioner attended the view, it is sufficient 
evidence of notice to the Commissioners. 

Schuylkill Falls Road, 2 Binn., 250. 
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Defect in notice of view is cured by 
deletidant's appearance at view. 

K«)<1o:ers r<c. Borough, 2 Co. C, 518. 

1. The City of Lancaster and not the 
County of Lancaster has taken the land. 

Act of 1&73. 

The getieral plan was adopted on peti- 
tio!i of the City, and when it was adopted 
all lie. land lor streets and alleys covered 
by ir wns taken. 

The Supnrae Court has decided that 
the City is the taker. 

J jK-hler's Appeal, 9 Norris, 209. 

J aiiioreux vs. County, 116 Pa. 197. 

And if it were not for the Act of 1854, 
the City would, under the Constitution of 
1873, he liable to pay. 

I'aikesburg Bor. Streets, 124 Pa., 511. 

ConstitutioTi Article 16, § 8. 

As to the second reserved point, we an- 
swer that there are no facts in this case to 
which this point applies, inasmuch as the 
municipal authorities of the city had notice 
of the opening of all the streets for which 
damages are claimed. 

The rules of Court require fifteen days 
notice to be given and each order to viewers 
contains a direction to see that this has 
been done. In the absence of proof to the 
contrary, the presumption of law, therefore, 
would be that the viewers had done their 
duty. 

But every report here in controversy 
contains the affirmative certificate of the 
viewers that due proof of notice to the 
Mayor and City Solicitor had been ex- 
hibited before them. 

In addition many of the reports in evi- 
dence still have attached to them the ac- 
ceptance of notice by the City, or the formal 
proofs of service of notice upon its officers. 

As to the third reserved point, we sub- 
mit that the question here raised is no 
longer open and should be considered at 
rest, having beeen settled in County vs. 
City of Lancaster, 160 Pa., 411, or 11 
Law Review, 158. 

Quarter Session has jurisdiction with 
consent of council. Consent is sufficiently 
manifested after confirmation by fixing 
grade and opening street. 

Moore St., 8 Montgomery, 15, See 
Digest, page 3904. 



May be two or more ways of opening a 
street in same borough. 

Hanover Bor., 150 Pa., 202. 

Hand r«. Billows, 148 Pa., 456. 

No part of Act of May :i3, 1874, P. L., 
^30, and its supplements are in force in 
cities that have not accepted it. 

Henry Street, 123 Pa., 354. 

This decision was followed by our own 
Court, and the supplement of June 8, 1881, 
page 68, decided not in force in Lancaster 
city, on the ground that the city had never 
adopted it. 

Marion Street. 11 Law Review, 260. 

Schroeder & Long's Appeal, 11 Law 
Review, 31>0. 

Lancaster city has never signified its 
acceptance of the Act of 1874, and, there- 
fore, neither its l&th section nor the Act 
of 1881, P. L., page 60, upon which the 
counsel for the city rely, apply to the 
damages here in controversy. 

Even if the Act of 1881 were in force 
in Lancaster city, the proceedings by 
which the present damages were assessed 
would be in substantial compliance with 
that act, since the acts under which they 
were conducted vest full power in the 
municipal antihorities, as do the Acts of 
1874 and 1881. 

We also submit further that even 
though the Acts of 1874 and 1881 had 
been accepted, this would not effect the 
present suit, for the reason that they 
specially provide that " streets commenced 
under any special authority shall be cona- 
pleted, unless otherwise decided by coun- 
cils." 

When the general plan provided for in 
the Act of 1873 was adopted by the Court 
(which was prior to 1881), the streets 
contained on it were, by the very language 
of that Act, " to be deemed, adjudged and 
taken to be public highwavs." (In Sec. 
1 of Act of 1873.) 

They were, therefore, then commenced. 
And there is no evidence that the Coun- 
cil of Lancaster City ever decided other- 
wise than that they should be completed 
under the authority of the special statutes. 

The Act of 1891, P. L.. 75, amended 
by Act of 1893, P. L., 459, contains no 
repealing clause and does not repeal the 
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local laws in force in Lancaster City by 
implication. There is no necessary re- 
pugnance between it and our local laws. 
. Hand vs. Fellows, 148 Pa. St., 451. 

Hanover Borough's Appeal, 160 Pa. 
St., 204. [9 Law Rbvibw, 319]. 

Molioy V8. Reinhard, 115 Pa., 81. 

Brown vs. Commissioners, 21 Pa., 37. 

See Lancaster County V8, Frey, 128 
Pa.. 593. 

Grant Street, 121 Pa., 596. 

January 19, 1895. Opinion by Bru- 
BAKER, J. 

By mutual agreement of the parties, 
both of these cases were taken up and 
tried together. The evidence being almost 
exclusively matter of record and uncon- 
tradicted, by request of counsel the ver- 
dicts were directed in favor of the plain- 
tiff on the following points of law reserved 
by the Court, with privilege to enter judg- 
ments von obstante veredicto in favor of 
the defendant, on rules to show cause, re- 
turnable at the December Argument Court, 
at which time the matter was fully heard : 

1. Is the plaintiff, under th^ evidence, 
emitled to recover any amount whatever ? 

2. Is the County entitled to recover the 
amount paid for the City as damages for 
its streets and roads opened without notice 
to or consent of the municipal authorities 
of the City of Lancaster ? 

3. Is the County entitled to recover the 
amounts paid as damages for streets and 
and roads opened without the consent of 
the City of Lancaster, notice of the times 
fixed for the assessment of damages hav- 
ing been given to the City of Lancaster ? 

4. Is the County entitled to recover the 
amount paid for damages for the City 
streets on its general plan, and streets or 
roads of th«* City opened under the general 
road law, where the record of the pro- 
ceedings in the Court of Quarter Sessions 
has never been ce.nified to the City of 
Lancaster ? 

From the record evidence we elicit the 
following facts in the case to August Term, 
1891, No. 151: 

All the streets mentioned in plaintiff's 
statement, except Grant and Pearl Streets, 
were on the City plan provided for in Act 



of April 18, 1873, and were opened as 
part of said plan. 

In all the reports of viewers on all the 
above streets, the viewers, as part of their 
official report, certify : " Due and legal 
proof having been given and exhibited to 
us of notice to the County Commissioners 
of said County, to the Mayor and Solicitor 
of the City of Lancaster, and to the sev- 
eral and respective land owners through 
whose property the said street, avenue or 
highway passes, a copy of which notice is 
hereto annexed, of the time and place of 
meeting of the viewers." 

That said reports on file in First, Broad, 
Buttonwood, Dauphin, Green, Strawberry, 
Vine, Union and Third street?, have at- 
tached to them copies of the original notice 
with acceptance or proof of service on the 
City of Lancaster in all the above named 
streets, and that damages were assessed in 
them to the amount of $15,167.80. 

Filbert Street. — Viewers certified 
notice to City as in paragraph 2, but no 
such notice is now annexed. Leaves of 
report are worn in places and patched. 

August 22, 1883, Report of viewers 
assessing damages filed, and confirmed nisi. 

September h, 1883. Exceptions filed 
by J. H. B. Wagner, Esq., attorney for 
John Ilaberbush. 

November 17, 1883. Report recom- 
mitted to same viewers. Opinion by Liv- 
ingston, P. J. 

December 22, 1883. Affidavit filed of J. 
H. B.Wagner, Esq., of notice given to Mayor 
and City Solicitor of view on recommittal. 

Second re-committal. Affidavit of Edw. 
R. lleitshu, of service of notice on Mayor 
and City Solicitor. 

On these two re-committals damages 
wers assessed, viz.: St. Joseph's cemetery, 
S700; Michael Busel, $30; L. Bender, 
$20 ; Wm. Fritsch, $15 ; Leo Myers, $15 ; 
Chas. Ueraan, $45 ; Constantine Barnhart, 
$200 ; Constantine Barnholt, formerly 
Jacob Shaeffer, $500 ; Henrietta Kieffer, 
(verdict) $155. Total, $1,680. 
Damages assessed previous to 

these recommittals .... $5,244.00 
On recommittals 1,680.00 



Total on Filbert street . . $6,924.00 
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September 21, 1883. Record trans- 
mitted to Court of Common Tleas, appeals 
having been previously taken by six per- 
sons, to whom damages against City were 
assessed. Issues were framed. 

John G. Meyer r«. Lancaster City and 
County, April Term, 1885, No. 28. 

C. Hershinger vs, Lancaster City and 
County, March Term, 1885, No. 57. 

Rosa Suter vs. J-ancapter City and 
County, June Term, 1885, No. 51. 

Caroline Snyder vs. Lancaster City and 
County, AprilTerm, 1885, No. W^. 

Henrietta Kiefter vs, Lancaster City and 
County, June Term, 1887, No. 01. 

Mayors Morton, Edgerly and Clark re- 
spectively certify that City paid damages, 
and their united certificates cover all dam- 
ages against the City on this street. 

CoNESTO(}A Street. — Viewers certified 
notice to City as in paragraph 2, but no 
such notice is now annexed. Damages 
were assessed against both City and 
County. Certificate of Robert Clark, 
Mayor, is on file, certifying that damages 
assessed against the City have been paid. 

Grant Street. — This street was laid 
out under the general road law, January 
6, 1880. Resolution of Select and Com- 
mon Councils of the City of Lancaster 
adopted, requesting Court of Quarter Ses- 
sions of Lancaster County to appoint 
viewers to view and lay out the same. 
This resolution was certified by the Clerks 
of Select and Common Councils and at- 
tached to and filed with the original 
petition asking for viewers. 

April 19, 1886. Report of viewers 
confirmed nisi. 

May 11, 1886. Lancaster City appeals. 
May 8, Lancaster County appeals. 

May 20, 1880. Record transmitted to 
Court of Common Pleas. 

August 22, 1887. Certiorari from Su- 
preme Court filed. [See 5 Law Review, 
376]. 

Viewers in their report say, "they all 
met at the time and place specified in a 
copy of a notice hereunto attached and 
made a part of this report. Notices are 
still attached to the report, and are en- 
dorsed with an exceptance of notice by D. 
P. Rosenmiller and Wm. A. Morton, 



Mayors, and J. W. Johnson and H. Car- 
penter, solicitors. 

Pearl Street. — Councils passed reso- 
lution for opening, and it was certified,, 
attached to and filed with original petition 
presented to Court. 

August 28, 1887. City appealed by 
W. A. Morton, Mayor. 

June 2*^, 1890. Mayor certified dam- 
ages paid. 

October 15, 1890. Street Committee 
certified street opened. 

This street was opened under the gen- 
eral road law. 

The following facts are elicited from the 
record evidence in the case to October 
Term, 1894, No. 29. 

All the streets mentioned in plaintiff's 
statement were on the city plan provided 
for in Act of April l87o, and were 
opened as part of said plan. 

In all the reports of viewers on all the 
above streets, the viewers, as part of their 
official report, certify: *'Due and legal 
proof having been given and exhibited to 
us of notice to the County Commissioners 
of said county, to the Mayor and Solicitor 
of the City of Lancaster, and to the sev- 
eral and respective land owners through 
whose properly the said street, avenue or 
highway passes, a copy of which notice is 
hereto annexed of the time and place of 
meeting of the viewers." 

Said reports on file in Strawberry, 
Broad, North Queen, Clay, Walnut, alley 
between Columbia avenue and First street, 
Prospect, Crystal, Second, Elm and South 
Prince streets, have attached to them 
copies of the original notice with acceptance 
or proofs of service on the City of Lancas- 
ter in all the above-named streets, and 
that damages were assessed in them to the 
amount of $12,280.50. 

South Ddke Street. — A similar accep- 
tance of notice by Mayor and City Solici- 
tor, is attached to report. 

July 7, 1893. Resolution of Select and 
Common Council filed, asking the Court 
to open the street. 

Total damages paid by county, $2,- 
661.50. [See 11 Law Review, 58]. 

Grant Street. Opened under general 
road laws. For facts see summary of evi- 
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dence, August Term, 1891, No. 151. In 
this, the third suit, claim is made f^r in- 
terest paid on the verdict mentioned in 
second suit. 

May 20, 1886. Record transmitted to 
Common Pleas and issue framed. 

Samuel Demuth vs. The City and County 
of Lancaster, August Term, 1887, No. 19. 
City Solicitor appeared. 

September 18, 1890. Court ordered 
land damages paid forthwith, and granted 
rule as to payment of interest. 

April 18, 1891. Opinion of Court filed 
ordering county to pay interest on verdict 
from April 2, 1890, viz.: $890.47. 

North Duke Street. — No notice is 
now attached to report of viewers, and no 
damages were assessed against the City. 

April 23, 1887. Petition to open street 
filed. W. A. Morton, who was at that 
time Mayor, signed the petition. 

July 10, 1891. City of Lancaster paid 
costs of proceedings. 

July 10, 1891. Order to open issued 
to City. 

High Street. — No notice is now at- 
tached to report of viewers. 

June 28, 1884. D. P. Rosenmiller, 
Mayor, certifies City has paid damages. 

May 17, 1892. Robert Clark, Mayor, 
certifies City has paid damages. 

North Marshall Street. — No notice 
is now attached to report of viewers. 
Mayor certifies damages paid by City. 

Ross Street. — Report is worn and 
leaves separated. No notice is now attached. 

April 16, 1888. Report of viewers 
confirmed nisi. 

May 9, 1888. Before confirmation ex- 
ceptioDs filed to report of viewers on be- 
half of City by W. T. Brown, Esq., City 
Solicitor. 

May 7, 1888. City appealed. 

June 6, 1893. Mayor certifies damages 
paid by City. 

South Mary Street. — Only two prop- 
erty owners. $250 assessed against City. 

Angost 21, 1893. Mayor certifies City 
has paid damages. 

August 21, 1893. Order to Street 
Commissioner issued. 

West Orange Street. — Papers loose, 
«nd no notice now attached to report. 



April 23, 1890. Report presented and 
confirmed nisi, 

April 25, 1890. Before confirmation 
Lancaster City appealed, and issues framed 
and contested by City, viz.: J. Frank 
Remly vs. City and County, December 
Term, 1890, No. 25. 

A. G. Brosey, December Term, 1890,. 
No. 24. Gilbert and Carpenter, Solicitors 
for City, appeared in both cases. 

Beaver Street. — No notice now at- 
tached to report. 

June 6, 1893. Mayor certifies damages 
paid by Lancaster City. 

November 22, 1893. Order to open 
issued. 

Vine Street. — (Docket, page 283.) 
City had notice as to $150 assessed to 
Fanny Ilitzelberger. 

West \'ine Street. — (Dorwart ta 
Laurel, Docket, page 311.) Papers loose. 
No notice to City attached. 

August 21, 1893. Mayor certifies 
damages paid by Lancaster City. 

August 21, 1893. Warrant to open 
issued. 

A number of statutes are presented ta 
us for our consideration in reference to the 
questions raised in these cases. 

Our local Act of April 13, 1854, P. L.^ 
352, relative to the opening of streets in 
the City of Lancaster, has already been 
ruled upon by our Supreme Court in the 
re-opening of First Street, in the case of 
the County of Lancaster vs. Frey, 12& 
Penn., 593 (decided October 7th, 1889). 
It was held in that case, that the word^ 
" County,'' the 118th word in the third 
section of said act, is a mere clerical error 
in the transcribing of the Act; that the 
damages should be paid out of the treasury 
of the County, and be reimbursable out of 
the County Treasury, etc., is a manifest 
misuse of words ; that the word " County '^ 
was mistakenly written for "City." Jus- 
tice Clark concludes by saying, that '• the 
proceedings were under the general road 
laws of the Commonwealth, and the dam- 
ages, with the exception stated in the pro- 
viso, were, upon confirmation, to be paid 
out of the county treasury. Hence, it 
was provided that the County Commission- 
ers should open an account witti the City 

Digitized by VjOOQIC 



86 



LANCASTER LAW REVIEW. 



of Lancaster, showing the amount con- 
tributed b^ the City to the County Treas- 
urer towards opening roads, etc., on the 
one side, and the amount withdrawn from 
the County Treasury for opening streets, 
etc., in the City, on the other sicie; and 
whilst the balance on that account was 
against the City, the damages incurred in 
the opening of streets in the City should 
be payable out of the treasury of the City, 
payable to the County, of course, who is 
primarily liable to the property holder. 
Thus the true condition of the account is 
made a matter between the parties inter- 
ested in it." 

In the same opinion Justice Clark says 
(on page 597): .''It. is conceded that, by 
force of the second section of the Act of 
1854, all sums awarded for damages for 
the opening of streets in the City of Lan- 
Piaster are to be paid out of the County 
Treasury', with the exception of such dam- 
ages as may accrue from the removal of or 
injury to any house, out house, stable or 
other building, which are to be separately 
assessed and paid out of the City Treasury. 
The second section, as thus construed, is a 
complete adjustment of the rule of respon- 
sibility attaching to the City and the 
County for the opening of streets within 
the city," etc. 

It was admitted at the argument that the 
City of Lancaster never changed its or- 
dinances as to the laying out and opening 
of its streets since the Act of 1873. It is 
now, for the first time, contended on the 
part of the city, that the Act of 1881, 
passed on the 18th of June (P. L , 68), 
which is an amendment of tlie 18th section 
of the Act of May 2:3d, 1874 (P. L., 280), 
applies to all cities governed by local 
statutes; that the City of Lancaster came 
under the first thirteen sections of the lat- 
ter act, although a city of the third class. 
It is also conceded that tlie City of Lan- 
caster is tlie only city in the State that 
has not expressly accepted the provisions 
of the Act of 1874 governing cities of the 
third class. The thirteenth section of the 
Act of 1874, as amended by the Act of 
1881 (P. L., G8), it will 'be observed 
makes but little change. The latter act is 
in the identical language of the former. 



with the addition of the word "narrowing" 
in the fourth line, and the words, " any 
private or special statute to the contrary 
notwithstanding," in the eighth and ninth 
lines of the Act of 1881. 

Under the Act of 1874 (P. L., 230), 
unde. the head of " Cities of the thini 
class," the said cities are authorized and 
empowered to enact ordinances for the fol- 
lowing purposes, among others: Section 
20, clause 88: To open, widen or other- 
wise improve or vacate any street, avenue, 
alley or lane within the limits of the city, 
and also to create, open and improve any 
new street, avenue, alley or lane. 

Clause 39. To create, open, widen or 
extend any street, avenue, lane or alley, or 
annul, vacate or discontinue the same when- 
ever deemed expedient for the public good. 

Sections 53, 54 and 55 of the same act 
provide for the taking of land and assess- 
ment of damages, etc. 

Section 56 provides as follows : " Any 
city of the third class accepting the pro- 
visions of this act, that shall have already 
adopted a topographical survey under the 
authority of existing laws, shall have the 
right to preserve and continue the same 
with like effect as though they had not ac- 
cepted the provisions hereof." 

It is contended on the part of the City 
that the thirteenth section of the Act of 
1874, as amended by the Act of 1881, is 
in conflict with our local laws, that it is a 
general Act and is applicable to all the 
cities of the State. In re Henry street, 
Allegheny City, 123 Penn.,355 (January 
7, 18b9), Justice Clark, in his opinion in- 
terpreting this Act of 1874, says : *' With- 
out entering into any discussion of the 
purpose of this provision of the Act of " 
May 23, 1874, it is a sufficient answer to 
this contention that the City of Allegheny 
has not accepted or beeome subject to the 
Act of 1874, nor to the Act of April 11, 
1876, P. L., 21, which is a supplement, 
thereto. It is true that certain sections of ( 
this Act of 1874 might appear to apply' to i 
all cities whether its provisions have been 
formally accepted or not, but a careful 
reading of the statute shows that these sec- 
tions are applicable only to all cities of 
whatever class, which by the terms of the 

Digitized by VjOOQIC 



LANCASTER LAW REVIEW. 



87 



Act, or by their acceptance, have become 
subject to its provision." 

It will be observed, therefore, that this 
decision settles the question as to both 
Acts, the question of contention between 
the parties in these suits, that the City of 
Lancaster is not subject to either act. 

It is not necessary for us to determine 
what effect the Act oflSOl, P. L., 76, to- 
gether with the Act of 1893, P. L., 460, 
which Is simply an enlargement of the 
powers of the Act of 1891, has upon our 
local statutes, because the land was taken 
by the City in these cases before the pas- 
sage of the Act. When these Acts come 
before the Supreme Court for interpreta- 
tion, we believe they will be construed as 
aa amendment of the Act of 1874, in ref- 
erence to the classification of cities, and 
not as a repeal of our local statutes. 

The Court has already said, in Hanover 
Borough's Appeal, 150 Penn, 204, " the 
Act of May 16th, 1891, P. L., 75, in re- 
ktion to laying out, openinor, etc., streets, 
etc., in the several municipalities of the 
commonwealth, is an affirmative act, con- 
ferring additional and cumulative powers 
on municipalities of all grades, hut repeal- 
ing no prior statute expressly, nor any 
portion thereof by implication, unless the 
sjstem provided by it is so inconsistent 
with that previously existing as to make it 
impracticable for them to stand together. 
* ♦ * It was to fill these gaps, to supply 
the ra»u9 omis^i^ and to supplement powers 
doubtful or defective, that the Act of 1891 
was passed. It took away no power in 
any municipality that existed before, nor 
interfered with any mode of its exercise, 
except as already said, where there is an 
irreconcilable repugnancy." 

The Act of 1857, P. L., 9, in reference 
to the mode of opening streets in the City 
of Lancaster, is still in force as to roads 
and streets laid out under the geneml road 
law, which says: '*It shall be the duty of 
the clerk of said Court to certify, under 
hid official seal, the fact of such confirma- 
tion with the width decreed in the prem- 
ises, to the Select and Common Councils 
of said City. * * * And whenever after- 
wanls the said Councils shall deem expe- 
dient, it shall be lawful for them, by joint 



resolution, to direct the Street Commis- 
sioner to open the premises described in 
such certificate, in the same manner and 
form as in similar cases he was heretofore 
required to do by the said Court, and 
according to the width which the said Court 
may decree." 

We now come to the application of the 
law, as above given, to the matters in 
hand. The general plan of the .laying out 
of streets in the City of Lancaster, in ac- 
cordance with the Act of April 8, 1873, 
was adopted on the petition of the City 
during the years 1875, 1»76 and 1877. 
All of the streets covered by the plaintiff's 
statements in these suits were on the City 
plan, with the exception of Grant and 
Pearl streets, which were laid out by pro- 
ceedings under the general road law. 
Section 1, of the Act of 1873, provides 
that the streets on the plan shall be 
deemed, adjudged and taken to be public 
highways. The property of the land- 
owners in all these streets was taken by 
the City, the damages were paid by the 
County for the City, and the streets were 
ordered to be opened by the Court, and no 
objection or complaint was made by the 
City authorities until these suits were in- 
stituted. 

It was argued on the part of the City 
that the City is not liable in these cases, 
because : 

1st. Some of these streets were opened 
by order of Court without notice of the 
view and without notice of the actual 
opening of the streets or cons»!nt of the 
owners. 

2nd. Others of the streets, of which the 
City had notice of the view and assessment . 
of damages, were opened by the Court 
without notice to or consent of the City 
authorities. 

3rd. Because the records of the pro- 
ceedings had not been certified to the City 
by the Clerk of the Court of Quarter Ses- 
sions, and therefore, the proceedings were 
not complete under the statutes. 

We are obliged to rely entirely upon the 
record evidence with reference to notice 
and consent. These records show that the 
reports of the viewers in the assessment of 
damages as to the streets on the general 
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plan of the City, certify that due and legal 
notice was given to the County Commis- 
sioners, Mayor and City Solicitor of the 
City of Lancaster, etc. This, it is true, 
is a part of the printed form furnished by 
the Clerk of Quarter Sessions, ye^ we are 
unable to see that any less weight should 
be given to it than if it had been written 
in the body of the reports by the respec- 
tive viewers. We must regard it as pinma 
facie evidence of notice. There was no 
evidence submitted on the part of the City 
to contradict it. We must, therefore, 
regard it in itself as conclusive on the 
question. It will be noticed by the abstract 
given in the first part of this opinion that 
the record evidence is corroborative of the 
evidence of notice in the reports. In some 
of these cases we have the affidavits of 
notice to the Mayor and City Solicitor ; in 
others, acceptances by the Mayor of proof 
of service on the City attached to the 
reports of the viewers ; in others the pro- 
ceedings were commenced by the City ; in 
many of them the City took out the 
appeals from the reports of the viewers as 
to the assessments of damages, and in 
nearly all the streets the Mayor of the 
City certifies that the damages were paid 
by the City for the buildings taken. What 
stronger evidence of consent as well as 
notice could there be, of knowledge of the 
proceedings than this ? 

Is the fact that tha records of the Court 
of Quarter Sessions were not certified to 
the City Councils, as provided by the Act 
of 1857, P. L., 9, fatal to a recovery in 
these cases? We have held that this act 
is still in force as to the opening of streets 
. laid out and taken under the general road 
law. It can not in any manner affect the 
streets laid out on the general plan 
adopted by the city under the Act of 1873, 
because provision is therein made for that 
purpose. Until within the past year, 
when the matter was brought to our notice, 
by special request of the City authorities, 
through the City Solicitor, the Court of 
Quarter Sessions, upon petition of parties 
interested, issued its order to the Street 
Commissioner of the City to open these 
streets. Since then we have required the 
petition of Councils to move us in ordering 



open any of the City streets. This irregu. 
larity or failure of the clerk to certify the 
record to the City Councils can only affect 
Grant and Pearl streets, as they are the 
only streets in question that were opened 
under the general road law. In the 
former case, it will be observed from 
the abstract of the evidence, that the 
proceedings to view and lay out 
were commenced in part by resolution 
of Councils of the City of Lancaster, which 
was attached to and filed with the original 
petition for the view. The City as well as 
the County took out appeals to the Supreme 
Court ; and, therefore, the City was a 
party to the proceedings. The street waa 
opened by order of the Court of Quarter 
Sessions to tlie City Street Commissioner, 
and no objection as to the mode of pro- 
cedure was made by the City authorities. 
In the latter case the street was opened 
on a resolution of Councils, certified and 
attached to the petition filed and presented 
to the Court. It seems to us that the 
acts and conduct of the City authorities in 
this matter are sufficient to estop the City 
from taking advantage of any irregularity 
in these proceedings. Knowledge creates 
a duty to speak ; and when it exists, as in 
these proceedings to open the streets, it 
was the duty of the defendant to act 
promptly. We can see no merit in the 
technical defence made by the defendant 
in these cases. 

We are of the opinion that the City of 
Lancaster is indebted to the County of 
Lancaster in the two suits in the sums as 
found by the jury. 

Rules for judgment for defendant non 
obstante veredicto are therefore, dismissed, 
and we direct judgment to be entered in 
favor of the plaintiff and against the de- 
fendant for the sum of forty-five thousand 
eight hundred and thirty dollars apd eighty 
cents ($4n,830.80), in the case to August 
Term, 1891, No. 151, and for the sum of 
thirty thousand four hundred and sixteen 
dollars and sixty-four cents ($30,416.64) 
in the case to October Term, 1894, No 
29, with costs of suits. 
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ij^ommon JP^hs^^hw. 



C. p. OF LANCASTER COUNTY. 

In re Petition of S. Emma Patterson, et al. 

Mortgage — Satisfaction of — When will 
not be stricken off. 

A. and her husband, B.. gave a mortgage for 
$1,200 to C. and her hu>band, D., payable five 
years nfter the death of C. and D. ** share and 
share alike to the legal heirs'' of C. and I)., 
without intereHt until paid. C. died and D. 
took out letters of administration, and the name 
year released the mortgage individually, and as 
administrator. 

A petition was filed by the heirs of C. setting 
forth the above, t^nd asking that the satisfaction 
be stricken off, on the ground that D. had nn 
interest in the mortgage or authority to hatihfy 
it, and the amount was not yet due, and when 
due was payable to them. No depositious were 
taken. 

Held, that in the absence of more specific 
evidence of the tiansaction, there was nothing 
on which to base a judgment, and the satisfac- 
tion could not be stricken ofi*. 

Trust Book 15, page 288. 
Rule to strike oiF satisfaction of mort- 
gage. 

B. F. Davis^ for rule. 

C, Reese Eaby^ contra. 

The petition on which the above rule 
was obtained, and which was not sworn to, 
was as follows : 

•'The petition of S. Emma Patterson, 
Chas. lleilig, Anna R. Wiegand, S. P. 
Heilig, respectfully represents : That Sarah 
A. Ueilig and her husband, Simon P. 
Heilig, gave a mortgage to Elizabeth 
Ueili;; and her husband, Jacob R. lleilig, 
dated April 9, 1888, for the sum of twelve 
hundred dollars lawful money, etc., which 
mortgage is recorded in the Recorder's 
Office of said County, in mortgage book 
No. 49, page 288, and was recorded on 
* April 10, 1888: the condition or terms of 
8aid mortgage are as follow : ^ Said sum of 



twelve hundred dollars to be paid at the 
expiration of five years after the decease 
of the said Elizabeth Heilig and Jacob R. 
Heilig, payable share and share alike to 
the legal heirs of the said Elizabeth Heilig 
and Jacob R. Heilig. It is expressly un- 
derstood by and between the parties hereto 
that the said sum shall be without interest 
until paid.' 

That said Elizabeth Heilig is now dead, 
having died on or about April — , A. D. 
1892, and letters of administration were 
granted on her estate, to said Jacob R« 
Ueilig, her husband. 

That on , A. D. 1892, the 

said Jacob li. Heilig, both as an individual 
and administrator, released said mortgage 
in the Recorder's Office of said County, on 
the margin of the record thereof. 

Your petitioners ask that said release or 
satisfaction of said mortgage be stricken oflf 
for the following reasons : 

1. That the consideration of said mort- 
gage, viz.: $1,200 was not due or payable 
to him or to the estate of Elizabeth Heilig, 
but was payable share and share alike to 
the legal heirs of the said Elizabeth Heilig 
and Jacob R. Heilig, and said Jacob R. 
Heilig, having no interest in it personally, 
or as administrator, had no right or 
power to satisfy or release the same. 

2. The said money was not paid to the 
heirs of said Elizabeth and Jacob R. 
Heilig, they never having received the 
same, said heirs being their children, six 
in number, and grandchildren by a deceased 
child. Your petitioners being children 
and heirs designated or intended in said 
mortgage. 

3. The petitioners had no knowledge at 
the time that said mortgage was released, 
and never gave any permission or author- 
ity for the release thereof. 

And they will," etc. 

January 19, 1894. Opinion by Liv- 
ingston, P. J, 

In this case it appears from the record 
that Sarah A. Heilig, wife of S. P. Heilig, 
owed and was indebted to Elizabeth Heilig 
and her husband, Jacob R. Heilig, in the 
sum of $1,200, to secure the payment of 
which a mortgage was given by Sarah A. 
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Heilig and her husband, Simon P. Heilig, 
to Elizabeth Heilig and her husband, 
Jacob R. Heilig, dated April 9, 1888, and 
recorded in the Recorder's office at Lan- 
caster, in Mortgage Book No. 49, page 
283, in which, inter alia^ it is paid: 
"Whereas, said Sarah A. Heilig, wife of 
S. P. Heilig, owes and is indebted to the 
said Elizabeth Heilig and her husband, 
Jacob R. Heilig, in the sum of twelve hun- 
dred dollars, good and lawful money of the 
United States of America ($1,200), to be 
paid at the expiration of five years after 
the death of said Elizabeth Heilig and 
Jacob R. Heilig, payable share and share 
alike to the legal heirs of the said Eliza- 
beth Heilig and Jacob R. Heilig. . . . 
It is expressly understood by and be- 
tween the parties hereto, that the said sum 
shall be without interest until paid, . . . 
without fraud or further delay," etc., etc. 

Then follows a description, by metes and 
bounds, of the property mortgaged to pay 
said debt. ..." Together with all and 
singular." . . . " To have and to hold, to 
the party of the second part, their heirs 
and assigns forever." ..." Provided 
always, nevertheless, that if said Sarah A. 
Heilig and her husband, S. P. Heilig, or 
their heirs, executors, administrators or 
assigns, shall well and truly pay, or cause 
to be paid, unto the said party of the sec- 
ond part, their executors, administrators or 
assigns, said debt or sum of twelve hun- 
dred dollars, without fraud or further 
delay, on the day and time hereinbefore 
mentioned for the payment thereof, in like 
money, in the way and manner herein- 
before specified therefor, without fraud or 
further delay. . . . Then the mortgage 
to be void," etc., etc. 

By the petition we are told that Eliza- 
beth Heilig is now dead, having died in or 
about April — , A. D. 1892, and that let- 
ters of administration were granted on her 
estate to said Jacob R. Heilig, her hus- 
band. That on , A. D. 1892, 

the said Jacob R. Heilig, both as an indi- 
vidual and as administrator, released said 
mortgage in the Recorder's office on the 
margin of the record thereof. 

And on reference to the record we find 
on the margin, "This mortgage is paid and 



satisfied, and the premises bound thereby 
are hereby released. 

Witness my hand and seal, this ^Istday 
of May, A. D. 1892. 

Jacob R. Heilig [seal], 

Admr. c. t. a. of Elizabeth Heilig, deed. 

Jacob R. Heilig." 

On looking at the record to see the 
entry of satisfaction, we find reference to 
a transfer of an interest in said mortgage. 
" S. P. Heilig ( Mortgage Book 67, page 

to ^ 407.. 

B. F. Davis. ( Mortgage transfer. 

Thus, whereas, S. A. Heilig was a 
debtor to Elizabeth Heilig and J. 11. 
Heilig, and for said indebtedness sh^ ex- 
ecuted a mortgage of $1 200, in which her 
husband, Simon P. Heilig, joined ; being a 
married woman's mortgage, dated April 9, 
1888, in favor of said Elizabeth Heilig and 
her husband Jacob R. Hcilg, recorded, 
etc., to be paid at the expiration of five 
years after the decease of said Elizabeth 

Heilig and Jacob R. Heilig, etc 

Simon P. Heilig, son of Elizabeth Heilig 
and Jacob R. Heilig, for valuable consid- 
eration together with the sum of $1 to him 
in hand paid, assigned, transferred and set 
over unto B. F. Davis, Attorney-atLaw, 
his heirs and assigns, etc., all his right, 
title and interest, etc., into and out of said 

mortgage, etc., dated this day of 

August A. D., 1894, and recorded August 
14, 1894." 

If this was a disposition of property to 
take effect after the- grantor's death, testa- 
mentary, and therefore revocable, why 
have we nothing produced tending to show 
revocation prior to the death of Elizabeth 
Heilig, or by her last will ? She died in 
April, 1892, leaving a will. Did she dis- 
pose of this mortgage therein or thereby ? 
Who was her executor ? Why was it not 
paid to him ? Why were letters of 
admn. c. t. a. on her estate taken out by 
her husband, and this mortgage released 
within about a month after her decease ? 
If she died without revoking said disposi- 
tion by mortgage of this $1200 — had he 
any right to do so, as her Admr. c. t. a. or 
in his own right ? 

If it was not testamentary, but was an 
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instraroent promisiDg to pay $1200 five 
years after the death of Elizabeth Heilig, 
now deceased, and Jacob R. Heilig, to 
other parties, and not to Elizabeth and 
Jacob R. Heilig, and the time for its pay- 
ment has not even yet arrived, what 
right or authority had he as her admr. 
c.t.a., or otherwise, to collect, or receive 
the same and enter satisfaction therefor ? 

It is said that other rights have inter- 
vened. How — in what way ? Did Sarah 
A. Heilig borrow money from some one 
else to pay this noney, and when the 
mortgage was released give the party so 
loaning tho money another mortgage ? 
Other questions might be suggested, but 
it b unnecessary. We have simply noth- 
ing upon which we can base a judgment, 
given us. The petition is not even sworn 
to by any of the parties. 

The will of Elizabeth Heilig is not re- 
ferred to or produced. No testimony has 
been taken or produced. 

We therefore discharge the present rule. 

Rule discharged. 



C. P. OP LANCASTER COUNTY. 

Samuel M. Seldomridffe vs. Adam D. Swope, 
dafbndant, and Adam D. Swope, and M. 
B. Weidler, Ex'ors of Danl Swope, dec'd, 
Qamiahees. 

Judgment entered on warrant of attorney 
more than ten years old — Rule of court 
XV. ^ 1 J page SS — Motion to strike 
off judgment — Filing of petition and 
affidavit nunc pro tunc, 

A jodgmeDt and attachment thereon entered 
on a warrant of attorney more than ten years 
old, will not be stricken off on the ground that 
it was entered without a motion for leave with 
tffldavlt filed that the warrant was duly exe- 
oated, the bond nnpaid, and the maker living. 
as required by a rule of oonrt, the plaintiff 
being permitted to tile such affidavit and peti- 
tion nunc pro tunc, 

A. motion to set aside or strike off a judgment 
mugt be on the ground of irregularity appearing 
00 the face of the record. 

January Term, 1885, No. 1607. Judg- 
ment, $453.81. 

March Term, 1893, No. 3. Attachment, 
ad lev. deb. 

Rule to strike off judgment. 



Appel ^ Appelj for rule. 
A . ff. Fritchey^ contra. 

January 19, 1895. Opinion by Liv- 
ingston, P. J. 

On February 15, 1893, on motion of J. 
W. and W. N. Appel, attorneys for Adam 
D. Swope, defendant in the above judjijment 
and attachment, to set aside and strike off 
the same, for the reason that the above 
jud^^ment was entered irregularly, the war- 
rant upon which the judgment was entered 
being above ten years old, and there being 
no affidavit made in accordance with Rule 
of Court No. 15, the Court granted a rule 
to show cause why said judgment should 
not be stricken off; returnable first Mon- 
day in March, 1893. 

The judgment in this case was entered 
and filed on April 6, 1885, on a judgment 
note (with confession of judgment therein) 
dated March 30, 1875, for $453.81, pay. 
able thirty days aftnr date to Samuel M. 
Seldomridge, signed Adam D. Swope, and 
in these proceedings Adam D. Swope, the 
defendant, admits that he signed the note. 

The judgment is not in this application, 
or motion, asked to be opened to let de- 
fendant into a defense, nor does the appli- 
cation allege that Adam D. Swope, the 
defendant, has any defense. 

The motion is to strike off the judgment 
and attachment, because the judgment was 
not entered in accordance with a rule of 
this Court, Rule XV., §1, which de- 
clares that, " If a warrant of attorney to 
enter judgment be above ten years old and 
under twenty, the Court in term time, or a 
judge in vacation, must be moved for leave 
to enter judgment, which motion must be 
grounded on an affidavit of the due execu- 
tion of the warrant, that the money is un- 
paid, and the party living. But, if the 
warrant be above twenty years old, there 
must be a rule to show cause, served on 
the party, if to be found within the State." 
This judgment was entered about a week 
after the expiration of ten years from its 
date. 

It is said by the Supreme Court that a 
motion to set aside or strike off a judgment, 
must be on the ground of irregularity ap- 
pearing on the face of the record. (82 Pa., 
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416, O'Hara vs. Baum.) There is no such 
reason alleged here. That a motion to open 
judgment is an appeal to the equity power 
of the Court to let the defendant into a de- 
fense (^Idem.') There is no such appeal in 
this case. 

The only reason given for striking off 
the judgment aud attachment is. that this 
judgment was not entered in accordance 
with the requirements of the rule of Court, 
hereinbefore stated. 

While it is true that many of the Courts 
of Common Pleas of the State have adopted 
similar rules, and some of the judges of 
said courts have considered the entry of a 
judgment without permission of the Court 
as specified in the rule, a sufficient cause 
for striking off such judgment, other judges 
have not considered it sufficient cause for 
striking off such judgments, and this seems 
to be the view taken by the Supreme 
Court in such cases. 

In Herman, Admr. vs. Rinker (14 W. 
N. C, 541), judgment was entered up 
August 15, 1881, on a note given by John 
W. Rinker, Abm. Rinker, Sr., and Jas. 
W. Rinker, to George Rinker. It was 
entered against John W. Rinker and Abm. 
Rinker, Sr. (James W. Rinker having 
previously died). The plaintiff omitted to 
comply with a rule of Court, which pro 
vided that if the warrant be above ten, 
and under twenty years old, the Court 
must be moved for leave to enter judgment 
and an affidavit accompany the motion to 
the effect that the warrant was duly 
executed, the money is unpaid, and the 
parties are living. 

A motion was subsequently made upon 
application of Abraham Rinker, Sr., to 
strike off the judgment, which was refused 
by the Court. 

The Court, however, subsequently 
opened the judgment as to both defendants 
for the purpose of permitting them to 
plead and make defense. This was held 
to be proper, Paxson, J. The judgment 
of the lower Court was however reversed 
on another point. 

In Anna M. Woods vs, James T. Woods 
(126 Pa., 396). a jud«iment was entered 
upon a bond, with warrant of attorney, more 
than ten years old, without motion for leave 



with affidavit filed that the warrant was 
duly executed, the bond unpaid, and the 
maker living, as required by rule of Court, 
and the same day execution issued and 
levy made. A judgment was afterwards 
entered against the same defendant by 
another creditor, execution issued and levy 
made, and the same day the second execu- 
tion issued. The defendant filed a petitioo 
to set aside the execution issued upon the 
first judgment, and to strike off the first 
entered judgment. 

In a per cur. the Supreme Court say, 
inter alia^ ^^ Subsequently the Court 
granted leave to the plaintiff in the judg- 
ments to file an affidavit and make the 
motion required by the 183d section of the 
Rules of Court nunc pro tunc. This 
was done, and the Court then discharged a 
rule which had been previously granted to 
■strike off the judgments, but set aside the 
executions which had been issued thereon. 
We see no error in this." 

An order nunc, pro tunc is always 
made, or should be so made, as to protect 
intervening rights. 

The plaintiff in this case having, on De- 
cember 17, 1894, filed a petition and peti- 
tion and affidavit, required by Rule XV. 
of our Court, and made a motion, such as 
it requires, to enter the judgment nunc 
pro tuvn^ and there being no interven- 
ing rights or other judgments shown to 
exist, we permit said judgment to be so 
entered, and discharge the rule to strike 
off the judgment, and the attachment issued 
thereon. 



§ttarter ^ession^. 



Q. S. OF LANCASTER COUNTY. 

Commonwealth vs. The Oolnmbia and Wash- 
ington Turnpike Company. 

Indictment for keeping turnpike in had 
repair — When defective — Act of May 
e^y 1878, p. L.',86. 

An indictment for not keeping a turnpike 
road in pood repair will be quashed, if it does 
not set forth where and in what respect the 
turnpike is defective. 

April Term, 1894, No. 110. 
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Indictment for keeping turnpike in bad 
repair. 

Motion to quash indictment;. 
J?. Af. Norths for motion. 
W. M. Franklin^ District Attorney, 
and «/. Hay Brown^ contra. 

Jannarj 19, 1894. Opinion by Liv- 
ingston, P. J. 

This indictment does not set out nor 
desi^ale what, if any, portion of the said 
tanipike road is not, and has not been, kept 
and maintained in a reasonably safe, suit- 
able and proper condition for public con- 
venience and travel, as it should do. 

This will scarcely be wondered at, if we 
look at the complaint or return. 

To January Term, 1898, of Quarter 
Sessions, the constable of Manor township, 
Lancaster county, made his return, in 
which in answer to question 1, "Are the 
public roads, bridges or streets in your 
district in good order and repair," he an- 
swers, "No." Then, the space in which 
be should designate the roads, and the 
parts of snch roads, as are not in good re- 
pair, is left blank, and no road, or part of 
road, is returned as being out of repair. 
No defects mentioned. Then, opposite 
"offienders' names" he has written: "Co- 
lumbia & Washington Turnpike Co.; John 
Frendick, President of the Company; 
Susquehanna & Lancaster Turnpike Co.; 
to which is added in pencil, "E. Brinton, 
A. H. Smith," and others. 

There being no foundation laid, it is no 
wonder that the learned architect could not 
construct a building that would stand the 
cyclone raised by a motion to quash. In 
Wharton's precedents of " Indictments and 
Pleas," the form of indictment for non- 
repairing roads etc., is thus stated: 

"That on, etc., there was and itill is a 
certain common and public highway, lead- 
ing from &c. to etc. used for all the good 
citizens of the said State, with their 
borsAs, coaches, carts and carriages to go, 
return, pnss, ride and labor, at their free 
^ill and pleasure. And that a certain part 
of the said highway, situate, lying, and 
being in the townshipof," etc. (The termini 
must be laid and proved as laid. 46 N. H., 
156.) " Containing in length from — to — 



and in breadth, &c., and from thence con- 
tinually afterward until the day of the 
taking of this inquisition, at the township 
aforesaid, in the county aforesaid, was and 
yet is very ruinous, miry, deep, broken, 
and in great decay for want of due repara- 
tion and amendment of the same, etc." 

This form is the form used in M cases 
where an ordinary common public highway 
is out of repair, and returned by a consta- 
ble, or on complaint of a citizen. And in 
cases where turnpikes and plank roads are 
out of repair, the act of 22 May, 1878, 
§1. (P. L., 85); Purd. Dig., 1894, 
p. :i044, pi. 17), provides, that: " If any 
turnpike or plank road company incorpo- 
rated under the laws of this Commonwealth 
shall neglect or refuse to keep their road 
in good traveling order and repair, for the 
space of twenty days, and information 
thereof shall be given under oath or affirma- 
tion to any Justice of the Peace in the 
neighborhood and county, designating 
where, and in what respect, said road ift 
defective, such Justice shall issue a pre- 
cept to any constable of the county, requir- 
ing him to notify the gatekeeper nearest 
whose gate the part or parts of the road 
complained of is situated," &c., &c. 

§ 4 (Purd., 1894, pi. 20) of the same 
act provides that " it shall he the duty of 
the constable of each township to make re- 
turn to the Court of Quarter Sessions of 
the proper county of defects in turnpike 
and plank roads, in the same manner and to 
the same extent that they now make re- 
turns of defects in public roads. And the 
officers of every plank road or turnpike 
company, on indictment found on such a 
return, or information made by any citi- 
zen before a justice of the peace, as in 
other cases, shall be liable to the came pen- 
alties for allowing defects in the turnpike 
or plank roads under their control, that 
road commissioners or supervisors now are 
for defects in public roads." 

There being no road or defect men- 
tioned in the return, no place of defect set 
out in the indictment, no want of repair 
shown at any point, under the law as above 
stated the motion to quash must prevail^ 
and the indictment must be quashed. 

Indictment quashed. 
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C. p. OF MONTGOMERY COUNTY. 

The Pennsylvania Railroad Oompany vs. 
The Oonshohocken Railway Oompany. 

Under the amended equity rules, cases upon 
the trial list shall be heard in the court in the 
same manner that actions at law therein trial 
by jury has been waived, are now heard by 
•courts at law. In actions at law thirty days are 
allowed for exceptions to the findings of the 
court ; but it is doubtful whether the new rules 
-contemplated any such delay in equity proceed- 
ings. Exceptions to findings of fact and con- 
-elusions of law upon final hearing dismissed for 
reasons already given. 

Exceptions to findings of fact and con- 
•clusions of law upon final hearing. 

Cha%. H. Stinaon and Wm. F. Solly^ 
ioT plaintiff. 

N. H, Larzelere and Jos. Fornance^ 
for defendant. 

December 21, 1894. Opinion by 
SWARTZ, P. J. 

Counsel for plaintiffs contend that argu- 
ment upon the exceptions can not be heard 
until the regular argument court in Feb 
Tuary, 1895. We filed our opinion on 
November 5, 1894. We allowed thirty 
^ays for the filing of exceptions to our 
Endings. We did this because the new 
equity rules provide, "cases upon the trial 
list shall be heard in court in the same 
^manner that actions at law wherein trial 
Iby jury has been waived are now heard by 
<50urts at law." Under the Act of 22d 
April, 1874, in trials at law without a jury 
■exceptions may be filed within thirty days 
after notice of the filing of the findings by 
the court. The new rules in equity do 
not in any other language provide for the 
filing of exceptions, but, on the contrary, 
the rules direct that the findings at the 
trial "shall be filed by the Prothonotary, 
and become thereby a part of the record 
of the court in said case." 

The new rules were evidently framed to 
speed the trial of equity cases, and it is, 
perhaps, doubtful whether they contem- 
plate any such delay as our interpretation 



recognizes. To the findings of referees, 
only ten days are allowed for exceptions. 

In the case before us the exceptions 
were filed on the twenty ninth day. If we 
can not hear the argument before Febru- 
ary, then the final decree can not be 
entered until three months after our find- 
ings upon the facts and law were recorded. 

Even if the case properly belongs on 
the February argument list, we see no 
reason why the Court may not order aa 
earlier hearing where, as in this case, the 
early determination of the case is demanded 
because of the importance of the issue. 
The parties ought to have their respective 
rights defined, so that the construction and 
operation of their works may not be further 
delayed. Each party was given ample 
time to prepare for argument, and a full 
hearing upon the exceptions was accorded. 

After a careful consideration of the ex- 
ceptions and the argument in support of 
the same, we are not convinced that our 
findings and conclusions should be altered, 
changed or modified. The main conten- 
tion on the part of the plaintiffs is based 
upon the theory that we can not, under 
the Act of 1871, conside. the interests of 
the public on the highway, but must con- 
fine our inquiry solely to the rights of the 
crossing railways, regardless of the trav- 
elers on the Ridge roa!d. This is a narrow 
view of the case, and does not catch tlie 
spirit and purpose of the Act of 1871. 

The act declares that grade crossings 
shall be avoided whenever reasonably 
practicable. No doubt the main purpose 
of this provision was the safety of life and 
property at the crossing. The act further 
directs that the court shall ascertain and 
define the mode of such crossing. If we 
frame a mode of crossing rejjardless of the 
safety to the public travel along the high- 
way, we may defeat the very object of the 
act. We can not defend any mode of 
crossing which abolishes one danger by 
creating a new one ; nor is there any de- 
fense for a crossing which remove sone- 
half the danger, when a little additional 
expense will destroy all danger at the cross- 
ing. 

Again, we cannot agree that the im- 
position of part of the costs on the plain- 
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tiff for the construction of a bridge works 
a hardship. The bridge is in relief of the 
plaintiflf as well as of the defendant. In 
fact, the intervention of the defendant ena- 
bles the plaintiff to escape the burden that 
rested upon it to build the bridge at its 
own expense without help from any one. 

It is contended that the existing grade 
crossing established by the plaintiff may be 
dangerous, but that this matter is not 
properly before us because no one com- 
plained of it. We think it is before us. 
The plaintiff filed the bill, and by its own 
witnesses established conclusively that it 
placed on the highway a most dangerous 
grade crossing. The plaintiff asks us now 
to direct the construction of a trolley bridge 
at this crossing. Its own grade crossing 
is necessarily involved, and we can not 
eliminate it from the case. Suppose this 
is bat a collateral proceeding. Where 
there is jurisdiction of the subject matter 
in equity, that carries with it jurisdiction to 
decide every incidental question that is 
necessarily involved: Wilhelm's Appeal, 
79 Pa., 141. 

It is true that the township is no party 
to this proceeding ; but this objection ap 
plies with still greater force if we interfere 
with the highway by adopting the plaintiff's 
view, and build a bridge over part of the 
public road. Why should the township 
interfere if we supply the whole highway ? 

The evidence submitted upon the char- 
acter of the bridge to be built was carefully 
considered^ The plan offered by the plain- 
tiff seems to us to meet every need. The 
plan submitted by the defendant is open to 
one serious objection — the bridge en 
croaehes upon the lands of abutting prop- 
erty owners. It is also more expensive, 
and its advantages over the plaintiff's 
bridge, if it has any, were not pointed out. 
We shall adopt the plan marked "B," 
prepared by Engineer Frederick B. Jordin. 
It was evidently prepared with great care, 
and, so far as we are able to judge, shows 
skill and ability ; it certainly seems to 
meet all the difficulties presented by the 
surroundings. 

The proper division of the costs of con- 
stracting the bridge is a difficult problem. 
In a case between the same parties in- 



volving a bridge over the same highway a 
few hundred feet away, it was testified on 
behalf of each side that the use, wear and 
tear of the bridge by the trolley was equal 
to that of all other travel along the high- 
way. 

So far as we are able to determine, the 
bridge is equally needed by the parties, 
and confers about equal benefits. We 
conclude that the costs of construction and 
costs of repair shall be paid one-half by 
each. 

As the railroad company is using the 
crossing at this time, we think the con- 
struction should be placed in its hands. 
The defendant will give bond for the pay- 
ment of its share of the proper and neces- 
sary costs of the bridge. The construction 
should be completed in five months from 
this date. 

The costs of the case are imposed one- 
half on each party. The plaintiff will pre- 
pare a decree, submit it to counsel for 
defendant, and then offer it for approval to 
the court. — Montgomery County Law 
Reporter. 



geg»l ^iscettmg. 



OoUecting Banks. 

It is a well known and established cus- 
tom of banks, when acting as collecting 
agents, either for other banks, or indeed 
for any customer, to put all collections 
made by them into the general fund of the 
bank, unless directed to make of them a 
special deposit, and use them from hour to 
hour, and from day to day, in the transac- 
tion of their current business, and when 
the day or the hour arrives for making 
remittances to send to the bank or other 
customer for whom the collection was 
made, not the identical currency or money 
collected, but money or currency taken 
from the general fund without any refer- 
ence to its identity ; or, as is far oftener 
done, its cashier's check on itself or some 
other bank; or in some way to effect a 
transfer of the fund by the use of credits 
of one kind or another without the hand- 
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ling and shipping of an; actua] money or 
currency at all. The fact is that both 
parties understand that when money is 
collected the sending bank is to . have 
credit with the receiving bank for the 
amount of the collection, and that the re- 
ceiving bank will use the money in its 
business. The receiving bank is therefore 
guilty of no wrong in using the money 
collected, for it became its own. It is 
used by the bank in the same manner that 
it uses the money deposited with it by 
local customers, and the relation between 
the two banks is the same as that between 
the receiving or collecting bank and its 
local customers. 

Bearing in mind the custom of banks, 
the courts hold that the relation of princi- 
pal and agent as to any particular check or 
draft sent for collection, ceases just as soon 
as cash or its equivalent is received by the 
collecting bank, and that immediately there 
is substituted for that relation, as to that 
cash, the relation of debtor and creditor. 
To announce a contrary conclusion would 
be to declare that the officers of hundreds 
of the banks of the country were daily un- 
lawfully and wrongfully converting to the 
use of their institutions the property of 
their correspondent banks. 

These sound premises and conclusions 
have been lately upheld by the Supreme 
Court of North Carolina, in the case of 
Bank of Richmond vs. Davis, «f al. (19 S. 
E. Rep., 280), where the principles con- 
tended for will be found thoroughly dis- 
cussed and sustained. -TAe American 
Lawyer, 



Non-Liabilily of Solicitor as OonstmctlTe 

Trustee. 
In the easeof Brinsdenv*. Williams and 
Bartlett, 88 S. J., p. 603, North, J., has 
decided that a solicitor who acts for a 
trustee in an unauthorized investment of 
trust money, but who is not employed to 
advise upon the propriety of the invest- 
ment, cannot be made liable as a construc- 
tive trustee ; and it makes no difference 
that in the course of the investment some 
of the trust money passes through his 
hands. The decision is in accordance with 



the principles laid down by Lord Selbome, 
C, in Barnes r«. Addy, 22 W. R., 606, 
L. R., Ch. 224. Strangers, it was said in 
that case, are not to be made constructive 
trustees merely because they act as the 
agents of trustees in transactiiens within 
the legal powers of trustees (although, 
perhaps, a court of equity may disapprove 
of such transactions), unless they receive 
and become chargeable with some part of 
the trust property, or knowingly assist in 
some dishonest and fraudulent design. 
Probably this principle goes further than 
was required for the purpose of the deci- 
sion in Brinsden vs. Williams. In that case 
there was no evidence that the solicitor, 
whom it was sought to make liable, and 
who had acted both for the trustee and the 
mortgagor in an improper investment of 
money on mortgage, had been employed to 
advise on the investment. But even if he 
had advised, and had in good faith advised 
wrongly, it is difficult to see how this would 
have made him a participator in the breach 
of trust. He would, doubtless, be liable 
to the trustee for negligence, and this lia- 
bility the beneficiaries could probably en- 
force, provided they sued within six years. 
But mere negligence on the part of a soli- 
citor, though it may lead the trustee into a 
breach of trust, does not appear to invoke 
the solicitor as a constructive trustee. To 
impose this liability upon him it is necessary 
to go further, and show, in the language of 
Lord Selbome, that he knowingly assists 
in some dishonest or fraudulent design, or, 
as it may also be put, that he makes him- 
self an active party to the breach of trust. 
To place the liability of the solicitor on the 
ground of his mere employment by the trus- 
tee, whether he advises him on the partic- 
ular investment or not, would make it im- 
I possible for a solicitor to act with safety in 
trust matters at all. — Solicitor's Journal. 



Dr. Franklin thought that judges ought 
to be appointed by lawyers ; for, added the 
shrewd man, they would always select the 
ablest member of the profession, in order 
to get rid of him and share his practice 
among themselves. 

Digitize-d by VjOOQIC 



LANCASTER LAW REVIEW. 



97 



Lancaster Law Review. 



Toj.. XIL] MONDAY, FEB. 18, 1895. [No. 18. 



Quarter ^essian^. 



Q. 8. OF LANCASTER COUNTY. 
Oommonwealth vs. Byder. 
Perjury — When indictment will he 
quashed-^ What necessary to sustain 
indictment — When Court may look 
beyond face of indictment — What 
shows want of wilful intention. 

To sustain a prosecution for perjury the oath 
must have been made wilfully, falsely, and ab- 
solutely, and an indictment, although so alleg- 
ing, will be quashed, when an inspection of the 
affidavit, which was not fully set forth therein, 
shows that it was qualified and not wilfully 
fal9e. 

Where the defendant has made a qualified 
affidavit as to his belief, an indictment for per- 
jury must aver either that he did not believe or 
that ho well knew to the contrary. 

An indictment for perjury will be quashed 
where there was no Act of Assembly requiring 
the affidavit to be made. 

As a general rule, the Court should look at 
nothing beyond the face of the indictment on a 
motion to quash, but the bill of costs filed with 
the affidavit attached upon which the indict- 
ment is founded and which is partly incor- 
porated thei-ein, may properly be examined by 
the Court. 

Where the affidavit on a bill of costs avers 
it is true ** to the best of the knowledge and be- 
lief " of the affiant, and on the back of the 
hill is written ** Before paying qualify each wit- 
ness as to time," this shows that there was no 
intention wilfully to swear falsely. 

August Term, 1894, No. 174. 

Indictment for perjury. 

Demurrer and motion to quash indict- 
ment. 

George Nauman and B, F, Davis^ for 
iDotion. 

Walter M. Franklin, District Attorney, 
and John E, Malone, contra. 

January 19, 1895. Opinion by Liv- 
ingston, P. J. 

The complaint in this case was made 
July 16, 1894, by one John Renk, who 



appeared before an alderman in the city of 
Lancaster, and then and there swore that 
" Lewis E. Ryder unlawfully and malic- 
iously committed wilful and corrupt per- 
jury in a matter of taxation of costs in a 
judicial proceeding, in Common Pleas 
Court of Lancaster county, to March 
Term, 1893, No. 10, in the aforesaid 
county of Lancaster, on or about the 12th 
day of March, A. D. 1894, in violation of 
the Acts of Assembly of this common- 
wealth." 

The indictment does not set forth the 
affidavit attached to the bill of costs filed, 
nor does it represent it fairly ; it represents 
it as absolute and unconditional, whereas in 
truth and in fact it is not absolute, uncon- 
ditional and unqualified, but in it the affiant 
deposes and says " that the above and fore- 
going bill of costs is correct and true to the 
best of his knowledge and belief," and it 
should have been so set out in the indict- 
ment. 

In Commonwealth vs, Kuhn (2 Clk., 
875) it was held, that to sustain a prose- 
cution for perjury, it must appear that the 
oath was false, the intention wilful, the 
party lawfully sworn, the assertion abso- 
lute, and the falsehood material to the 
matter in question. 

In Linn vs. Commonwealth (96 Pa., 
285) it was held that, where in filing ex- 
ceptions to the sufficiency of bail in error, 
in a case depending in the Supreme Court, 
the party accompanied the exceptions with 
his own affidavit, and the statements in this 
affidavit were alleged to be false, and he 
was indicted for perjury therefor : Held, 
there being no law which requires excep- 
tions to bail in error to be sworn to, the 
oath taken by the defendant was extra- 
judicial, and if false, was not the subject 
of an indictment for perjury. In this case, 
one of the assignments of error was, that 
the Court below refused to quash the in- 
dictment, for the reason that the oath taken 
by the defendant, and on account of which 
the crime is charged, was not necessary, 
and hence not material, and was extra- 
judicial. 

Another was, that " the oath must not 
only have been made wilfully, falsely, but 
absolutely. There is nothing of an abso- 
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lote character about the oath, it coDcluding 
as follows : * To the best of his knowledge, 
information and belief.' " 

In Commonwealth vs. Corfield (1 W. N. 
C, 457), in a hearing upon a habeas 
corpus, the return set forth that Corfield 
was held under a commitment for perjury. 
An affidavit of defense had been filed, 
setting forth that the plaintiff had war- 
ranted certain glue to be good, and equal 
to the samples furnished; that the glue 
was purchased by the affiant to be used by 
him in his business, and was found to be 
very inferior in quality, full of dirt, etc., 
etc. At the trial the defendant failed to 
appear, and a verdict was rendered for 
plaintiff. The defendant was then indicted 
for perjury, in having sworn falsely in his 
affidavit of defense. The Court discharged 
the prisoner, saying that the affidavit was 
a mere expression of opinion; that the 
points sworn to were not material. 

Where the defendant has not sworn ab- 
solutely, but has sworn as to his belief, it 
will be proper to aver, either that the 
defendant did not believe, or that " he well 
knew," to the contrary of what he swore. 
(Malone's Crim. Briefs, 190.) There is 
DO such averment in this indictment. 

It is argued, that the Court in deciding 
cases of this character should look at no- 
thing outside of, or beyond the face of the 
indictment, and, as a general rule, this ofay 
be said to be correct. But, where th^re 
are exceptions, as in this case, the bill of 
• costs filed, with the affidavit thereto at- 
tached, to which we have been referred, a 
part of each of which is incorporated in, 
and upon the whole of which the bill of 
indictment is founded, are proper subjects 
of scrutiny, and may be properly examined 
by the Court. 

They show that the affidavit to the bill 
is, ^^ that the above and foregoing bill of 
costs is correct and true to the best of the 
knowledge and belief " of the affiant, and 
that, when the bill was taxed, counsel were 
present, and that, on the back of the bill, 
as filed, was written in plain letters, in red 
ink, " Before paying, qualify each wit- 
ness as to time," so that, although the bill 
was taxed in presence of counsel, they were 

-eceive no pay until they were qualified 



as to the time they were in actual attend- 
ance. 

They show that there was no wilful in- 
tention, no absolute assertion, and this be- 
ing shown by the document to which the 
indictment itself refers us, and without 
which it is a dead letter, together with the 
fact that there is no Act of Assembly 
requiring that there shall be an affidavit 
to a bill of costs, or which requires such 
bills to be presented anywhere for taxa- 
tion, our judgment requires us to quash 
this indictment. To .sustain such an in- 
dictment in cases of this character would 
be to offer a premium to inquisitive and 
litigious individuals, and crowd our criminal 
courts with like cases, for in such case we 
might look for an indictment for perjury 
to foUow the filing and taxation of every 
bill of costs in the Court of Common Pleas, 
for there is scarcely a bill filed which is 
absolutely correct. 

Indictment quashed. 



amnwn m^iiS''M,HW. 



C. p. OP LANCASTER COUNTY. 
Bremer vs. Molm. 

Attachment'exeeution — Interest on funds 
held in trust — Exemption — Duty of 
garnishees. 

Where a wiy directs the executors to invest a 
balance and pay the interest semi-annuallj to 
the testator's son daring his life, and after his 
death to divide the principal among all of the 
testator's children, the interest is liable to at- 
tachment by creditors of the son, and the $800 
exemption cannot be claimed to protect each 
regular payment of interest as it accmes, 
amounting to less than $300. 

It is the duty of garnishees to withhold, dur- 
ing the pendency of attachment proceedings, 
the moneys of the defendant that come into 
their hands. 

March Term, 1889, No. 7. 

Rule for judgment for defendant non 
obstante veredicto, 

A. J, Eberly^ Wm, D. Weaver j and 
W, F, Beyer, for rule. 

Three hundred dollar exemption can be 
claimed against attachment execution, but 
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it must; be done promptly and in reasonable 
time. 

Strouse v Decker, 88 Pa., 190. 

Bair vs, Steinman, 52 Pa., 423. 

In our case we claimed exemption before 
the return day of the writ, A claim on 
the return day is in time. 

Kuhn vs. Bank, 20 W. N. C, 230. 

Bittinger's Appeal, 76 Pa., 105. 

Harlan vs, Haines, 125 Pa., 48. 

A debtor must claim his exemption every 
time a separate execution is issued against 
him, but he is nowhere required to claim 
it more than. once against the same writ. 

The exemption law was meant for a 
humane construction. A man may sell the 
exempt goods and buy others, and the new 
purchases are exempt. 

Hanley vs. O'Donald, 30 Pa., 263. 

Testator's family and estate considered : 

** It has been long and well settled, and 
indeed it is a principle so consonant to 
reason that the only wonder is that it 
should ever have been questioned, that all 
the surrounding circumstances of a testator 
— his family, the amount and character of 
his property — may and ought to be taken 
into consideration in giving a construction 
to the provisions of his will." 

Postlethwaite's Appeal, 68 Pa., 480. 

The Court will receive evidence of facts 
and circumstances relating to the family 
of testator, known to him, in construing a 
win. 

Barr's Estate, 2 Pa., 428. 

Marshall's Appeal, 2 Pa., 388. 

Earp's Will, 1 Parsons, 453. 

" The intention, however, should not be 
ascertained by considering the language of 
the particular devise only which is sought 
to be construed, but should be gathered 
from the whole instrument. The construc- 
tion given should be such as is consistent 
with the whole scheme of the will." 

Middleswarth's Adm'r vs. Blackmore, 
74 Pa., 418. 

Schott's Estate, 78 Pa., 40. 

Edmonson vs. Nichols, 22 Pa., 79. 

In Smith vs. Savidge, 4 Pennypacker, 
S20, it was held that neither the principal 
nor interest of the bequest to Levi was 
liable to attachment by his creditors under 
a will. 



Also> in Keyser vs. Mitchell, et al.j 
garnishees, 67 Pa. St., 473. 

The exemption law admits a dealer 
$300 of his capital in trade all the time. 

Hanley vs. O'Donald, 30 Pa. St., 
opinion 263. 

In an attachment in execution a general 
verdict for the plaintiflf and against the 
garnishee for a specific sum of money is 
bad, and a judgment thereon is erroneous. 

Bonnoffon vs. Thompson, 83 Pa. St., 
460. 

In foreign attachment, interest is sus- 
pended on so much of the debt attached, 
etc. 

Mackey vs, Hodgson, 9 Barr, 468. 

Irwin vs. Pittsburgh & R. R. Co., 43 
Pa. St., 488. 

Jackson's Executors vs. Lloyd, 44 Pa. 
St., 82. 

Allegheny Savings Bank vs, Meyer, 
.59 Pa. St., 361. 

What comes to the hands of garnishee 
after nulla bona has been pleaded, cannot 
be given in evidence at the trial of the 
issue. Opinion by Hare. 

Benners vs. Buckingham, 5 Phila., 68. 

George Nauman and W, T. Brown^ 
contra. 

Where a testator bequeathed a sum of 
money in trust to pay the Interest thereon 
annually to A. B. for his use and benefit, 
such interest is liable to attachment at the 
suit of a creditor of A. B. 

Park vs. Matthews, 36 Pa., 28. 

Income for life is subject to attachment 
by creditors. 

Girard Life Ins. Co., vs. Chambers, 46 
Pa., 483. 

Sheetz vs, Hobensack, 8 H., 412. 

Mahon vs. Kunkel, 14 Wri., 216. 

Ehrisman, Appellant vs. Sener, 11 Law 
Rbvibw, 864. 



January 19th, 1895. 

BAKER, J. 



Opinion by Bru- 



This was a case of attachment, ad lev. 
deb.^ which was issued on February 11th, 
1889, to satisfy the judgment held by the 
plaintiffs against the defendant to Novem- 
ber Term, 1888, No. 96, for the sum of 
$494.29, with interest from the date of its 
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entry, November 24th, 1888. At the 
conclusion of the testimony a verdict was 
directed by the Court for the plaintiffs for 
the sum of $672.23, on the following re- 
served points, viz.: 

Ist. Whether, under the will of William 
Mohn, deceased, in connection with the 
testimony admitted at the trial, the interest 
accruing to the defendant in this judgment 
is subject to the attachment. 

2d. Whether the garnishees were justi- 
fied in paying over to the defendant the 
semi-annual interest coming to him on the 
legacy held in trust under his father's will, 
instead of satisfying the attachment execu- 
tion. 

The will of William Mohn, the father of 
the defendant, is a short one. The dis- 
position of his whole estate is contained in 
one item, which reads as follows : 

" Item. I order and direct my herein- 
after named executors, or the survivor of 
them, to sell all my personal and real es- 
tate property I may be the owner of at the 
time of my decease, either at public or 
private sale, to the best advantage of my 
estate, and give good and lawful deed or 
deeds to the purchaser or purchasers of 
said real estate in fee simple, as soon as 
the same can conveniently be done. 

Item. I order and direct my hereinafter 
named executors or the survivor of them 
to invest the balance of all the moneys 
arising from my estate in good security, 
and the interest arising therefrom shall be 
paid semiannually unto my son Cyrus G. 
Mohn, for and during his natural life, and 
after his decease the principal sum shall be 
paid to all my children, share and share 
alike, namely, James, Cyrus, Henry, Wil- 
liam, Jeremiah, Richard, John, Susan, and 
Catharine, if they be living, and if any or 
all of them be deceased, then to their legal 
heirs in the same manner." 

It is not denied that the main intent of 
the testator was to create an active trust 
for the use of his son, Cyrus G. Mohn, the 
defendant, during his life, for the purpose 
of preserving the corpus of the estate for 
the others of his children in remainder. It 
is hard to conceive how any other construc- 
tion could be placed upon it. As there is 
no ambiguity in the language used by the 



testator, we must be governed by the pbin 
rule of construction, that the iBtent of ^ 
testator must be gathered from the focr 
comers of the will. Nor can it well be 
denied that the life interest of soch a fund 
as is here created is liable to attachmeat 
by the creditors of the legatee, as is here 
contended. 

It was held in Park r«. Matthews, 36 
Penn., 28, that such a legacy was attadi- 
able. To quote from this opinion : " If 
the trustees had withheld it from him, he 
could have sued for and recovered it. When- 
ever a party has a right of action, his 
creditors may attach the debt, unless it be 
for wages." See also Trust Company r«. 
Chambers, 46 Penn., 486. 

The testimony adduced by the garnish- 
ees in this case, to show the surrounding 
circumstances of the testator and his fam- 
ily, even if it were proper evidence to be 
taken into consideration in construiog the 
will in question, would not support the po- 
sition taken by the garnishees' coonsel» 
that is, that the trust created was a spend- 
thrift trust. 

Is there anything in the position of die 
learned counsel for the garnishees in refer- 
ence to the claim of the defendant for the 
exemption of three hundred dollars? It 
was contended by them, that, as the gar- 
nishees never had three hundred dollars in 
their hands at any one time, they were 
justified in paying out the semiaDDoal 
interest as it had accrued. It will be noticed 
from the verdict of the jury that sufficient 
moneys had come into the hands of the 
garnishees to satisfy both the claim of ex- 
emption and the writ of attachment. So 
long as the attachment remained in force, 
it was undoubtedly the duty of the gar- 
nishees to hold the interest moneys, as 
they were falling due from time to time, 
over and above the amount of the defend- 
ant's exemption allowed by law, to await 
the termination of the suit. The general 
issue in these cases, raised on the trial bj 
the very nature of ttie attachment proceed- 
ings, is, whether the garnishees at the time 
of the attachment, or at any time after, had 
any money or goods of the defendant in 
their hands. 

Sheetz v8. Hobensack, 20 Penn., 412. 
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The uncontroverted fact in this case is 
that the executors of the will of William 
MohD, deceased, the garnishees, had re- 
ceived since the service of the attachment 
the sum of $1,130.64, which was paid over 
to the defendant as interest as fast as it 
fell due, semiannually, on the first dajs of 
April and October in each year, in install- 
ments of $125.70, the principal of the 
legacy being $4,285.00. The aggregate 
of the interest moneys was sufficient to 
satisfy this judgment, as well as the de- 
fendant's exemption. 

We are obliged, therefore, to dismiss 
this rule, and enter judgment on the ver- 
dict as rendered for the plaintiff, to-wit, 
for the sum of six hundred and seventy- 
two dollars and twenty-three cents, with 
costs of suit. Let the verdict be so entered. 



C. P. OF MONTGOMERY COUNTY. 

Jo8^ L. Ouilfoyle vs. Patrick Maclntyre, 
Owner, and Frank Gillet, Ccmtractor. 

A mechanics' lien may be Hied against a 
building before its erection is completed. A 
lien will not be stricken off which was filed 
against a two^tory stone dwelling-house not 
yet completed, although such lien was filed 
when the building was but cellar high. On 
the motion to strike off we are confined to the 
lien, and the objection made to this lien cannot 
prevail under the present motion. 

Motion to strike off mechanics' lien. 

JL. E. Longakerj for plaintiff. 

Chas. HunsickeTj for defendants. 

November 19, 1894. Opinion by 
SWARTZ, P. J. 

The application to strike off the lien is 
based upon the statement that there is no 
building upon the premises si^bject to a 
mechanics' lien. 

It is true the lien discloses that the 
building was not completed at the time the 
lien was filed ; but it does not follow that 
the premises are in that condition at this 
time. The lien is filed against a two-story 
stone dwelling house not yet completed, 
and not against ^^ the cellar walls, with the 
first story joists thereon." The materials 
were furnished upon the credit of the pro- 
posed building, and were actually used 
toward the erection of such building. To 



hold that a lien may not be filed until the^ 
building is completed, is to take away, in 
many cases, the benefits of the act of 1836,. 
secured to mechanics and material men. 
The lien must be filed within six months^ 
from the time the claimant did the last 
work or furnished the last material. 
Where a building is very large, and re- 
quires more than six months for its construc- 
tion, the man who furnishes the materials 
for the foundation walls is without a 
remedy against the building, if we hold 
that liens cannot be filed until the building 
is fully constructed. A dishonest man 
under such an interpretation may obtain 
materials of great value upon the credit of 
the proposed building, and stop the work 
for six months after the building is one- 
half completed, and cheat his creditors. 
His own credit may have been such as not 
to enable him to secure any material. 
Under such an interpretation the act be- 
comes a snare rather than a protection ta 
material men and mec^hanics. 

We can not strike off the lien for the 
cause assigned by the owner of the 
premises. 

Whether the claimant may recover on 
the scire facias if the construction was en- 
tirely abandoned after the first story was 
erected, can not be determined under the 
present motion. On a motion to strike off" 
we are confined to the matters set forth in 
the lien. 

And now, November 19, 1894, the rule 
to show cause why the lien should not be- 
stricken off is discharged. — Montgomery 
County Law Reporter. 



Qrphms H^onrt 



O. C. OF LACKAWANNA COUNTY. 
Estate of John Norton, Deceased. 

The widow of a decedent is entitled to her ex- 
emption in preference to expenses of ad minis- 
tration (excepting the fees of Register for 
granting lettera), and in preference to all debts^ 
of decedent, even those named by law as pre- 
ferred, and funeral expenses. 

Where the administrator >s a son of the 
widow, and between the time of the death of 
decedent and the allowance of widow's ex- 
emption he advances fands, or otherwise pro> 
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vides maintenaDoe for his mother, he will not 
be permitted to retain the same out of the 
amount of the exemption. 

Rule CD admiDistrator to allow widow's 
exemptioD. 

A. A, Cha$e^ for rule. 
Ward ^ Horn^ contra. 



Opinion by Arch- 



August 25,1890. 

BALD, p. J. 

The estate of the decedent at his death 
consisted of $319.84, money on deposit in 
bank. The administrator has incurred and 
paid therefrom some $104.50 for funeral 
expenses, and estimates that the expense of 
settling the estate will amount to some $40 
or $50 more. He claims the right to de- 
duct these sums before paying to the widow 
anything upon her exemption claim. The 
precise question thus raised is nowhere de- 
cided that I know of, but upon settled 
principles applicable to such cases is not 
difficult of solution. 

The right of the widow of a decedent to 
the exemption allowed by law is a right to 
obtain the property which she selects. If 
this be personalty, it does not go into the 
general administration of the estate, but is 
excepted out of it, and remains to the 
widow at once upon being appraised and 
aet apart to her, " The widow," as has 
been said, ^^ does not take through the 
administrator, but before him." (Detweil- 
er's Appeal, 44 Pa., 246.) While it is 
the usual, and in some respects the better 
practice, to include in the general inven- 
tory, filed by the administrator, the articles 
which she selects (see Riff's Appeal, 2 Pa., 
256 ; Vandervoort's Appeal, 43 Pa., 462), 
yet we are not to allow this to confuse our 
ideas upon this subject. It is none the less 
true that the property retained by the widow 
is taken out of the hands of the administra- 
tor, and is not available to him for the gen- 
eral purposes of his administration. 

It ia possible that the expenses of obtain- 
ing letters might be lawfully deducted be- 
fore allowing the widow's claim, because it 
is necessary (except in estates of less than 
$300, under the act of June 4, 1883, P. L. 
74), to raise up an administrator in order 
that the property which she selects may be 



duly appraised and set apart to her. B«t 
an inquiry into that question u not alM 
for here. The administrator, in his answer 
to this rule, estimates that the expense «( 
settling the estate will amount to $40 or 
$60. If this includes the preliminiry ex- 
penses made at the opening of his adminis- 
tration, we are not able to discnoioate 
them in this lumping estimate, and there- 
fore cannot allow them. And aside froa 
this, the $19.54 of the estate resaimiig 
over and above the $300 to which the 
widow is entitled, must certaialv be snfi- 
cient to meet them. Beyond theae, the 
general expense of administeringthe estate 
can not be cast upon her. 

Nor can she be called upon to bear the 
expense of burying the decedent That 
duty devolves upon the administrator, pro- 
vided he has sufficient assets, and the estate 
is bound within reasonable limits for the 
expenses so incurred. Funeral bills are, 
by our statute, treated as debts of the dece- 
dent, though created after his death. like 
bills for medicines furnished and medical 
attendance given to the deceased in his last 
illness, they are preferred claims, and to be 
first paid out of his estate. But there is no 
warrant from this preference, or from inj 
other provision of the law, for dedocting 
them from that which the widow is entitled 
to retain. As debts of the decedent, or 
charges upon his estate, they can oolj 
claim to be paid out of that which is left after 
the widow has been satisfied. This may 
lead to the result that a person who dies, 
leaving but $300 worth of property, would 
have to be buried as a pauper, if this 
property were claimed by his widow. But 
I do not see how we can draw back, ercD 
by this, frpm the conclusions which te 
have reached: and rather than impoverish 
the living, may it not be better to pauper- 
ize the dead ? So far as the administrator 
himself is concerned, he is not of course 
called upon to bear the expenses of the 
funeral without he has sufficient funds of 
the decedent in his hands to do so. What 
he incurs beyond and without this, must be 
upon his own responsibility. It follows 
that the present administrator cannot with- 
hold from the widow anything on account 
of the funeral expenses which he has paid. 
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Neither is be entitled to deduct that 
which he has personally advanced to his 
mother by way of maintenance since her 
husband's death. This has been voluntary 
OD his part, and in response to what he has 
considered to be his tilial duty. But his 
mother is not bound to accept the payment 
of her exemption claim in that way. She 
has claimed this in money, and in that 
shape it must be rendered to her, to be 
(iisposed of by her as it seems best. 

I have reached these conclusions in the 
present case with considerable reluctance, 
because I am satisfied that the petitioner 
is, as asserted in the answer, improvident 
and liable to waste anything that may 
come into her hands, and that she will be 
better off without this money than with it. 
But unfortunately these considerations do 
not permit me to vary from the result to 
which I am brought by the application of 
the well-settled principles of the law above 
discussed. 

The rule is made absolute, and the re- 
spondent is required to forthwith pay unto 
the petitioner, Mary Norton, as widow of 
the said John Norton, deceased, the sum 
of $300, elected to be retained by and set 
apart to her out of the estate of said dece- 
dent. — Lack. Leg. News. 



I^B^i M^scettm^, 



Ck>veiiaiit8 to Keep in Repair. 

The rights and duties of landlord and 
tenant where there is a covenant by the 
tenant to keep the premises in repair are 
of perennial interest, because a large por- 
tion of the human race seems to be under 
these relations. There has long been a 
vague impression that the authorities are 
not at all clear as regards the test for dis- 
covering when a lessee has discharged 
himself of his covenant, or done nothing 
to break it, it being almost impossible to 
classify the condition of the premises when 
the tenancy begins and ends. And yet 
so many leases are always in existence 
which contain some such covenant or its 
equivalent, that it becomes of great import- 



ance that tenants as well as landlords 
should ascertain the extent of each other's 
liability, and the nature of the appropriate 
remedy, if any. 

Some of the earlier cases usually re- 
ferred to on this interesting topic leave 
the reader a little bewildered, and it re- 
quired a series of them to bring one up to 
something like a settled and definite rul- 
ing. To go no further back than 1836, 
we find a case of Stanley vs. Toogood, 3 
Bing., N. C, 4, arising out of a covenant 
to keep and leave a house in good and 
tenantable repair, and when a supposed 
breach of covenant arose and the landlord 
sued the tenant, the latter contended that 
the state of repair at the commencement of 
the tenancy must necessarily be considered 
as a standard of comparison, and the court 
held that was a proper element to be taken 
into account. And to the same tenor was 
the remark of Tindal, C. J., in Gutteridge 
vs. Mungood, 1 M. & Rob., 834, that 
when the premises are old, it can never be 
inferred that Jthe tenant is to make the 
premises more valuable at the end of the 
lease than they were at the beginning, and 
hence the effect of tear and wear was also 
to be taken into account as a drawback to 
be deducted from the landlord's claim. A 
more elaborate inquiry of the same kind 
took place in Mantz vs. Goring, 4 Bing., 
N. C, 451, when the Court, in a case 
where the landlord claimed JC155 from the 
tenant for neglecting to put the premises 
in repair at the end of the lease, held that 
the jury were right in striking off J6100 on 
account of the premises being old premises 
at the date of the lease. A still more 
elaborate examination of this mode of set- 
tling the balance between landlord and 
tenant took place in Payne vs. Haine, 16 
M. & W., 641, where the lessee of a farm 
bound himself to keep in repair, and de- 
liver up the same in good repair, order and 
condition. An action for breach of cov- 
enant being brought, evidence was given 
of the rotten state of the thatch and gates 
at the commencement of the tenancy. 
Parke, B., in explaining the law, said that 
if a tenant binds himself to keep in repair 
he at the same time impliedly binds him- 
self first to put them in repair, for until so 
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put into repair, he cannot keep them in re- 
pair. But if the premises were old, then 
the putting into repair meant repair as old 
premises ; in other words, the degree and 
quality of the repairs must have reference 
to the age and class and general condition 
of the premises when let. This has al- 
ways been regarded as a leading case, and 
yet it is not easy to apply it, for opinions 
so often differ as to the condition, age and 
character of the building when enteied 
upon. The words " keep in repair " were, 
however, stated to imply the duty to put 
into repair, if the premises were not then 
in good repair. Another word, " repair- 
ing lease,*' was the subject of consideration 
in Easton vs, Pratt, 2 H. & C, 676. A 
testator had directed his property to be let 
on building or repairing leases. The 
trustees who had to carry out that direction, 
granted a lease whereby the tenant was 
bound to put old and dilapidated premises 
into a condition which would make them 
almost new. But one court held that the 
trustees had gone further than their testa- 
tor required ; yet the Exchequer Chamber 
held that that was wrong, for that the main 
object of a repairing lease was exactly 
what had been described, namely, it com- 
pelled the lessee to put the premises into 
much better repair than they were at the 
time of entry by the lessee. If the house 
was so dilapidated that it tumbled, then 
such a covenant would compel the lessee 
to rebuild it. And a similar meaning was 
given to the words '* maintain a mill in 
proper working condition," by the House 
of Lords, which held that, if the mill were 
burned down, the lessee would be bound to 
rebuild it. Such was a decision of Lord 
Cranworth, in Clark vs. City of Glasgow, 
1 Paters. Ap., 420 ; 1 Macd., 688. 

The subject of these cases was elab- 
orately discussed in a recent case of Proud- 
foot V8. Hart, 25 Q. B. D., 42, and 
brought to bear on a very practical ques- 
tion, namely, how far an outgoing tenant 
waa bound to repaper the walls. The 
plaintiff was landlord of a house in a Lon- 
don suburb, which was let at a rent of £53 
for three years, and the agreement con- 
tained a clause that the tenant should, dur- 
ing the term, keep the premises in good. 



tenantable repair, and so leave the same at 
the expiration thereof. At the expiration 
the landlord sued the tenant for breach, 
claiming £^1 for damages. The items 
making up that amount were for repaper- 
ing where the paper had been worn off; 
for repainting the woodwork where the 
paint had worn off ; for whitewashing and 
cleaning the staircase and ceiling ; and for 
£5 loss, caused by the house being refused 
by tenants, because of these repairs not 
having been made. One court held, that 
the outgoing tenant was not bound to do 
those things. But the Court of Appeal 
modified this conclusion, and laid down the 
law to this effect : The fact that the 
premises were out of repair when the de- 
fendant took possession, had nothing to do 
with the meaning of the covenant, but that 
the age of the house was very material. 
The tenant bound himself to keep the 
house in good and tenantable repair, and 
this meant that taking into account the age, 
character and locality of the house, he 
must make it reasonably fit for the occupa- 
tion of a reasonably-minded tenant of the 
class that would be likely to want such a 
house. It is true, it was not to be in the 
same condition as when the tenant took the 
house. It was not to be left in perfect re- 
pair, but in such a state that a reasonably- 
minded tenant would be willing to take it 
Applying these remarks to the papering 
and painting, the Court of Appeal said 
that in some instances a tenant would be 
obliged to put on a new paper, if by 
reason of damp or otherwise, the paper 
was hanging down the walls ; but if the 
paper was only a little the worse for tear 
and wear, then he would not be bound to 
repaper. Nor would he be bound to 
whitewash the ceiling, unless it was so 
black that a new tenant would not take the 
house. Nor would he be bound to put as 
expensive a paper as there was before, but 
only a paper suited to the class and locality 
of the house. Nor would he be bound to 
put in a new floor, unless it was so rotten 
that it could not be repaired. Such was 
the practical result of the judgment of the 
Court of Appeal as to a matter not easily 
dealt with. 
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Orphans' j^anrt 



O. C. OP LANCASTER COUNTY. 
Estate of John Hege, 8r., Deceased. 

Decedent* 8 JEstates — Personal property 
— Title to may pans without adminis- 
tration — Husband and wife — Wife^s 
money in possession of husband — 
When may be recovered from his estate 
— Statute of limitations — Presumption 
of payment of debts — Witnesses — Can- 
not be disqualified after evidence is 
taken — Rents not part of decedent* s 
estate, 

A step-son gave to his step-father for invest 
ment a sum of money, which the step- father 
invested in his own name. Subsequently the 
*tep-8on died intestate, and twenty-seven years 
afterwaixis the step-father died, still holding the 
said money, no letters of administration ever 
having been taken out on the step-son^s estate. 
Held, That the mother and only heir of the 
Btep-son was entitled to recover said money 
from her husband^s estate, and such recovery 
was not barred by the statute of limitations, the 
money being regarded as held in trust for her. 
Administration is not necessary to enable an 
heir to take title to personal property of a dece- 
dent, where there were no creditors and only 
one heir. Where twenty-seven years has elapsed 
since the death of the decedent, it will be pre- 
sumed that the debts were paid if tliere were 
any. 

Where witnesses were disinterested and com- 
petent at the time, their testimony was taken 
before the auditor on behalf of a claimant, but 
shortly afterwards, through the death of the 
claimant, became interested and disqualified, 
being heirs of the claimant, the said testimony 
can nevertheless be considei-ed by the auditor. 

On the distribution of a decedent's estate by 
an auditor, an exception filed by his widow, 
with reference to rents of real estate collected 
by the administrator and not charged in the ac- 
count, can not be considered by the auditor. 
Ber remedy is against the administrator indi- 
vidually. 

Exceptions to the report of B. F. Davis, 
Esq., auditor. 



Oeo. Nauman and W. D. Weaver^ for 
exceptions of decedents' administrator. 

There was no acknowledgment proved 
of indebtedness by decedent to his wife or 
to his step-son after his death. 

He never received any money from his 
wife, and can owe her nothing. The claim 
is not made for real estate under a result- 
ing trust. 

If there was a debt owing to the step- 
son, the statute bars it, and if valid, it 
could only be recovered through an sA- 
ministrator of the step-son. 

Gillen vs. Dixon, 65 Pa., 898. 

A. 0, Newphery for claim of widow and 
exception. 

The mother inherited all her son's 
property. 

2 Pur. Dig., 934 PL, 40. 

This was no resulting trust. 

Adams' Equity, p. 88. 

All moneys received from the son be- 
came the mother's property on his death. 

End. & Rich, on Married Women, Sec. 
218. 

Hann's Estate, 140 Pa., 420. 

Wormley's Estate, 187 Pa., 101. 

Hamill's Appeal, 88 Pa., 368. 

Young's Estate, 65 Pa., 101. 

Bergey*s Appeal, 60 Pa., 408. 

Statute of limitations does not apply 
against claim of married woman. 

End. & Rich, on Married Women, Sec. 
841-9. 

Etter vs. Greenawalt, 98 Pa., 422. 

Marstetter vs. Marstetter, 93 Pa., 350. 

Lucket on Lim., p. 222, Sees. 174-5. 

Act of June 3, 1887, does not apply. 
Repealed by Act of June 8, 1898, p. 344. 

End. on In. of Laws, Sees. 478-80. 

At the son's death the mother had a 
chose in action. 

Rep. & Law. Law Dictionary, p. 206. 

Husband had no dominion over it. 

Has. on Mar. Women, Sec. 85. 

He acted in a fiduciary capacity towards 
his wife. 

Darlington's Appeal, 86 Pa., 512. 

Shea's Appeal, 121 Pa., 302. 

Presumption is that all matters were 
arranged between them. 
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Borheck vs. Davis, 10 Law Review, 
409. 

If not, he is presuined guilty of fraud 
and coercion. 

Worrolejr^s Estate, 137 Pa., 101. 

Young*8 Estate, 66 Pa., 101. 

Bergey's Appeal, 60 Pa., 408. 

Evidence of all his transactions with his 
wife and step-son admissible. 

Borheck vs, Davis, 10 Law Review, 
409. 

Nichols vs, Nichols, 183 Fa., 438. 

The husband would be estopped now 
from withholding his wife's claims. 

Herman on Estoppel, 335, Sec. 321. 

Chapman vs. Chapman & Ganseman, 
59 Pa., 214. 

The interest on the widow's claims be- 
gins at her husband's death. 

Paul vs. Paul, 36 Pa., 277. 

Equity favors family compromises. 

Burkholder's Appeal, 105 Pa., 31. 

No administration was necessary. 

Weaver vs. Roth, 105 Pa.^ 408. 

Walworth vs. Abel, 52 Pa., 370. 

January 19, 1895. Opinion by Bru- 
BAKER, J. 

Upon a careful reading of the testimony 
taken on the claim of the estate of Catha- 
rine Hege, deceased, who was the widow 
of John Uege, deceased, we can see no 
error in the finding of facts, as reported by 
the auditor. The testimony of the claimant, 
which was uncontroverted, in our opinion 
was suflScient to sustain the findings, and, 
therefore, we are not at liberty to disturb 
the report. The facts may be briefly stated 
as follows: 

John Uege, Sr., the decedent, and Cath- 
arine Zeiset, were Germans, who came to 
this country in the year 1852. He was a 
widower, and had one son, John Hege, Jr., 
who was administrator of his father's estate. 
Catharine Zeiset had a natural born son, 
named Henry Zeiset, who was also born in 
Germany. Shortly after their arrival in 
this country, the decedent, John Hege, 
Sr., and Catharine Zeiset, were married. 

In Uie month of August, 1861, this son 
of Catharine Zeiset entered the military 
service of the United States in the civil 
war, and remained there until he was 



killed, which was on May 12, 1864, at 
which time, and for some time before bis 
death, he was Firpt Lieutenant in Com- 
pany D, in a regiment of Pennsylvania 
volunteers. During this time he sent 
home to his stepfather, the decedent, 
$1,500 or more for investment, a part of 
which the latter used towards the purchase 
of certain real estate in the city of Lan- 
caster, which he held in his own name. 
No letters of administration had ever been 
taken out on the estate of Lieut. Zeiset. 
The auditor finds the facts that the greater 
portion of this money was in the hands of 
the decedent and owing to Lieut. Zeiset 
at the time of his* death, and was held by 
the decedent, the step-father, until bis 
death, and that this money, to at least the 
amount of $1,000, was held in trust for 
his wife, the mother of Lieut. Zeiset, it 
having vested in her as the only heir, no 
question of administration having been 
raised by any creditor of her son's estate. 
The auditor on these facts awards the sum 
of one thousand dollars on this claim'. 

The only question before us on the ex- 
ceptions to the allowance of this claim, is 
whether the auditor's conclusions of' law 
are correct. The learned counsel for the 
exceptant contended with much earnest- 
ness that, admitting for the sake of the 
argument that the decedent was indebted 
to Lieut. Zeiset at the time of his death, 
there could be no recovery had against 
this estate, because : 

1st. The mother of Lieut. Zeiset, de- 
ceased, could not recover this chose in 
action except through the personal repre- 
sentatives of her son's estate. 

2. Because no administration having 
been raised on the son's estate and suit 
brought within six years from the death, 
the claim is barred by the statute of lim- 
itations. 

It will be noticed that Lieut. Zeiset died 
about twenty-seven years before the de- 
cedent. The claim, if it were made 
through the personal representatives of 
the son's estate, would undoubtedly be a 
stale one. The widow of the* decedent, 
however, instituted these proceedings, and 
presented a claim directly to the admin- 
istrators of her husband's estate, which, in 
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our opinion, bj reason of the confidential 
and fiduciary relation of husband and wife 
in the transaction, sustains the position of 
the auditor in the matter. 

While we recognize that the interest of 
the mother in her son's estate is person- 
alty, and would, as a general rule, have 
pa^ed to the personal representatives of 
the son under the law of distribution of 
decedents' estates, we are satisfied that 
the Act of Assembly was never intended 
to prevent the legal heirs from taking the 
tide and possession of property to which 
tliey are entitled, direct, where there are 
no creditors of the decedent ; especially 
80, where there is but one heir, as in the 
case under consideration. The primary 
object of an administration, under the law, 
is to gather together the assets of the 
estate, and convert them into money for the 
purpose of paying the debts. The law is 
founded on reason. When the necessity 
of an administration does not exist, the 
law relating to it no longer applies. 
Indeed, it would be, in noany cases, 
oppressive upon heirs to have administra- 
tion enforced upon estates for the purpose 
of distribution solely after great lapse of 
time from the death of the decedent, as it 
would only add unnecessary expenditures 
of money. We are not alone in this view 
of the law. There are authorities in our 
state reports to justify the conclusions of 
the auditor. It was said by Thompson, 
J., in Walworth vs. Abel, 52 Penn St., 
I$70, chat ^' No doubt the personal estate 
of a decedent vests in the administrator, 
but in trust for creditors and heirs and 
legatees. The mere legal estate passes to 
the administrator, the equitable descends 
upon the parties entitled to distribution. 
If there be no creditors, the heirs have a 
complete equity in the property, and if 
they choose, instead of taking letters of 
administration, to distribute it by arrange- 
ment made and executed amongst them- 
selves, where is the principle which for- 
bids it ?" 

This principle has been extended still 
further in McLean's Executors vs. Wade, 
53 Penn., 149. This case is very similar, 
^ reported, to the one under considera- 
tion. It was an action of account render 



brought by the grand-daughter of the de- 
cedent against his estate for receiving and 
managing the property and moneys of the 
estate of his deceased son without admin- 
istering on the son's estate, the grand- 
daui^hter being the only heir. 

The relation of the cestui qui trusty the 
Court says, was established by the acts 
and admissions of the grandfather. The 
granddaughter and her husband brought 
suit directly in their own names, without 
administration on her father's estate. 
Thompson, J., says in the opinion ; ** Un- 
doubtedly the estate of a decedent descends 
to his heirs at his death, subject to the 
claims of creditors and the laws in force 
for administering it; but if there be no 
debts and no distribution needed, and only 
a solitary heir, administration would seem 
to be useless. In this case I see no reason 
why the heir may not assert her rights. * 
* * This suit was instituted by the heir 
some twenty-six years after the death of 
father. After snch a lapse of time, and in 
the absence of any evidence to controvert 
it, there is a conclusive presumption of the 
payment of every species of debt which 
might have existed against the estate of 
her father at his decease." 

Lieut. Zeiset died some twenty-seven 
years before the death of John Hege, Sr., 
his stepfather, the decedent, leaving no 
other estate than the claim in question ; 
and the presumption of the payment of his 
debts is, therefore, conclusive. 

It seems to us that the confidential and 
fiduciary relation existing between husband 
and wife under the law in this State, in 
relation to her property in possession, is 
fully as strong as in the case above stated. ^ 
A husband is bound to deal with his wife 
in the strictest confidence. 

Darlington's Appeal, 86 Penn., 512. 

Shea's Appeal, 121 Penn., 302. 

The claim of Lieut. Zeiset against his 
step-father, John Hege, Sr., passed to his 
mother at his death as his only heir. The 
husband kept it in possession. The pre- 
sumption of law is, as in cases of receipts 
of moneys of the wife by the husband dur- 
ing coverture, that it must be regarded in 
law as a loan ; his acts and admissions, it 
seems to us, with reference to these moneys, 
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are sufficient to establish the relation of 
trustee and cestui qui trust between them. 
He was bound, by reason of the confiden- 
tial relation existing between him and his 
wife, to deal fairly with her, and to secure 
and protect her. 

Wormley's Estate, 137 Penn., 101. 

Sergey's Appeal, 60 Penn., 408. 

Darlington's Appeal, 86 Penn., 512. 

Shea's Appeal, 121 Penn., 802. 

See, also, Young's Estate, 65 Penn., 
101. 

We, therefore, dismiss exceptions num- 
bers 1, 2, 8, 4, 5 and 7. We can see no 
merit in the sixth exception. Catharine 
Hege, the widow, died on December 19th, 
1893. The witnesses were not her heirs 
and distributees at the time they gav^ their 
testimony, as it was taken by the auditor 
at least two months before her death. They 
then had no interest in the matter, and her 
subsequent death would not disqualify 
them. This exception is, therefore, dis- 
missed. 

We now come to the single exception 
filed on the part of the administrator of 
the widow's estate, Catharine Hege, de- 
ceased. It has reference to the rents of 
the real estate collected by John Hege, 
Jr., administrator of John Hege, Sr., de- 
ceased, which were not incorporated in the 
account. It forms no part of the balance 
of the fund of the estate for distribution, 
and has nothing to do with either the per- 
sonal assets of the estate or the fund 
realized upon the sale of the real estate 
by order of the court for payment of debts. 
There is no doubt that the widow was en- 
titled to her share of this money, but it 
must be collected by the heirs directly 
from John Hege, Jr., individually. 

The exceptions are dismissed and the 
report of the auditors is confirmed. 



O. C. OF LANCASTER COUNTY. 
Estate of Jacob Oriel, Deceased. 

Fees of Clerk of 0. C. on sale of real 
estate for paymevt of debts — Acts of 
March eSy 18 U, Sec. 10, P. L.,^8^ ; 
February «^, ISSU Sec. 8, P. L.,67 ; 
and June /^, 1878, Sec. 7, P. L., 16. 

The bill of costn of the clerk of the Orphans' 



Court, on proceedingB for the sale of real estato 
for payment of debt8, was three dollars for each 
of the eighty purpartn. The auditor allowed 
the clerk three dollars f<r each of the sixty- 
three sales, considering it as one sale where tli6^ 
same purchaser bought several purparts. 

Beld^ That only one fee of three dollars could 
be allowed for the whole proceeding. 

Ramsey v«. Alexander, 5 8. & R., 837, fol- 
lowed . 

The law governing the fees of the clerk of 
Orphans* Court in Lancaster county for the sale 
of propeity for payment of debts \t the Act of 
February 22, 1821, Strc. 8, P. L., 67. The Act 
of June 12, 1878, is not in force in this county. 

Exceptions to report of William Leaman,. 
Auditor, by Clerk of O. C. and creditore 
of estate. 

Brown ^ Hensel for Clerk of 0. C. 

Chas. 1. Landis and Owen P. Bricker 
for creditors. 

January 19th, 1895. Opinion by Bru- 
BAKER, J. 

The late Clerk of the Orphans' Court,. 
I. N. S. Will, Ertq., as well as the counsel 
for Mary A. Richards and others, creditors 
of the estate of Jacob Griel, deceased, ba» 
filed an exception to the allowance by the 
auditor of the fees of said clerk of Court 
on the proceedings had for the sale of real 
estate for the payment of debts, consistinj^ 
of eighty purparts, comprising houses and 
lots situated in the city of Lancaster. The 
bill of costs presented by the clerk is $3.00 
for each purpart, aggregating the sum of 
$240.00. The auditor allows $189.00 on 
the following summary of facts found: 

"In the present instance, there are 
sixty-three separate purchasers, several 
purparts being returned in a single return 
as struck down to one bidder. Where the 
return is of this character, the several pur- 
parts being returned as disposed of to the 
same purchaser should be considered a& 
one sale, and the clerk entitled to one fee 
of three dollars thereon. In this view of 
the question in hand, and following Justice 
Gibson, in the ca«e just cited, the auditor 
allows the Clerk of Orphans' Court three 
dollars on sixty-three sales reapectirely,. 
making a total of one hundred and eighty- 
nine dollars." 

The question arising here leL whether 
the allowance by the auditor ia a proper 
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one. The law povernin*; the fees of the 
clerk in this county is the Act of February 
22d, 1821, Section 8, P. L., 57, which 
says, " All proceedings for the sale of 
real estate, recognizance or confirmation, 
recording and copy, three dollars." The 
Act of Assembly of June 12th, 1878, 
Section 7, P. L., 16 — which the auditor 
erroneously cites as in force in this county 
—is not as broad as the former act. It 
saja, the clerk shall be allowed for ^' all 
proceedings for sale of real estate, three 
dollars." The fee bill of 28th of March, 
1814, Section 10, uDon which we have a 
construction and ruling by our Supreme 
Court in Ramsey V9. Alexander, 5 Sar- 
geant & Rawle, 887, is in the following 
language : " All proceedings for the sale 
of real estate, recording and copy, four 
dollars." We can find no other decision 
ol* the Supreme Court on the subject. In 
this case as reported, as in the Griel case, 
*'the administrators put the estate up to 
sale, and reported to the Court that they 
had sold part, and that the residue re- 
mained unsold for want of buyers. The 
order of sale of the residue was re 
newed from time to time till the whole was 
sold," in all twelve parcels or purparts and 
six sales. Tilghman, C. J., in writing the 
opinion of the Court, says, that the expres 
sion, " All proceedings for the sale of real 
estate," must have been designed to in- 
clude the whole, and not omit a part, the 
fees of which were to be fixed afterwards. 
Such a construction produces obscurity, 
indeed, and nothing will justify it but 
absolute necessity." And farther on in the 
opinion, in passing upon the charge of 
twenty-four dollars upon six sales, he says: 
"This char;:e can not be supporled. The 
whole was one proceeding for the sale of 
the estate, continued from time to time, 
till all was sold. The Act of Assembly 
allows a fee of four dollars for all the pro- 
ceedings." 

The learned auditor^ it will be noticed, 
adopts the dissenting opinion of Judge 
Gil^D, instead of following the ruling of 
the Supreme Court in the conclusion of 
law governing this case. In this dissent- 
ing ofMoion Justice Gibson, in construing 
the Act of 1814, says with much force. 



that " each sale is a distinct proceeding, 
and has its appropriate duties, which the 
oflBcer is bound to perform, and in propor- 
tion to the number of sales are those duties 
multiplied. I think it, therefore, a fair 
and reasonable construction to allow him a 
fee for each sale, it being his only compen- 
sation for the recording and copy, espec- 
ially as for the other parts of his duty, in- 
cident to the sale, he is to get nothing,, 
unless where they are especially provided 
for by some ether clause ;" and, as an il- 
lustration, refers to the case of tlie Bing- 
ham estate, which consisted, in a great 
measure, of wild lands, and ten volumes 
would not contain the proceedings, if it was 
sold by separate tracts. To quote from 
this opinion, he says : " It never could be 
the intention of the legislature that the 
clerk should in such case receive but four 
dollars." 

If we were permitted, as the learned 
auditor has done, to consult our own feel* 
ings in the matter, irrespective of the rule 
of stare decisis^ we should sustain his re- 
port and dismiss the exceptions, as, in our 
opinion, the compensation allowed by law 
is entirely inadequate for the services of 
the officer in this case. But the Court of 
Common Pleas is bound by the rulings of 
the Supreme Court, and until the case of 
Ramsey vs. Alexander, supra, is overruled,, 
it is our plain duty to obey the law as it is 
interpreted for us by our highest court. 

We are, therefore, obliged to sustain 
the exceptions filed on the part of the 
creditors and dismiss the exceptions on 
the part of the clerk of Court, and allow^ 
the sum of three dollars for the whole pro- 
ceeding and strike out the rest of the 
award. With this correction the report of 
the auditor is confirmed. 

Livingston, P. J., disagrees .with this 
decision, holding that in the case followed 
the Supreme Court was evenly divided, the 
third justice being absent. 
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C. p. OP LUZERNE COUNTY. 
Borough of EdwardsTille vs. Bice. 

Certiorari to burgess — Special allocatur. 

1. A burgess being clothed with no other 
jurisdiction than that of an alderman or justice 
of the peace, a certiorari to bring up hitt pro- 
ceedings for the collection of a fine for a breach 
of a borough ordinance may issue without a 
special aUoeatur. 

2, Whether the certiorari issued without a 
special aUocatur will be a supersedeas, not 
decided. 

Certiorari. 

C. R. BankSy for plaintiflT. 

JE. F. Mc Govern y for defendant. 

October 22, 1894. Opinion by RiCB, 
P.J. 

This was a proceeding before the bur- 
gess for the recovery of a fine or penalty 
for the breach of a borough ordinance ; and 
the record is clearly defective because it 
does not set out in full the section of 
the ordinance under which the defendant 
was fined. This is conceded ; but it is 
claimed that the certiorari should not have 
issued without a special allocatur. 

^^ The judges of the courts of Common 
Pleas, within their respective counties, 
shall have power to issue writs of certiorari 
to justices of the peace and other inferior 
courts not of record, and to cause their 
proceedings to be brought before them, and 
right and justice to be done." Art. V., 
Sec. 10, of the Constitution. The second 
section of the Act of April 26, 1856, P. 
L., 804, provides : " That no special al- 
lowance of a writ of certiorari to a justice 
of the peace or alderman shall be held re- 
quisite to the maintenance of such writ." 
This act, although entitled a supplement to 
the act of 1810, is not confined in its ap- 
plication to proceedings under the latter 
act. McGinnis vs. Vernon, 07 Pa., 149 ; 
Delaware Co. Turnpike Road, 4 C. C 
101. In City of Wilkesbarre vs. Kosek, 
1 Knip, 454, we held that it did not apply 
to certioraris to proceedings before the 
mayor, because, under the laws and ordi- 
nances of the city governing such proceed- 
ings, his power and jurisdiction were spec- 



ial and exclusive, and not simply those of 
an alderman or justice of the peace. We 
do not propose to go over that ground 
again in this case. It is suflScient to saj 
that the reason assigned for the ruling, 
whether good or not, distinguishes the case 
from the one at bar. The powers, juris- 
diction and authority of a burgess, in pro- 
ceedings for the collection of fines and 
penalties imposed by borough ordinances, 
are simply those of a justice of the peace, 
and are not special or exclusive. Act of 
May 19, 1887, P. L., 133. It would be 
anomalous if in one case the writ could 
issue as a matter of right, and in the other 
case only on special allowance. We are of 
opinion that a burgess, being clothed with 
no other jurisdiction than that of an alder- 
man or justice of the peace, his proceed- 
ings can be dealt with by the courts of 
record only as such. It was upon this 
ground that the Supreme Court held that 
they could not take jurisdiction in Spicer 
vs. Rees, 5 R., 119-123. Whether the 
certiorari sued out without special allow- 
ance would operate as a supersedeas is a 
different question, which is not raised in 
this case. 

The exceptions are sustained and the 
judgment reversed. 

— Luz. Leg. Register. 



Abuse of Power of Directors. 

One who keeps watch of corporation liti- 
gation in the courts of the various States* is 
apt to grow somewhat pessimistic. He con- 
stantly encounters cases involving a ques- 
tionable exercise of power or abuse of trust 
on the part of officers and directors. In the 
nature of things, temptations to such illegal 
acts are bound to continue strong, and to 
assume as many different forms as business 
ingenuity suggests new methods of enter- 
prise. A director of a corporation is, of 
course, a trustee for the stockholders, but 
his fiduciary capacity is expected to be, 
and usually is, conjoined with an individual, 
beneficial interest. It is not at^all the ideal 
of a business corporation that it should be 
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managed by men who are as disinterested 
as judges or stakeholders. A director 
must be a stockholder, and, as a rule, the 
more stock he holds the more eligible is he 
regarded to membership in the board. 
The practical theory is that the concerns of 
the company are best managed by those 
having a large personal stake in its busi- 
ness. 

It was a natural extension of these ideas 
that led the courts to hold that a director, 
although a trustee, may, under certain re* 
strictions, contract directly with the com- 
pany in his own interest. Our own Court 
of Appeals, in Gamble vs. Q. C. W. Co., 
123 N. Y., 91, decided that a owner of 
property is not debarred from selling it to 
a corporation of which he is a stockholder 
and director, so long as he does not, while 
acting in his own interest, also act as 
trustee or representative of the corpora- 
tion. The main argument advanced in 
favor of allowing directors to contract in- 
dividually with their company is that, 
otherwise, a corporation might be deprived 
of assistance in times of emergency from 
die persons who, by reason of their knowl- 
edge of its affairs, and their interest in the 
enterprise, would be most likely to offer 
financial aid. 

The blending of trusteeship for others 
with personal pecuniary interest underlies 
the whole practical conception of corporate 
life, and necessarily colors judicial con- 
sideration of questions arising in litigations. 
A director's coincident fiduciary obligation 
and individual privilege are not without 
analogy in the law of private trusts. The 
general rule is that a trustee to sell cannot 
directly or indirectly purchase the trust 
property, but when a trustee has also an 
individual interest to protect by bidding at 
the sale, the court, upon special application, 
may impose suitable conditions to protect 
all parties, to the end that a purchase, if 
made by such trustee, shall be valid. 

Scbolle vi. Scholle, 101 N. Y., 167. 

De Carters vi». Chammont, 3 Paige, 177. 

While, happily, it is neither impossible 
nor uncommon for men to act honestly, 
jnstly and prudently, both in fiduciary ca- 
pacity and in guarding their own interests, 
the unfortunate probability is that, by 



reason of the peculiar position occupied by 
directors, abuses of power and frauds upon 
stockholders will be of quite frequent oc- 
currence. The courts are tending more 
and more, in controversies of this character, 
to do substantial justice on the special facts 
involved, ignoring technical considerations 
and defenses growing out of the fiction of 
corporate entity. The decision of the Gen- 
eral Term of the Supreme Court in Pondir 
V8. N. Y., L. E. and W. R. Co. involves 
a righteous exercise of judicial authority in 
the interesjb of minority stockholders. It 
holds that the minority stockholders in a 
company, whose property has been trans- 
ferred without adequate consideration in 
order to further the interests of trustees 
and a majority of stockholders, may, upon 
default of the corporation to bring an action 
to redress the wrong, maintain a suit them- 
selves, either to set aside the conveyance, 
or against the parties to the transaction as 
trustees ex-maleficio, for an accounting. 

It is an elementary rule in the adminis- 
tration of all trusts, that the power to sell 
trust property doesnot include the authority 
to give it away. From the standpoint of 
the minority, this was substantially what was 
done. The transfer was by one company 
to another, and the vendee owned a major- 
ity of the vendor company's stock. The 
directors of the vendor company were 
elected and controlled by the vendee com- 
pany, and on the whole, it would be diffi- 
cult to imagine a situation where the dispo- 
sition tq disregard the rights of minority 
cestui que trust would be greater. 

The equitable position on the merits, and 
the forcible language of the general term, 
ought to exert considerable influence to- 
wards keeping directors and their legal 
advisers mindful of the obligations of trus- 
teeship. In Hanley Vf. Balch (Decem- 
ber, 1892, 63 N. W. R., 954), the Su- 
preme Court of Michigan sustained a 
direct action for damages, by an innocent 
and non-consenting stockholder, against 
other members of a corporation, whose man- 
agement of its affairs, though observing 
technical formalities, had substantially de- 
frauded him. The recent case of Earle 
et al. V8. Seattle and Ry. Co. et al.^ in the 
Circuit Court of the United States, D. 
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Washington, N. D., 56 Fed. R., 909, hart 
many material points of resemblance to 
the present litigation, and the following 
extracts from the syllabus may aptly be 
considered upon the question of the gen- 
eral rights and remedies of minority stock- 
holders. 

"A railroad company, organized under 
the laws of Wa8hin;:;ton, has no authority 
to transfer its franchises, except by sale and 
conveyance of lease made in accordance 
with the statutes relating to the transfer 
of titles to such property ; and where, by 
a so called ^ traffic agreement,' the trustees, 
without the consent of the minority stock- 
holders, in effect transfer to another rail- 
road company the entire control and man- 
agement of the property, tor practically 
the legal lifetime of the corporation, such 
contract is illegal and void." 

**A controlling interest in the stock of a 
railway company was purchased by an- 
other railway company, which thereby se- 
cured the election of a board of trustees, 
consisting of its own officers and em- 
ployees, who owned no stock in their own 
right. This board then executed an ille- 
gal traffic agreement, whereby the entire 
control of the franchises and property of 
the former company were surrendered to 
the latter. Held^ Ttiat the minority 
stockholders in the former company could 
maintain a bill to annul the contract with 
out first applying to the board of trustees 
for protection." See, also, Gamble vs. 
Q. C. W. Co. et al., in New York Court of 
Appeals, supra. — New York Law Journal, 



That a statute making illegitimate chil- 
dren capable " of inheriting and transmit- 
ting an inheritance on the part of or to the 
mother," does not permit collateral rela- 
tives of the mother to derive the estate 
through her, is decided in the Kentucky 
case of Croan vs. Phelps, 28 L. R. A., 
758. The whole subject of inheritance 
by, through, or from illegitimates is treated 
in a note to the case. It is a noticeable 
fact that the rights of such children have 
in modern times been greatly enlarged by 
statute. 



Mr. Jambs IItdb, once a lawyer in a 



small town on Long Island, tells a story 
about himself. He says: 

"It was when I used to practice law ia 
a little town near the center of the state. 
A farmer had one of the neighbors arrested 
for stealing ducks, and I was employed by 
the accused to endeavor to convince the 
court that such was not the case. The 
plaintiff was positive that his neighbor was 
guilty, because he had seen the ducks in 
the defendant's yard. " How do you know 
they were your ducks?" I asked. "Oh^ 
I should know my own ducks anywhere,'* 
replied the farmer, and he gave a descrip- 
tion of the various peculiarities whereby 
he could readily distinguish them from 
others. 

♦* Why," I said, " those ducks can't be 
of such rare breed ; I have seen some jost 
like them in my own yard." 

"That's not at afl unlikely," replied 
the farmer, ** for they are not the only 
ones I have had stolen lately." 



In a Western Court a negro was con- 
victed of stealing a mule. Before the 
sentence was pronounced, the judge gave 
him an opportunity to speak for himself, 
and he said : 

" I would n't er tuck de mule nohow, 
ef I hadn't read in de Testament what 
Jesus took a mule." 

The Judge remarked: "Yes, but he 
didn't ride him to Kingston, and try to sell 
him ;" and thereupon he gave the negro 
three years in the penitentiary. 



The Lawyer's Lullaby. 

BY F. H. 00008WELL. 

Be fttill, my cliUd ! remain in statu quo, 
While I propel thy cradle to and fro. 
I^t no involved re8 inter alios 
Prevail while we're cousultiug inter uos. 
Was that a little pain in mediaa i-es ? 
Too bad ! too bad ! we'll have no more of these. 
I'll send a capias for some wise expert 
Who knows to eject the pain and stay the hart. 
No trespasser shall come to trouble thee ; 
For thou dost own this house In simple fee — 
And thy administrators, heirs, assigns, 
To have, to hold, convey at thy dengns. 
Correct thy pleadings, my own baby boy ; 
Let there be no abatement of thy joy ; 
Quash every tendency to keep awake, 
And verdict, costs and judgment thou sbalt take. 
—Boston TransenpL 
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O. C. OF LANCASTER COUNTY. 

Estate of Peter McOonomy, Deceased. 

Decedents^ estates — Trusts — Appoint- 
ment of trustee without jurisdiction — 
Liability of sureties of trustee — Cestuis 
que fru stent heirs of other surety — 
Con tribution — Con version . 

A decedent who lived and died in Philadel- 
phia named in his will bi« executors as trustees 
of a fund for the sole and separate use of cet tain 
ctMtuis que trustenL On the death of the surviv- 
ing executor, who lived in Washington, D. C., 
the Court of Common Pleas of Lancaster county, 
on petition of the ctstuU que trtMUnt, appointed 
a new trustee, vrho subsequently died insolvent. 

Held, That the estate of a deceased surety of 
the latter trustee was liable for the amount of 
the trust fund, notwithstanding the want of 
jurisdiction in the Court to appoint the said 
trustee ; the money haviug been paid over, the 
sureties on the trustee's bond were liable, 
whether it be considered as an official or volun- 
tary bond, and were estopped from alleging 
otherwise. 

Where a will directs that "after the death of 
my wife, Rebecca, let the real estate and per- 
sonal property be sold, or, if it can, be dWided 
to the satisfaction of the heirs, so that each 
shall receive the amount that should be appor- 
tioned to them," and also after ceitaiu legacies 
have been deducted, *Met the i-eal estate and 
personal property be divided into seven equal 
shares.'' etc., there is a conversion> into per- 
sonalty. 

It is no defense to a claim by a cestui que trust 
against the estate of a deceased surety on the 
^od of the decased and insolvent trustee to 
allege that the cestui que trust was heir and dis- 
tributee of the other surety on said bond, also 
deceased. The proper remedy would be by suit 
for contribution by the administrator of the for- 
Qier against the administrator of the latter 
surety. 

EzceptioDS to report of auditor. 

The report of William Aug. Atlee, au- 
ditor, contains, inter alia^ the iollowing: 

A claim was presented before the audi- 
tor arising as follows : 

William Whelan, late of the city of 



Philadelphia, deceased, bj his will dated 
March 24, 1863, bequeathed one eighth 
part of tiis estate to his executors and the 
survivor of them in trust for the sole and 
separate use of Catharine Smith and Ellen 
A. Sheaif during their lives, with remainder 
to their children. The will was proved in 
the city of Philadelphia, letters testament- 
ary issued there, and this trust fund came 
into the hands of Thomas Feran, of the 
city of Washington, D. C, one of the ex- 
ecutors, who executed the duties of the 
trust until he died, about the year 1873. 
After his death, on June 30, 1878, Ellen 
A. Sheaff and Catharine Smith, eestuis que 
trustent, presented their petition to the 
Court of Common Pleas of Lancaster 
County, setting forth the facts and praying 
the Court to appoint Ambrose McConomy 
trustee instead of the deceased trustee. 
The Court appointed him and on the same 
day approved the bond of the new trustee. 
This bond is as follows : 

^^Know all men by these presents that we, 
Ambrose McConomy, Peter McConomy and 
Charles Gillespie, all of the city of Lancas- 
ter, Pennsylvania, are held and firmly bound 
unto the Commonwealth of Pennsylvania 
in the sum of twenty thousand dollars law- 
ful money of the United States, to be paid 
to the said Commonwealth, for the use of 
all persons interested in the estates of Ellen 
A. Sheaff and Catharine Smith, under the 
will of William Whelan of the city of Phil- 
adelphia, deceased, to which payment well 
and truly to be made and done, we bind 
ourselves jointly and severally, our and 
each of our heirs, executors and adminis- 
trators and every of them firmly by these 
presents. 

Sealed with our seals dated the eigh 
teenth day of June, in the year of our 
Lord one thousand eight hundred and 
seventy-three. 

The condition of the above obligation is 
such, that if the above bounden Ambrose 
McConomy, who on the 1 day of June, 
A. D. 1873, appointed by the Court of 
ComDK)n Pleas of Lancaster county trustee 
of the said Ellen A. Sheaff and Catharine 
Smith, shall and do well and faithfully 
perform the trust reposed in him as trustee 
as aforesaid, and shall duly and truly ae- 
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count for such estate, property or foDila of 

the said Ellen A. Sheaff and Catharine 

Smith, under the will of William Whelan, 

deceased, as may or shall come into his 

hands, without fraud or delay, then the 

above obligation to be void, otherwise to 

be and remain in full force and virtue. 

Ambrose McConomt. [sbal. 

Pbteb McConomt. [sbal. 

Charles Gillespie. [seal. 

Sealed and delivered in the presence of 
Charles J. Gillespie, 
U. R. MoCohomt. 

June 30, IbTS, approved in open court. 

Auest: Wm. M. Slatmaker, 

ProtJtonotartfJ* 

After the death of Ambrose McConomy, 
the trustee thus appointed, Ellen A. Sheaff, 
one of the eettuis que trustent^ presented 
her petition to the Court of Common Pleas 
of Lancaster county, setting forth the facts, 
praying the court to award a citation to 
Lucy A . McConomy, administratrix of the 
estate of Ambrose McConomy, commanding 
her to exhibit an account of the trust fund 
or show cause why the same should not be 
done. , On February 10,1893, the citation 
issued. On June 20, 1893, Mrs. McConomy 
filed the account, which was duly confirmed 
at August Term, 1893, showing a balance 
due Ellen A. Sheaff, $5,398.82, and a bal- 
ance due Catharine Smith, $5,483.24. and 
adds a note *^ The accountant asks allow- 
ance out of the above fund the amount of 
fees paid to prothonotary« $9.89, also 
counsel fees for H. B. Swarr and 1. C. 
Arnold, professional services in filin/r this 
account. These counsel fees are fixed by 
the auditor at fifty dollars ($50). One- 
half of these additional charges must be 
deducted from each, leaving due to Ellen 
A. bheaff $5,868.38 and to Catharine 
Smith $5,453.29. On July 7, 1894, the 
People's Tru9t, Savings and Deposit Com- 
pany were duly appointed by the Court of 
Common Pleas of Lancaster county trustees 
..of these funds. The proceedings are re- 
corded in Trust Book No. 6, pp. 125, 145. 

The People's Trust, Savings and Deposit 
Company, trustee, claims to be paid these 
amounts out of the fund now for distribu- 
tion, as the decedent, Peter McConomy, 
.was one of the sureties of Ambrose Mc- 



Conomy as trustee in a joint and several 
surety bond, and Ambrose McConomy, is 
is admitted, died entirely insolvent and 
witiiout any assets. 

lliis is objected to on two gpennds. 
One that Ellen A. Sheaff and Catharine 
Smith, the cettuti que truntent^ are 
daughters of Charles Gillespie, the other 
surety, who died some years ago, and 
from whose estate they received their dis- 
tributive shares. This objection is of no 
validity ; if there is any claim it must be 
by the administnUor of Peter McConomy's 
estate against the administrator of Charles 
Gillespie's estate for contribution if tliis 
estate is ultimately obliged to pay these 
claims ; the distributees cannot be brought 
in in this proceeding. 

The other ground of objection is far 
more serious. William Whelan lived and 
died in Philadelphia ; the Orphans' Court 
of that county had sole jurisdiction of the 
estate and the proceedings therein; the 
bequest was to the executors of the will eo 
nomine; Thomas Feran received the funds 
as one of the executors. And yet after 
his death the petition for the appointment 
of his successor is presented to the Court 
of Common Pleas of Lancaster county, and 
the appointment is made by that Court of 
Ambrose McConomy, who accepted the 
trust, and received the funds of the drust 
estate. 

Now where the testamentary trust is 
given to the executors virtute officii^ jur- 
isdiction is exclusively in the Orphans' 
Court, Wapples's Appeal, 74 Pa., 100; 
here the appointment was made by a Court 
of Common Pleas. The Orphans' Court 
of Philadelphia County having jurisdiction 
of the estate, a Court of Lancaster County 
took jurisdiction and appointed the trustee, 
whose surety is now asked to be held liable 
for the loss of the trust estate. 

Can he be so held ? 

Before entering upon this question it 
will be well to ascertain the status of the 
fund, part of which is strictly the pro- 
ceeds of personal estate, part of purchase 
money of real estate held as such by Peter 
McConomy in his life-time, and sold by 
the administrator under power given in the 
will, and part the proceeds ef refd estate 
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boaght by the trustee to save investment, 
and sold by him. The first .and third are 
clearly personal estate. And the seoond 
18 also under cur decisions in Pennsylvania. 

Mr. McConomy in his will directs ^^ After 
tHe death of my wife Rebecca, let the real 
estate and personal property be sold, or if 
it can be divided to the satisfaction of the 
heirs so that each shall receive the amount 
that should be apportioned to them." He 
also directs ^ After the foregoing amounts " 
legacies to certain parties ^' have been de- 
ducted, then let the real estate and pergonal 
property bedivtded into seven equal^h^res/' 

AoDong the decisions of our own Su- 
preme Court the following seem to be par 
tieularly applicable to the language of this 
will. 

A conversion of real estate will be im- 
plied when there has been a blending of 
the real and personal estate so as to show 
that the testator intended to create a com- 
mon fund out of both real and personal 
estate, and to bequeath the fund as money. 
Hunt's Appeal, 105 Pa., 128. Marshall's 
Estate, 147 Pa., 77. 

^' The rule is too well settled to need the 
citation of authorities that an express and 
explicit direction by the will, to sell the 
real estate of the testator and divide the 
proceeds, works a conversion of it into per- 
sonalty on his death. In this case there 
was an express direction to sell. The fact 
that it further permitted one of his sons, 
at his option, to take it at the valuation to 
be made, did not change the effect of the 
direction to sell. Whether or not a son 
acquired it, it was nevertheless a sale, and 
the one taking it became a purchaser. 
Until that period of time it continued per- 
sonalty." laird's Appeal, 85 Pa., ^39. 

^*An absolute direction to sell lands 
after the death of the testator's widow, and 
to divide the proceeds among his children, 
effects an equitable conversion thereof into 
personalty , . . Does the subsequent pro- 
vision, that, if his heirs shall agree to a 
division of the estate among themselves, 
the executor shall not be bound to sell, 
operate to prevent a conversion ? We are 
of opinion that it does not." Jones vs. 
CalweU, 97 Pa., 42. 

**The auditing judge did not discuss the 



question of equitable conversion, for the 
reason that the sale by the executors 
worked an actual conversion, and having 
been brought into, court was to be distri- 
buted as money and was liable for the tea* 
tator's debts. In this we think he was 
clearly right." Appeal of City of Phila- 
delphia, 112 Pa., 470. 

The whole fund now for distribution is, 
therefore, personalty, and i^ liable, for the 
testator's debts. 

Has then the trustee for Ellen A. Sheaff 
and Catharine Smith a right to come in on 
this fund for money received by the former 
trustee and lost by him, or oan this surety 
absolve himself from liability, by alleging 
the irregularity of the appointment? 

If the question was for the first time 
propounded, the auditor would be of opin- 
ion that this estate is clearly liable. If 
the representatives of Mr. Feran, the first 
trustee, had refused to pay the money to 
the trustee so irregularly appointed, clearly 
they could not have been compelled to pay 
it; the appointment might have been con- 
sidered as void, and the trustee removed 
on application of a trustee appointed by a 
court of competent authority and jurisdic 
tion. But he was appointed and gave this 
bond for the faithful performance of the 
duties of his ofiice, among which duties was 
the payment of the funds in his hands to 
his successor in the trust. He received 
the money and squandered it; his estate is 
totally insolvent and cannot pay it or any 
portion of it 16 the present trustee. This 
bond is either an oflScial bond properly ap- 
proved by the court or is a voluntary bond 
to secure the fund. 

If an official bond, then the trustee and 
his sureties are estopped from denying its 
validity and force, and must pay it; if a 
voluntary bond, then it is equally valid and 
binding. If no bond had been filed in 
court, and these sureties had given a bond 
directly to the cestuis que trustent to pro- 
tect them and save them harmless from 
loss, would not the ceMtuis que trustent 
have had cause of aption, perhaps to the 
use of the new trustee, on the bond, and 
would not the sureties have been held 
liable ? They surely would have been so 
held. 
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This appointment cannot be qneationed 
by the representativea of Ambrose Mc- 
Conomy or his sureties. The one volun- 
taril}' accepted the» appointment and 
assumed the responsibilities and executed 
the bond, the others voluntarily assumed 
the liabilities of sureties. The surety is 
the only one here objecting that, althou^ 
he voluntarily agreed to be bound as surety 
under that appointment, the Court had no 
jurisdiction to take this bond, and this after 
bis principal had received and squandered 
the money. Equity and good conscience 
forbid such a defense. 

But the question is not for the first time 
propounded ; cases similar, almost identi- 
cal, have been before our Supreme Court, 
and in every instance, so far as the auditor 
can find, the sureties have been held 
liable. 

Foster et al. V8. The Commonwealth, 85 
Pa., 148, was an action of debt on the ad- 
ministration bond of Byron Kingsberry, 
deceased, who was the administrator of 
Simon Spalding, deceased. The suit was 
against the sureties, who defended on the 
ground that the letters of administration, 
and all proceedings under them, were void, 
having been granted by the register more 
than twenty-one years after the death of 
the decedent, contrary to the express pro 
hibition of the Act of 15th March, 1882. 
The Court below charged the jury that this 
was no defence to the bond, and the judg- 
ment was for the plaintiff. In affirming 
the judgment Lowrie, C. J., says : "The 
Act of Assembly was intended for the pro- 
tection of estates against intermeddlers, 
and not for the protection of the intermed- 
dlers themselves ; and these cannot use it 
to destroy the estate. Even if we should 
regard the letters as void as affecting the 
estate, we should not regard them as void 
as affecting the accountability of the per- 
sons acting under them. We should then 
treat the administrator as a usurper, and 
his sureties as aiding him in^his acts, and 
then we would not allow them to set up the 
usurpation as a protection against account- 
ability for it; for a man cannot take ad- 
vantage of his own wrong, or set it up as a 
defence. The forms of law have an indefi- 
nite lubricity and flexibility for escaping 



from all efforts to use them for tlie 
tion of an immoral defense." 

Franklin vm, Hammond ft «/., 45 Pt^ 
607, was an action of debt bj Thomia E. 
Franklin for use v«. John W. Hawmwii 
and his sureties on a joint and aevenJ 
bond. Hammond had been appointed hr 
Mr. Franklin, then Attorney General, bo 
agent or attorney to discover and brin-^ to 
settlement any and all corportttons in de- 
fault to the Commonwealth of Penn9yl»a«t 
on account of the non-pajrinent of their 
dues: Nothing was said in the appoint- 
ment 4* to any power to collect awl re- 
ceive' the hioneys doe. Hammoad entered 
into a bond, mith sureties, with conditk© 
to faithfully perform the duties and serw 
committed to him, and truly account for 
and pay over all moneys received by bin 
by virtue thereof. He did receive moneys 
which he did not pay over, awl suit wi* 
brought on the bond. The Court bel*^' 
held that the power of attorney did aet 
confer authority to receive money, iwi 
that the defendants were not liable on their 
bond, and therefore entered judgment for 
the defendants. This judgment the So- 
prcme Court reversed, saying, " The i<fe* 
that because Franklin was but an a^en^ 
himself he could not delegate hisjpowrrto 
Hammond, is of no force here. First, be- 
cause his deputation, as we have alre*lT 
seen, was broad enough to allow him to 
substitute, if he deemed it best, and sec- 
ondly, even if the position were as sag 
gested, it would be neither a legal nor 
equitable defense by the agent an<i ft» 
sureties to their bond. It might affect th« 
validity of his acts with third parties, hnt 
it would not enable him to keep the inoney 
collected, nor would it render invaM the 
voluntary bond given by himself and snre- 
ties, conditioned that he would pay over. 
The judgment was reversed, and jadjzmeot 
entered for the plaintiff. 

Wylie et. al, vb, Gallagher ef.ol.,^ 
Pa^ 205, was an action of debt on the 
official bond of Joseph L. Wylie, Treasurer 
of Fayette county. During his ttrm of 
office the County Commissioners \^^^ 
four thousand notes, in the similitude of 
bank notes, of the denomination of $o eA 
amounting in all to $20,000, to be paii 
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mt, circulated and used as money. This 
icrip was given by the commissioners to 
he treasurer, who paid it out and circu- 
ated it as money. On settlement of the 
j-easorer^s account this scrip was charged 
;o him, bringing him in debt $2,156.28. 
He became insolvent and suit was brought 
>n the bond. His sureties defended on 
the ground that this scrip was noj; money, 
was illegal, and, therefore, they could not 
be made Hable for it, and because it would 
increase their responsibility beyond what 
was contemplated at the time the bond was 
given. The court below entered judgment 
for the plaintiflb, and this judgment was 
affirmed by the Supreme Court, on the 
ground that Wylie was estopped from 
denying his liability for this scrip, however 
illegal it was, that he was liable to the 
county on his bond, and that his sureties 
were equally liable with him. 

Boehmer vs. The County of Schuylkill, 
46 Pa., 452, is a case very like Wylie vs. 
Gallagher, and was decided in the same way. 
In Doner's Estate, Eppley's Appeal, 
156 Pa., 301, William M. Doner was ap- 
pointed guardian, of Anna S. Doner, while 
\i% was administrator of Samuel A. Doner, 
her father. Samael Eppley was surety on 
his guardian bond. The guardian became 
insolvent, and filed an account as guardian, 
to which the surety excepted, and asked 
for the vacation of the appointment as 
guardian. The Orphans' Court of Cum- 
berland County discharged the rule to 
▼aeate and dismissed the exceptions to the 
account. The surety appealed, but the 
Supreme Court, Williams, J., delivering 
the opinion, says **Tho appellant was 
surety upon the bond of William M. Doner, 
guardian of Annie S. Doner. His princi- 
pal, after being cited so to do, settled his 
account as guardian, and a balance of 
about sixteen hundred dollars was found 
in his hands. The appellant excepted to 
^18 account and the balance found due 
thereon, on the ground that the principal, 
at the time of his appointment as guardian, 
was one of the administrators of the estate 
of bis ward's father. 

The appointment was made in violation 
of the Act of March 29, 1882, P. L., 190, 
vbich distiDCtlj declares that no executor 



or administrator shall be appointed by the 
Orphans' Court guardian of a minor having 
an interest in the estate under the care of 
such executor or administrator. The posi- 
tion of the appellant is that the appoint^ 
ment was, for this reason, void, and the 
bond given for the faithful discharge of his^ 
duties as guardian by the appointee w"a» 
invalid and is now incapable of enforcements 
There can be no doubt that the appoint -^ 
ment was in violation of law. * * * It is 
clear, therefore (for the reasons stated in 
the part of the opinion omitted),, that \\e 
was subject to the jurisdiction of the Or- 
phans' Court and was rightly cited to st8\te 
and settle his account. For the balance 
due upon it he is liable in the same manner 
that any guardian is liable. He may be 
proceeded against personally or upon hia 
bond, and his sureties will be liable for the 
balance remaining in the hands of the^ir 
principal. * * * Neither the guardian nor 
his sureties can be heard to deny his liabil* 
ity for money of his ward actually received 
by him on the ground that he ought not to 
have been appointed. * * * Whether 
Doner should have been appointed is not 
now the question. He was appointed. 
He assumed to act under the appointment. 
He has the money of his ward still in hia 
hands, and if he does not pay it over his 
sureties may properly be called upon to do 
so for him. 

The tame is held by the courts of other 
states : Bassett vs. Crafts, 129 Maf>s., 513; 
Gray vs. the State, 78 Ind., 68; Har- 
baugh vs. Albertson, 102 Ii)d., 69 ; Pan- 
nill's Adm'r. vs. Galloway, 78 Va., 887 ; 
Williamson v«. Woodman, 73 Maine, 163 ; 
People vs. Huson, 78 Cal., 154, and by 
the Supreme Court of the United States, 
Bruce vs. the United States, 17 How. U. 
S., 437. 

Mr. Brandt in his work on Suretyship 
and Guaranty, Vol. 1, Sections 42, 43, 44 
and 45, states the rule as follows : " The 
general rule is that sureties are estopped 
to deny the facts recited in the obligations 
signed by them, and this whether the re- 
citals are true or false in fact. Having 
once solemnly alleged the existence of the 
fact, they cannot afterwards be heard to 
deny it." 
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On reason and autbority, therefore, the 
auditor decides that the estate of Peter 
McCooomy, deceased, mnnt pay to the 
trustee in the estate of William Whelan, 
deceased, the amounts found due the cestuis 
que tru stent in the account filed by Lucy 
A. McOonomy, Administrator of the estate 
of Ambrose McConomy, deceased^ the for- 
mer trustee, with interest from May 1 , 1893. 

Elxceptions were filed by the following 
attorneys: 

Sevry CarpentfTy as administrator of 
Mary McConomy, deceased, a legatee. 

John E. Malone^ for Anastasia Rhoads, 
a daughter of decedent. 

Brown ^ Hevsel^ for Lucy A. Mc- 
Cotiomy^ administratrix of Ambrose Mc^ 
Conomy, deceased. 

Oeo. M, Kline^ for Alice McGonomy, 
administratrix of Peter McGonomy^ de- 
ceased. 

George Nauman^ contra, also filed the 
following exception in behalf of the cestuis 
que trustent : 

^^The Auditor should have found that 
Ellen A. Sheaif, in June, 1878, resided in 
Lancaster County, and that Catharine 
Smith resided in Pittsburg at the same 
time, in the same year, and that part of 
the trust funds held for their benefit by 
Thomas Feran was, in June, 1873, in- 
vested in Lancaster County." 

John A, Coyle also appeared for 
Edward McGovern, guardian of children 
x>f Peter McGonomy, Jr., deceased. 

Mr. Malone filed the following brief: 

The real estate is converted by the 
terms of Peter McGonomy 's will. 

Jones vs. Caldwell, 97 Pa., 42. 

Laird's Appeal, 4 W. N. C, 473. 

Laird's Appeal, 85 Pa., 339. 

Erie Dime Savings Bank vs. Vincent, 
105 Pa., 316. 

Philadelphia's Appeal, 112 Pa., 470. 

Marshairs Kstate, 147 Pa., 77. 

Bright's Appeal, 100 Pa., 602. 

Hunt and Lehman's Appeals, 106 Pa., 
128. 

Mellon vs. Reed, 123 Pa., 1. 

As to jurisdiction : 

Jones Estate, 4 Wharton, 184. 

Brown's Appeal, ^ Jones, 833. 

Seibert's Appeal, 7 Harris, 63. 



Wapple's A^HMd, 74 Pa. SC, 100. 

Court having no jurisdiction, bond is 
void, and there can be no recovery against 
sureties. 

Murfreo on Official Bonds, page 269, 
Sec. ^62. 

Conant vs. Newton, 126 Mass., 105. 

Sigoumey vs. Sibley, 21 Pick., 101. 

Sigourney vs. SiUey, 22 Pick., 507. 

Tinsky vs. Kirhy, 17 S. G., 1. 

Dickenson et al. vs. State, 2ft Neb., 72. 

Grum vs. Wilson, 61 Miss., 238. 6iian|. 
ian bond. 

Boyd vs. Swing, 88 Miss., 182. 

State vs. Bartlett, 80 Miss., 624. 

Thomas vs. Burrus, 23 Miss., 660. 

Tucker vs. State, U Md., 322. 

Kremer, App.« vs. Mugele, 168 Psm 
493. 

DuH's Appeal, 108 Pa., 604. 

Brandt on Suretyship And . GiiaraDtj, 
Vol. 1, page 62, Sec. 46- 

Contra. 

Brandt on Suretyship and Guaranty, 
Vol. 1, page 66, etc.. Sees. 42, 48, 44 and 
46. 

Brandt on Suretyship and Guaranty, 
Vol. 2, page 744, etc.. Sees. 620 and 621. 

Norton vs. Miller, 26 Ark., 108. 

Harbaugh vs. Albertson, 102 Ind.,69. 

Pannill's Admr. vs. Galloway, 78 Vs., 
887. 

Bruce vs.N. S., 17 How. (V. S.),487. 

Johnston vs. Smith, 26 Hun., 171. 
* Gray vs. State, 78 Lid., 68. 

Williamson vs. Woodman, 73 Maine, 
163. 

People vs. Huson, 78 Gal., 164. 

Collins vs. Mitchell, 6 Fla., 364. 

Franklin's Admr. v*. De Priest, 18 
Grattan (Va.),257. 

See Wylie vs. Gallagher, 46 Pa., 205. 

Franklin vs. Hammond^ 46 Pa., 507. 

Boehm vs. Co. of bchuylkill, 46 Fa*, 
462. 

Doner's Est., 166 Pa., 301. 

Foster vs. Commonwealth, 36 Pa., 148. 

Mr. Nauman filed the following brief 

As to conversion of real estate : 

Jones vs. Caldwell, 97 Pa., 42. 

Laird's Appeal, 4 W. N. C, 478. 

Laird's Appeal, 86 Pa., 889. 

Erie Bk. vs. Vincent, 106 Pa., 815. 
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Philadelphia's App., 112 Pa., 470. 

Marghall'd Est., 147 Pa., 77. 

Bright's Appeal, 100 Pa., 602. 

UuDt & LehmaD's App., 105 Pa., 128. 

Mellon V9. Reed, 128 Pa., 1. 

As to jarisdiotion: 

Brown's Appeal, 2 Jones, {533. 

As to bond being valid, even if no juris- 
diction : 

Conant V8> Newton, 120 Mass., 110. 

Brandt on Suretyship and Guaranty, 
\'ol. 1, p. 68, Sees. 42, 48, 44, 45; Vol. 
2, p. 744, Sees. 620. 621. 

tiarbaugh v». Albertson, 102 Ind., 76. 

Pannill V8. Galloway, 78 Va., 304-6. 

Bruce vs. U. S., 17 How. U. S., 437. 

Gray v$. State, 78 Ind., 70-75. 

Williamson vs. Woodman, 73 Me., 163- 
166. 

People t^. Ilttson, 78 Gal., 166-7. 

Franklin v$. De Priest, 18 Grattan 
(Vs.), 266. 

Wylie V8. Gallagher, 46 Pa., 209-210. 

Franklin V9. Hammond, 45 Pa., 607- 
611-512. 

Boebm vs. Co. of Schuylkill, 46 Pa., 
452-464-465. 

Bassett vs. Crafts, 129 Mass., 616-617. 

Fridge vs. State, 8 Gill k Johnson, 
108-114. 

Kelly vs. Ohio, 26 Ohio State, 677-578. 

Doner's Est., 166 Pa., 801 • 

January 19, 1895. Opinion by Liv- 
IMOStON, P. J. 

An examination of the evidence pre- 
sented to, and passed upon by the learned 
auditor, his carefully prepared and able 
report, and the authorities cited on the 
arj^ament, has failed to satisfy the Court, 
tliat the auditor has erred with reference 
to the matters complained qf by the ex- 
ceptants The exceptions are, therefore, all 
dismissed, and the report of the auditor 
confirmed absolucely. 

Exceptions disatissed and report con- 
fimed absolutely by the Court. 
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a p. OF LANCASTER COUNTY. 

Heisey ▼>• Witmer. 

Jwstiaes of the peace — Jurisdiction"^ 
Consequential damages — Nuisance. 

A justice of tfae peace has jio juriKdiction in a 
suit for damages for maintainlDg a nuisance. 

The summons was issued in ** assumpsit for 
damages for maintaining a nuisance/' and the 
i*eoora set forth that the suit was brought '*to 
recover damages of the amount of $275 for main- 
taining a nuisance in throwing the offal of 
slaughtered animals in a shed,** causing sick- 
ness in the plamtiflTs family. The judgment 
was tor plaintiff for $90. 

Held that the proceeding should be reversed 
on certiorari. 

October Term, 1894. No. 87. 

Certiorari. 

Wm. R. Brinton^ for certiorari. 

Wm. R. Ilarnishy contra. 

January J 9, 1895. Opinion by Liv- 
ingston, P. J. 

The transcript of the justice shows that 
*^this is an action brought to recover dam- 
ages of the amount of $275, for maintain- 
ing a nuisance in throwing the offal of 
slaughtered animals in a shed clone to 
plaoe of residence of plaintiiF, causing the 
atmosphere to become unhealthy, and as 
being such caused sickness in the family of 
plaintiff, involving hiib in damages by be- 
ing deprived of the enjoyment of life, tb0 
consequence of said existing nuisance," 

And that the summons he issued was in 
**' assumpsit for damages for maintaining a 
nuisance." And after hearing testimony 
the justice entered judgment in favor of 
plaintiff for'^ilO.OO and costs ; '' 14 weeks at 
$5.00 = $70.00 ; Med. Att. $20.00 ; totel 
$90.00." 

Unfortunately for this structure, it has 
no foundation upon which to stand. 

In Hobbs vs. Geiss (13 S. 4 R.. 417- 
420), Judge Duncan says, in speaking of 
justices in trespasses, ^^ When I speak of 
trespass, I mean tli^ action of trespass vi 
et armis^ where the injury is immediate, 
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and not an action of trespass on the case, 
where it is consequential, as a nuisance." 

In Herrigas v«. McGill (I Ashmead, 
152), the court say : " A justice ot* the 
peace has no jurisdiction in an action on 
the case for a nuisance." And having no 
foundation, the exceptions must be per- 
mitted to stand, and the proceedings before 
the magistrate must fall. 

Exceptions sustained, and the proceed- 
ings of the magistrate reversed and set 



C. P. OF LUZERNE COUNTY. 
Pittston Borough vs. Dimond. 

Borough orditianee — Fine — Procedure 
— Arrest. 

Peddling fruit in violation of a borouirh oidi- 
i^nce is not that character of offense which 
justifieK the arrest of a citizen without warrant 
or other process, and especially not if the record 
of the magistrate does not show that the arrest 
was made upon view. 

Certiorari, 

C. F. Bohan, for plaintiff. 

Paul •/. Sherwood^ for defendant. 



October 22, 1894. 
P.J. 



Opinion by RiCB, 



We gather from this record that the de- 
fendant waR arrested for peddling fruit in 
the borough without license, contrary to 
an ordinance which reads as follows: ''It 
shall not be lawful for any itinerant person 
or persons to hawk, peddle, or offer for 
sale, either privately or by public outcry, 
upon the public streets or places within the 
borough, any patent medicines, soaps, nos- 
trums, salves, teas, coffees, or other arti- 
cles of peddlers' ware, without first having 
obtained a license to do so from the burgess. 
* * * Any person offending against the 
provisions of this ordinance shall be ar- 
rested and fined a sum not exceeding five 
dollars." He was at once taken before 
the burgess, and, after one witness was 
sworn, a judgmentfor the fine of five dol- 
lars was entered against him, which he 
paid. It does not appear frdm the record 
when this ordinance was passed, nor when 
the alleged offense was committed. In 



Reading vs. O'Reilly, 1 Woodw., 408, 
Judge Woodward reversed the proceeding? 
because the record did not affirmativelj 
show that the alleged offense was committed 
after the passage of the ordinance. 

A more serious objection is that the rec> 
ord does not show that the defendant va» 
arrested by virtue of any process based on 
an information sworn or unsworn, nor even 
that he was arrested "upon view." For 
aught that the transcript shows, the ped 
dling may have occurred weeks before the 
arrest, and not then in tlie presence of the 
officer. It may be that he was arrested 
while in the act of peddling, but the rec- 
ord does not affirmatively show it, and i& 
proceedings of this nature nothing essen- 
tial to the jurisdiction is to be presumed. 
We do not propose to discuss in this case 
the authority to arrest without a warrant. 
There may be cases where it would be jus- 
tifiable, even for the breach of a boroogh 
ordinance, but be that as it may, it is clear 
that this is not such a case. The alleged 
offense was not a breach of the peace, and 
had no tendency to cause one. Nor was it 
per 86 immoral. It is only by a most lib- 
eral interpretation of the ordinance that it 
can be held that peddling fruit is within 
its provisions. But, at all events, it was 
not that character of offense which justifies 
the arrest of a citisen without a warrant, 
or other process, and especially not if the 
arrest is not made upon view. The recent 
decision rendered by Judge Lynch in Plj- 
mouth Boro. vs. Penkok, 7 Kulp, 101, is 
directly on the point. See also Com. v$. 
Borden, 61 Pa., 272; Milton Boro. p«. 
Hoagland, 8 C. C, 288 ; Phila. vs. Camp- 
bell, 11 Phila., 163; Sharp vs. Wilkes- 
barre, 1 Kulp, 73 ; Johnson vs. Pittston, 
3 Kulp, 244. 

The judgment is reversed. 

— Luz. Leg. Reg. 



The story is told of a judge who tries 
hard to be impartial and to say nothing in 
his charges that will lean either way, that 
he recently said to a jury whom he charged r 
'* Now, gentlemen, if anything I have said 
has made the slightest impression on your 
minds, pray dismiss it." 
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C. p. OF LANCASTER COUNTY. 
Shober vs. Henry. 

Aldermeyi — Jurisdiction — Title to land 
in question — Arts of March £0^ 1810^ 
6 ISm., 170; March 22, 187 1^, 6 Sm,, 
183, and May 29, 18^9, P. L., 19^, 

The Act of Marcli 22, 1814, is repealed by the 
Act of May 29, 1879, and an affidavi*; that the 
title to real estate ^*may come in qnestion," 
filed before the hearing by a defendant, is suf- 
ficient to deprive a magistrate of jurisdiction. 

If the Act of 1814 were not repealed by the 
Act of 1879, it would, nevertheless, be confined 
in its application to the special cases in which it 
confers Jurisdiction, and would not apply where 
there was jurisdiction under the Act of 1810. 

November Term, 1894, No. 2. 

Certiorari. 

A. ff. Fritchey, for certiorari. 

George Nauman, contra. 

January 19, 1895. Opinion by Liv- 
ingston, P. J. 

Tbe proceedings of the magistrate show 
that a summons in debt was issued Septem- 
ber 17, 1894, requiring the appearance of 
the defendant on September 22, 1894, be 
tween the hours of 2 and 2^ p. m. 

On September 18, 1894, the summons 
was returned, served on defendant, etc.; 

On September 22, 1894, at 1 : 50 
o'clock p. m., defendant appeared with 
his counsel, A. H. Fritchey, Esq., and 
presented the following affidavit : 
"John A. Shober \ Summons, etc., before 
v«. > Jeremiah Rife, Al- 

Sam'l. H. Henry. ) derman. 

Lancaster county, %%: 

And now, September 22, 1894, Samuel 
fl. Henry, the defendant above, being duly 
affirmed according to law, deposes and 
says, that in the trial of tbe above suit, the 
tide to real estate may come in question ; 



that the Alderman, therefore, has no juris- 
diction in the matter, that the said Alder- 
man having heretofore refused to receive 
his affidavit to that effect, ho now files the 
same as a part of the proceedings in the 
cause, and desires it to be made a part of 
the record. S. H. Henry. 

Affirmed and subscribed before me this- 
September 22, 1894. 

I. C. Arnold [seal]. 
Notary Public." 

"Affidavit received and marked J. R. 1^ 
and attached to the docket entry in this 
case," gays the Alderman. 

And then he proceeds thus : "And now, 
September 22, 1894, between the hours of 
2 and 'i| o'clock p. m. plaintiff appears, 
claim $3.00 for repairing fence. Deft, docs 
not appear. John A. Shober sworn, claims 
as agent for Mrs. John A. Shober $3.00 for 
repairing fence belonging to defendant, be- 
ing the fence on the dividing line between 
properties Nos. 240 and 242 North Prince- 
street. Demand made, ahd no part of 
claim paid. On hearing, etc., judgment 
publicly by default against defendant for 
$3.00, with costs of suit, etc." 

After which certiorari was issued. 

The following is the exception : 

" The proceedings before the Alderman 
in the above cause are excepted to, because 
the defendant, before hearing, had made 
affidavit that the title to real estate might 
come in question, and the Alderman, therer 
fore, had no jurisdiction." 

It will be observed that plaintiff does not 
allege that he was employed, or even re- 
quested by defendant to repair this fence, 
as he alleges, the dividing line fence be- 
tween properties Nos. 240 and 242. Whose 
properties are these ? Who owns No. 240, 
and who 242 ? 

We are not informed, but we know that 
prior to the hearing before the justice, the 
defendant had presented to the justice his 
affidavit setting forth that in the trial of 
this suit before the justice, the title to 
real estate may come in question. 

The Act of 1810, gave to the " Justices 
of the peace of the several counties of this 
Commonwealth, jurisdiction of all causes 
of action arising from contract, either ex- 
press or implied, in all cases where the 
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sum demanded 18 not above one hundred 
dollars, except in cases of real contract, 
■where the title to lands or tenements may 
come in question, or actions upon promise 
of marriage." 

It is contended that this cause is not 
ruled by the Act of 1810, but by a later 
act passed March 22, 1814. This Act of 
i^A was passed to extend the jurisdiction 
of just^iftg, and is entitled " An Act regu- 
lating the p%'/iceedings of justices of the 
peace and alderttaen in cases of trespass, 
trover and rent, and 5ji.J declares, that 
the justices of peace of the severis?! ^^ounties 
of this Commonwealth, and the aldenuen 
of the city of Philadelphia, shall have jur- 
isdiction of actions of trover and conversion 
and actions of trespass brouglit for the re- 
covery of damages for injury done or com- 
mitted on real and personal estate in all 
cases where the value of the property 
claimed, or the damages alleged to have 
been sustained, shall not exceed $100, and 
by a proviso in § 2 it is provided, that if 
the defendant shall before the trial of the 
action make oath or affirmation that the title 
to lands will come in question in the said 
action, then the. justice or alderman shall 
dismiss the same — and § 6 gives to justices 
and aldermen original jurisdiction of all 
cases of rent not exceeding $100. It then 
repeals Acts of March 1, 179i>, March 21, 
1806, April 18, 1807, and April 4, 180y, 
but does not the Act of 1810. The Act 
of 1814, being passed for the special pur- 
poses stated in it, and not being a general 
Act applying to.the jurisdiction of justices 
in all cases, must in its application be con- 
fined to the special cases in which it con- 
fers jurisdiction upon the justices and alder- 
men, and cannot be applied to cases in 
which they had jurisdiction under the Act 
of 1810, and this construction has been put 
upon it by the Courts, which long since 
the passage of the Act of 1814 have held 
that the first section of the Act of 20th of 
March, 1810, remained in full force. 

In 18f 3, in Lauchner vs. Rex (20 Pa., 
464), Black, C. J., in the opinion says : 
"The Act of 1810 expressly excepts from 
the jurisdiction of justices all cases of real 
contract where the title to lands may come 
in question. This excludes from their 



cognizance every suit on a contract con- 
cerning, or in any way connected with 
realty (3 Harr., 860). * Whether it be to 
enforce payment of purchase money (3 
Penn. Rep., 888), or to recover back 
what has been paid by the vendee after 
rescission of the agreement (2 W., 136), 
or though it be on a note given in consider 
ation of an easement (6 W., 387). In all 
these cases the title to land may come in 
question, and they can no more be tried by 
a justice than ejectment, slander or battery. 
But by the Act of 1814 jurisdiction is 
given to justices in all actions of trespass 
1*^' injury to real estate, excluding only 
those caees in wAteft ike title to land 
actually does come in question ; and in or- 
der to determine whether the fact be so, 
the defendant may interpose his oath and 
stop the proceeding at any time before 
trial." (This case is cited in Collins vs. Col- 
lins, 37 Pa., 387-8.) But we have only 
been showing how the Act of 1814 was con- 
strued while it was in existence. The Act 
of 29 May, 1879, P. L., 1879, page 194, 
entitled An Act to enlarge the juribdiction 
of justices of the peace, and regulating the 
fees of constables making sales under this 
Act, Section 1 declares, "That the Al- 
dermen, Magistratefl, and Justices of the 
Peace in this Commonwealth, shall have 
concurrent jurisdiction with the Courts of 
Common Pleas of all actions arising from 
contract, either express or implied, and of 
all actions of trespass and of trover and 
conversion, wherein the sum demanded 
does not exceed $300, except in cases of 
real contract where the title to lands or 
tenements may come in question, or action 
upon promise of marriage." 

And Section 3 declares that " All acts 
or parts of acts inconsistent herewith, be 
and the same arc hereby repealed." 

We, therefore, bid farewell to the Act 
of 1814, referred to, its demise being 
caused by a dose of legislative repeal in 
1879. Requiescat, etc. 

I think we may say, as did the Supreme 
Court in Goddard vs. McKean : ** By the 
plaintilTs own showing, the title to real es- 
tate was liable to come in question." 
Line fences between the properties of per- 
sons are a fruitful source of litigation, and. 
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therefore, when the affidavit was filed set- 
ting forth that the title to real estate may 
come in question, the jurisdiction of the 
justice was ended, and he should have dis- 
misi^ed the case. 

The exception is, therefore, sustained, 
and the proceeding's of the naagistrate are 
reversed and set aside. 



Orphans' Sk^nrL 



0. C. OP LANCASTER COUNTY. 

Estate of David Weiler. Deceased. 

Decedent^ s estates — Test a men tart/ charge 
on real estate devised — Lien of — When 
not discharged by sales. 

The testato'- disposed of his whole estate as 
follows : '* I give aud bequeath to my son 
Geonre and son Silas. Weiler, all iny real estate 
for the sum of two thousand five hundred dol- 
lars, and after her decease, that is to say, my 
wife Mary Weiler, then after all funeral expense 
is paid, then all my personal pro|>erty to be 
sold and all debts ])aid, then all what is left to 
be divided equally amoni^st ray ten children or 
to their heirs and assigns." Gcorije and Silas 
accepted the real estate, but the valuation money 
was never paid, and the land pass^^d uito the 
hands of third parties, Georjre's share having 
been sold by the sheriff, aud Silas* share by an 
aswi^nee in bankruptcy. 

Held, that tlie acceptance of the real estate 
iras a purchase to take effnot alter the death of 
the widow, aud the legal title was conditioned 
on the payment of the valuation money, the 
lien fur which was not discharged by the sales 
of the land, and a decree < f payment should 
therefore be entered against the present owners. 

Rule to show cause why valuation money 
en land devised hy testator, should not be 
paid into court. 

Chas. I. Landis and A. ff. Fritchey^ 
for rule. 

William D. Weaver^ contra. 

The above rule was granted on a petition 
filed August 21, 1893, and f. B. Holahan, 
-£«}., was appointed auditor, to hear, pass 
«pon, and report the facts. 

The decedent, David Weiler, died on 
April 12, 1864. 

The widow, Mary Weiler, died on Oc- 
tober 18, 1875. 



January 19, 1895. Opinion by Bru- 
BAKBR, J. 

The main question in this case is whether 
the devise to the testator's sons, George 
and Silas, is a charge on the land. The 
testator disposed of his whole estate as 
follows: "Item. I give and bequeath to 
my son George and son Silas Weiler 
all my real estate for the sum of two 
thousand five hundred dollars, and after 
her decease, that is to say, my wife, Mary 
Weiler, then after all funeral expense is 
pai<l, then all my personal property to be 
sold and all debts paid, then all what is 
left to be divided equally amongst my ten 
children or to their heirs or assigns." 

The auditor to whom the matter was re- 
ferred by the Court to take testimony and 
find the facts, has found as a fact that 
George and Silas Weiler accepted the real 
estate devised to them under this clause of 
the will, but that the valuation moneys 
mentioned therein were not paid by them 
or by any one else for them. The land 
has since passed into the possession of 
other parties, and the several interests of 
the devisees are now held by Isaac Styer, 
who is in possession of the same. 

The auditor further finds, among other 
facts, that Mary Weiler, the widow, died 
on October 18, 1875 ; that Silas Weiler was 
adjudged a bankrupt in 1868 ; that on De- 
cember 17th of that year, David G. Eshle- 
man, the assignee in bankruptcy of Silas 
Weiler, conveyed all the right and title of 
said Silas Weiler, at the time he was ad- 
judged a bankrupt, of the thirty acre tract 
of land in question, which interest was 
subsequently purchased by Isaac Styer, 
the present owner; that after the death of 
the widow, George Weiler, on November 
6th, 1875, conveyed his undivided interest 
in said land to Rebecca Weiler, widow of 
Silas Weiler; that the sheriff of Lancaster 
county, on a writ of venditioni exponas^ 
issued out of the Court of Common Fleas, 
on October 6, 1880, sold the interest of 
George Weiler in said land to John B. 
Good, who, in turn, sold and conveyed the 
same to Isaac Styer, the present owner. 

It is contended on the part of the rule 
that the latid devised to the sons by the 
testator was subject to the charge of the 

Digitized by VjOOQIC 



124 



LANCASTER LAW REVIEW. 



valuation moneys or legacies, and that it is 
still subject to the payment of them. 
There is no doubt, in our opinion, that the 
acceptance of the real estate was, in law, a 
purchase by the devisees, to take effect 
after the decease of the widow upon con- 
dition of the payment of these moneys; 
that this was the evident intent of the tes- 
tator in making the devise to his sons can 
be readily seen from the disposition he 
makes of the money, which formed part 
of the estate for the purpose of distribu- 
tion, as it is to be equally divided among 
his ten children, which includes the -de- 
visees. The interest that these devisees, 
therefore, had in the property was merely 
an equitable one, the legal title to the 
land being conditioned upon the payment 
of the valuation money. 

It was said in Gilbert's Appeal, 85 Penn., 
347, that ** while, in order to make 
legacies a charge on land, it must be found 
that such was the testator's intention, still 
it is not necessary that its ascertainment 
should rest on direct expression. It is 
enough if the intention appears by natural 
and obvious implication from the provisions 
of the will." In that case '* the testator 
gave certain land to one of his sons at $83 
per acre, the proceeds thereof to be divided 
into eight equal shares, and distributed 
equally among his sons and daughters. 
Held^ that it was the intent of the testator 
that the land should be charged with the 
payment of these legacies.'* 

See, also. Hart vb. Homiller's Executor, 
23 Penn., 39. 

Wertz's Appeal, 69 Penn., 173. 

Knecht's Appeal, 71 Penn., 333. 

Pierce, Adm'r. v%. Livingston, Adm'r., 
80 Penn., 99. 

Hoover v%. Hoover, 5 Penn., 851. 

If the construction we have given to the 
will is the correct one, and the land was 
accepted subject to the charge, we do not 
see that either the sale by the assignee in 
bankruptcy of Silas' interest, or the sale 
by the sheriff of George's interest can af- 
fect the charge on the land. Either of 
these sales must necessarily be subject to 
the payment of the valuation moneys. 
Indeed, the conveyance by the assignee in 
bankruptcy was expressly so made. 



We are of opinion that, as the valuation 
moneys in the devise under the will to 
George and Silas Weiler have not been 
paid, the rule in this case should be made 
absolute. 

We direct a decree to be drawn up by 
counsel for the rule, ordering and directing 
the said Isaac Styer, the present owner of 
the land, to pay the said moneys with in- 
terest from the date of the death of the 
widow, towic: On October 18, 1875, on 
the first day of April next, or, in default 
thereof a writ of levari facias is to be is- 
sued to sell the same. Let the decree be 
so entered. 



^ttprem^ j^omL 



Ffeiffer vs. Brown et al, 

Surface drainage — Bight % and liabilities 
of land owners with regard to. 

The right of the upper land owner to dis- 
charge water on the lower lands of his neighbor 
exists only when the water is discharged by 
natural means and in natural quantities. If be 
altei-s the natural conditions so as to change 
the course of the water, or concentrates it at a 
particular point, or hy artificial means its 
volume is increased, he becomes liable for any 
injury caused thereby. 

When a land owner seeks to recover damages 
from his neighbor on account of the latter 
cbanginff the natural flow or quality of the 
water which crosses the land of both, the prac- 
tical inquiries in determining liability are, jSrti, 
whether the damage ^as necessary and una- 
voidable, and, second^ if not, was it* sufficiently 
obvious to have been foreseen, and also pre- 
ventable by i^asonable caie and expenditure? 

The question as to what is such reasonable 
expenditure on the part of the defendant which 
would prevent injury to the plain iff's land, de- 
pends upon whether or not the expense i-equired 
to prevent the flow of the water on the plain- 
tiif *s land would be so great that all profit 
winch might be derived from the contemplated 
act would be consumed thereby. If the ex- 
pense of preventing the flow of watf*r would be 
greater than the contemplated profits to be de- 
rived from the change, then the defendant is 
not liable in damages to the plaintiff, otherwise 
he is. 

Appeal of Catharine PfeifFer, plaintiff, 
from the judgment of the Court of Common 
Pleas of Butler county, in favor of de- 
fendants, J. L. Brown, Wm. Breaden,^ 
Adam Schultz, John Keck, L. Ganz, P. 
M. Frederick, J. M. Doty and Emily Best,^ 
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1 an action of trespass to recover damages 
aosed by turning salt water from de- 
endauts' oil well on plaintiff's adjoining 
irid- 

Prior to the month of December, 1892, 
plaintiff was the owner of a tract of land 
ituated in Forward township, Butler 
ountj. Pa., bounded on the north by land 
►f the heirs of John Stewart, decased. 

Some time in that year (1892) the do- 
endants obtained a lease of three acres on 
he above-mentioned tract of the Stewart 
leirs and commenced to drill a well for oil 
L^iereon at a point within eighty or ninety 
feet of plaintiff's northern line. At this 
place the land sloped gently toward the 
»oath, and while there was no natural 
watercourse passing from the Stewart 
tract to the plaintiff 's land, there was a 
broad depression which is a hollow or 
ravine. 

The well of defendants appears to have 
been located at about the upper end of 
this depression, while their receiving tanks 
were located a short distance further 
down it toward plaintiff's north line. The 
oil was found in what is called the hundred- 
foot formation, and when the defendants 
commenced to pump the well, they brought 
great quantities of salt water to the sur- 
face. The oil and water were pumped 
from the well into a storage tank, where 
the former, being the lighter, would rise 
to the surface, then as soon as the tank 
was full the salt water would be drawn off 
at the bottom, and appellees would allow 
it to flow where it would. Gravity natur- 
ally inclined it down the depression in the 
direction of plaintiff's lands, over which, in 
the months of December, 1892, and Janu 
ary, 1893,it flowed in great quantities and 
spread out over a wide surface, to the 
damage of the plaintiff* 's herbage, orchard 
and soil. 

She then caused a ditch to be plowed 
along the centre line of the depression and 
at its lowest part. This ditch passed from 
her north line, or the south line of de- 
fendants' lease, down this depression, and 
at its lower end terminated in a small 
brook. 

Thereafter the salt water from de- 
fendants' well passed down this artificial 



channel until it reached the brook, and 
from that time did no damage to the sur- 
rounding land or its products, nor is any 
damage claimed as having resulted fron^ 
and after the plowing of the ditch. 

Suit was thep instituted by plaintiff to 
recover for the injury of her crops, etc.,. 
by the salt water, and upon trial of the 
case verdict was rendered for the de* 
fendants. 

W. H, Lu%lcy for appellant. 

W. D. Brandon^ for appellees. 

January 7, 1895. Opinion by Mitchell^ 
J. 

The right of the upper land owner to 
discharge water on the lower lands of his 
neighbor is in general a right of flowage 
only in the natural ways and natural quan- 
tities. If he alters the natural conditions 
so as to change the course of the water, or 
concentrate it at a particular point, or by 
artificial means to increase its volume, he 
becomes liable for any injury caused 
thereby: Addison on Torts, Sec. 288, Ed. 
1891. 

In the present case the defendants, by 
drilling a well and pumping, increased the 
aggregate quantity of water discharged,, 
concentrated it at an artificial point of flow,, 
and changed its character from fresh to 
salt, whereby it became more injurious to 
plaintiff's land. Prima facie^ therefore^ 
they were liable in this action, and the 
burden of proof was on them to show some 
reason why the general rule should not 
apply. This they endeavored to do by 
the claim that the water was discharged in 
the lawful and proper use of their own 
land. The exception is well established 
and is thus expressed in tho strongest au- 
thority in its favor: Penn. Coal Co. V8^ 
Sanderson, 118 Pa., 126: "Every man 
has the right to the natural use and enjoy- 
ment of his own property, and if, while 
lawfully in such use and enjoyment with- 
out negligence, an unavoidable loss occura 
to his neighbor, it is damnum absque in- 
juria,^^ But this, as was shown in Col- 
lins V9. Chartiers Valley Gas Co., 131 Pa.^ 
148, does not go beyond proper use and 
unavoidable damage. It was accordingly 
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said in the latter case that " the use which 
inflicts the damage must be natural, proper 
and free from negligence, and the damage 
unavoidable. * * * Hence the prac- 
tical inquiry \Sj firsts whether the damage 
was necessary and unavoidable ; fecondly^ 
if not, was it sufficiently obvious to have 
been foreseen, and also preventable by 
reasonable care and expenditure?" 

This brintrs us to the consideration of 
what is meant by reasonable care and ex- 
penditure. In the Chartiers case ip was 
said in the charge that the jury might have 
found that if the defendants had exercised 
any reasonable judgment, or investigated 
or paid attention to it, they would have 
known that the injury to the plaintiff 
would follow, and with the outlay of a 
small amount of money might have pre- 
vented it. These remarks appear to apply 
equally to the present case. On the tacts 
fihown it could hardly be contended that 
the injury was unavoidable. The very 
simple device resorted to by the plaintiff 
obviated it, and there was evidence from 
which the jury not only might but should 
have found that defendants should have 
foreseen the result of their operations and 
provided against it. In regard to what is 
a reasonable expense in this connection, 
neither in the Chartiers nor any of the 
^ther cases has it been necessary to de- 
fine it strictly ; but it is clear from all of 
them that the word reasonable is not to be 
taken in a narrow sense. It is not to be 
lost sight of that the defendants' right to 
injure another's land at all, to any extent, 
is an exception, and the burden is always 
upon him to bring himself within it. And 
his exception is founded on necessity, and 
because otherwise he would himself be de- 
prived of the beneficial use and enjoyment 
of his own land. Unless that would be the 
substantial result of forbidding his action, 
he is not within the immunity of any of 
the cases. And the expense which will 
absolve him from the duty of preventing 
the injury must come substantially up to 
the same standard. If the expense of 
preventing the damage from his act is 
such as practically to counterbalance the 
expected profit or benefit, then it is clearly 
unreasonable, and beyond what he could 



I . 



justly be called upon to assume. If, on 
the other hand, however large in actual 
amount, it is small in proportion to the 
gain to himself, it is reasonable, in regard 
to his neighbor's rights, and he should pay 
it to prevent the damage, or should make 
compensation for the injury done. Be- 
tween these two extremes lies a debatable 
region where the cases must stand upon 
their own facts, under the only general 
rule that can be laid down in advance, tHat 
the expense required would so detract 
from the purpose and benefit of the con- 
templated act, as to be a substantial de- 
privation of the right to the use of one's 
own property. If damage could have 
been prevented short of this, it is injuria^ 
which will sustain an action. 

In regard to the somewhat analogous 
right of eminent domain over public fran- 
chise previously existing — a right resting 
on the same basis of necessity — it was said 
in Pittsburgh Junction Co.'s Appeal, 122 
Pa., 611, 581, "the location claimed for 
defendant is a matter of economy, not of 
necessity. It can construct its road and 
reach its terminus by another route. It 
is true it would be expensive, but it is a 
mere question of money and engineering 
skill. It is not entitled to run through 
plaintiff's yard, and cripple its facilities 
for handling its business, merely to save 
money ;" and further, quoting from Penn. 
R. R. Co.'s Appeal, 93 Pa., 150, there 
" must be a necessity that arises from the 
very nature of things, over which the cor- 
poration has no control ; it must not be a 
necessity created by the company itself 
for its own convenience, or for the sake of 
economy." While it is not meant to be 
said that this standard should be enforced 
without qualification, against private rights 
to the natural use of property, it never- 
theless illustrates the basis of necessity on 
which the exercise of such rights to the 
damage of another without compensating 
him, must rest. Each party has clear 
rights to the use and and enjoyment of 
property, and each must concede some- 
thing for the preservation of the other. 
Where conflict is irreconcilable the right 
to use one's own must prevail, but it can 
only do so without compenaatioQ where the 
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Tesohing damage is not avoidable at all, or 
only at such expense as would be practi- 
cally prohibitory. 

In the charge and answers to several of 
the points the learned judge used the ex- 
pressions " at slight expense," " at small 
expense," etc., in reference to the duty of 
defendants to prevent the salt water from 
flowing on plaintiff's land. This was not 
giving the jury a proper standard. 

Judgment reversed and venire de novo 
awarded. 



gegal ^iscettan^. 



Joint Liability for Torts in Equity. 

Among the new questions which time in- 
cessantly brings before our courts of equity 
is the one now mooted as to whether where 
numerous persons stand in a similar rela- 
tion, such, for instance, as the directors of 
a corporation, who by a long course of 
negligent action or inaction cau?e an in- 
jury, the occasions and the results of which 
are so much commingled as to be with dif- 
ficuUy separable in legal investigation, the 
delinquents can be charged together in a 
single action in equity. It was long ago 
established that numerous and even discon- 
nected acts of fraud on the part of grantees 
in taking the property of an insolvent if 
the transactions haA the common feature of 
being parts of one scheme in the mind or 
legally imputend intent of the fraudulent 
grantor, constitute but a single cause of ac- 
tion in equity ; and the same principle has 
been applied in what are called omnibus 
actions to settle the rights of holders of 
stock in case of over issues. Looking a 
little deeper, we think it will be found that 
in such cases there has been not only a 
thread of connection in a continuous wrong- 
ful coarse of some one of the parties de- 
fendant, but there has also been generally 
if not always another common feature, 
namely, a limited fund to be administered 
by marshaling and apportionment in view 
of the equities of various adverse claimants. 
This feature is illustrated in the class of 
cases where creditors of a corporation are 
entitled to enforce the individual liability 



of stockholders, and, by reason of the lia- 
bility of each holder being limited by the 
amount of his holding, an accounting is 
necessary to prevent any one creditor from 
gaining undue advantage. 

The new question to which we advert is, 
whether when a corporation or its receiver 
(or, in default of action on their part, a 
stockholder suing for himself and others) 
seeks to hold numerous members of the 
board and officers liable in dama^^es for 
negligence for the aggregate result of a 
long series of negligences in administration, 
the unity of injury alone should be re- 
garded as sufficient to give a court of 
equity jurisdiction. In (yBrien vs. The 
Madison Square Bank, (to appear in 143 
or 144 N. Y.), the receiver, brought an 
action against directors who had been 
members of the board at various overlapping 
times during a consilerable period. Con- 
certed intent in evil purpose was not al- 
leged. The demand for damages was a 
simple allegation of a round sum of figures, 
$750,000, like the ad damnum clause in a 
common law declaration. Upon a separate 
demurrer by different directors on the 
ground of misjoinder, the Supreme Court 
held that the action was sustainable as one 
in equity. The Court of Appeals has re- 
versed this decision. Judge Finch pointing 
that the pleading presented no aspect of an 
equitable action ; but the court, of .course, 
did not pass upon the question whether 
such a course of negligence on the part of 
the board could be made the foundation for 
a joint action in equity for damages simply. 
In Hun V8» Cary, 82 N. Y., 65, there was 
a single delict, and the action, by a re- 
ceiver, was held properly legal ; in Brinck- 
erhoff t;«. Bostwick, 88 N. Y., 62 ; 99 Id., 
185; 105 Id., 507, the action was by a 
stockholder founded on the complicity of 
the receiver ; and this fact gave him no 
standing at law, but a standing in equity. 
In Briggs V8. Spalding, 141 U. S., 143, no 
demurrer was interposed ; and the objection 
to equity jurisdiction was not discussed by 
the court in their opinion. 

It is well settled that there are at least 
three possible grounds for going into 
equity ia respect to such a grievance : 

1, An equitable cause of action — that 
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is to say, a grievance for which the law 
will not give damages, or for which dam- 
ages are wholly inadequate, and, therefore, 
equity interferes because the law will not, 
and cannot, interfere. 

2. An equitable ri(jht or title in the 
plaintiffs to a legal cause of action, as 
where there is a grievance, for which the 
law would give damages, if the person 
legally injured would sue, but he refusing 
or being implicated, one who has no legal 
title, but has an equitable title or right, 
may sue in a court of equity, not because 
his cause of action is equitable, but because 
he has no right to sue at law on that cause 
of action, and the only way that he can 
get redress, is through his equitable right 
or title, recognized alone by the court of 
equity. Such is the case of a stockholder, 
suing because the corporation or the 
directors who have legal title and might 
sue, refuse to do so, or were implicated in 
the wrong. Such is the case of a creditor 
or beneficiary or distributee, who sues be- 
cause the executor, who has the legal title 
and might sue, is delinquent. 

3. Equitable relief needed to give full 
redress for a legal cause of action which 
the law cannot so well remedy. Such is 
the case, where a discovery is necessary in 
order to ascertain the extent of the wrong, 
or where an accounting is necessary in or- 
der to ascertain the proportionate liability 
of several defendants, or where it is sought 
to pursue specific property and fasten a 
trust upon it which the law cannot do, or 
where there is a limited fund or liability, 
enforciblo for the benefit of a larger amount 
of debts, and there must be a pro rata ad- 
justment. — The University Law Review. 



Jarecki Mfg« Oo. Ltd. vs. Thomas B. Kerr, 
Appellant. 

(Syllabus.) 

Sale — Warranty — Particular purpose. 

Where a known, described and definite 
article is ordered of a manufacturer, 
although it is stated to be required by the 
purchaser for a particular purpose, still if 
the known, described and definite. thing be 
actually supplied, there is no warrant; that 



it shall answer the particular purpose in- 
tended by the buyer. 

A representation made by an agent of 
the vendor to the vendee that the mer- 
chandise was as good as any in the market, 
is not a warranty. 

Supreme Court. 

—Adv. Rep., Mch. i, '95. 



Legal Sarcasm. 

" It takes a western man to be original," 
said Representative Mercer, of Nebraska, 
recently. "I received a letter the other 
day regarding a pension case. In it was 
inclosed the card of a citizen of Auburn, 
who announced himself upon it as ' a gaoi 
one-horse lawyer.' On the other side of 
the card he had printed a number of or- 
iginal definitions, which I think are good 
enough to reproduce. 

" Law — The last guess of the Supreme 
Court. 

** Criminal laws — Nets made to catch the 
little rascals and let the larger ones escape. 
They differ from fish nets. 

** An honest judge — The noblest work of 
man. 

"Lawyers — Men who handle the com- 
mercial interests of the world without bond; 
the most trusted and. distrusted ; praised 
when they win, dispraised when they lose, 
and who live by their good name. 

"Dishonest clients make dishonest law- 
yers — the demand creates the supply. 

" Going to law is like going to a church 
fair — you take your chances and pay for 
them. 

" I thought a man who was as honest as 
this lawyer seemed to be ought to be 
helped," said Mr. Mercer, "and I hunted 
up the status of his pension the very next 
day." — Washington Post. 



Client to Chicago Lawyer: " I tried 
to collect the money myself, but was pat 
off from time to time until I was worn out. 
Finally he became insulting and abusive, 
and told me to go to the devil, and then I 
made up my mind to come to you." — Cen- 
tral Law Journal. 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



129 



Lancaster Law Review. 



Voi-. XIL] MONDAY, MAR, 18, 1895. [No. 17. 



Qrplmns Sk^ttrL 



O. C. OF LANCASTER COUNTY. 
Sstate of Lydia A. Irwin, deceased. 

Decedent %* estates — Family settlement be- 
tween legatees and husband of decedent 
who was not mentioned in will^ giving 
him income for life — Proper niethods 
of distributing estate mider such agree- 
ment — Date from which interest due 
husband computed. 

The decedent died testate, leaving a husband 
but no issue. The husband was not mentioned 
in the will. Subsequently the husband and 
legatees signed an agreement stipulating that 
the whole estate should remain in the hands of 
the executor and the net income therefrom be 
]>aid to the husband during his lifetime. 

JBeld^ that the husband was entitled to inter- 
est which accrued previous to the making of 
said agreement, namely from the date of the 
last payments made to the decedent in her life- 
time. 

Proper manner of ascertaining the amount of 
the estate and of the interest of the said de- 
cedent's husband on the death of the said ex- 
ecutor and trustee. 

Exceptions to the report of Edwin M. 
Gilbert y Esq., Auditor. 

E. G. Smithy for accountant's excep- 
tions. 

B. F. DaviSy for exceptions of Plank 
Irwin, the husband of decedent. 

Among the exceptions filed was one 
setting forth that the auditor erred in 
allowing interest to the husband, Plank 
Irwin, from April 1, 1891, the date to 
which interest was last paid before the de- 
cedent's death, as the said interest should 
have .been computed from October 28, 
1891, the date of the agreement. 

January 19, 1895. Opinion by Liv- 
ingston, P. J. 

Lydia A. Irwin died in May, 1891, 
leaving a will, dated January 7, 1891. 



She left a husband, Plank Irwin, but no 
issue surviving her. 

By her will, in which her husband is 
not named, she excluded him from any 
portion of, or any interest in her estate, 
and gave and bequeathed her whole estate 
to nephews and nieces named in her will, 
and naming one of her nephews, Harlan 
K. Sweigart, as her executor, to whom, 
after her decease, letters testamentary 
were dyly granted by the Register of 
Wills of Lancaster County, Pa. 

Harlan K. Sweigart, as executor, on 
August 18, 1891, filed an inventory on 
the estate of said testatrix, in the Reg- 
ister's OflSce, showing its amount to be 
$5,245.07, consisting of household goods, 
furniture, beds, bedding, etc., and money, 
check, notes, bonds and mortgages, all per- 
sonal. 

The husband. Plank Irwin, being dis- 
satisGed with the disposition his wife by 
her will had made of her property and 
estate, and a dispute having arisen, or 
being about to occur, between him and the 
legatees named in her will, an amicable 
agreement, or what is known in law as a 
family settlement, was made and entered 
into by and between said husband and 
said legatees, under seal, dated October 
28, 1891, signed and acknowledged by 
each, and recorded October 30, 1891, in 
the Recorder's Office, at Lancaster, in 
Deed Book H, Vol. 13, at page 431, etc. 
In and by this agreement, it is stipulated 
that said husbanci and all the legatees, 
" do hereby enter into this agreement, for 
the purpose of making an amicable, peace- 
ful, family settlement, of our several inter- 
ests in the estate of said Lydia A. Irwin, 
deceased. 

It is hereby agreed, by and between 
us that the whole estate, after the pay- 
ment of debts, shall remain in the hands 
and custody of the said Harlan K. Sweigart, 
executor, as aforesaid, to be invested, con- 
trolled and managed by him ; that the 
annual interest and income arising there- 
from, after deducting all necessary and 
legitimate expenses, shall be paid to the 
said Plank Irwin, for and during the term 
of his natural life, in consideration of 
which I, the said Plank Irwin, do hereby 
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agree not to refuse to accept under the 
will of my wife, Lydia A. Irwin, said 
testatrix, and in consideration, as afore- 
said, I do hereby bargain, sell, assign, 
transfer and set over all interest which ] 
may have, or could have, in the estate of 
my wife, the said Lydia A. Irwin, de- 
ceased, to the said Harlan K. Sweigart, 
executor, as aforesaid, to be paid by him, 
at my decease, to the legatees under the 
will of said testatrix, one-seventh thereof 
to each (naming them), and they do here- 
by agree that the said Harlan K. Sweigart, 
executor, as aforesaid, shall pay to the 
said Plank Irwin, the annual interest 
and income as aforesaid, of said estate, 
for the consideration herein before men- 
tioned, and we do all hereby agree and 
request that the said Harlan K. Sweigart, 
executor a« aforesaid, shall settle the es- 
tate, as aforesaid, in the regular way, and 
take credit for all the charges, costs and 
expenses connected therewith and conse- 
quent upon this agreement, saving and ex- 
cepting that the said executor as aforesaid 
may continue any and all such investments 
as the said testatrix may have made in her 
lifetime which to him shall seem prudent 
and proper." Then follows agreement 
with reference to watch, furniture, etc., be- 
queathed. Then "The purposes and in- 
tentions of this agreement are to avoid any 
and all trouble, contention and litigation by 
and between all the parties interested. 
That the said Plank Irwin may have the 
net income of the estate of his deceased 
wife, Lydia A. Irwin, for and during his 
lifetime, and that the principal and whole 
estate after his life, shall go, pass and be 
distributed among the legatees, as named 
in the will of the said testatrix." Then 
follows a releasing clause. 

After the execution and recording of this 
family settlement and arrangement, Harlan 
K. Sweigart preceeded to settle the estate in 
the regular legal way, and prepared and 
filed his account as executor, which was duly 
and without exceptions filed and absolutely 
confirmed by this Court, in and by which 
he finds the balance due the estate, the 
amount of the estate to the interest of 
which Plank Irwin is under and by virtue 
of the terms of the family settlement en- 



titled during life, after deducting all neces- 
sary and legitimate expenses, to be $4,- 
331.59, and states how said balance is in- 
vested and made up. 

Harlan K. Sweigart, executor of the 
will of Lydia A. Irwin, and trustee under 
the aforesaid family agreement, died in 
November, 1893, and J. B. Sweigart be- 
came his administrator, and as such, on x 
May 19, 1894, filed an account of H. K. 
Sweigart, as executor of the will of Lydia 
A. Irwin, deceased, charging himself with 
the balance in the hands of U. K. Sweigart, 
executor, when he filed his account May 
21, 1892, and reporting a balance in his 
hands as administrator of but $2,996.09. 

To this account exceptions were filed, 
and an auditor was appointed to pass upon 
them. He has reported, and to his report 
exceptions have been filed. 

We have carefully examined the testi- 
mony presented to and passed upon by the 
learned auditor, his able and well con- 
sidered report, the account excepted to, 
and the exceptions thereto. 

The method by which the learned auditor 
arrived at his conclusions was certainly 
correct. He took the amount due the 
estate, and in the hands of H. K. Sweigart, 
executor, when he filed his account, and 
with which the present accountant charged 
himself in this account, $4,331.59, as the 
corpus of the estate, ascertained the gross 
income each year, and deducting therefrom 
the state tax and the commission of said 
H. K. Sweigart, from said income, thus 
ascertained the net income to which Plank 
Irwin was, under the terms of the family 
agreement, entitled. 

The administrator, having reported the 
balance in his hands to be but $2996.09, 
and having shown that it was not reduced 
by legitimate credits, it became- necessary 
to inquire how it had been reduced ; and 
the learned auditor, has very clearly 
shown that there was no legal reason pre- 
sented for the deficit, and has surc^harged 
the accountant and estate of the executor 
with the deficit, and after deducting proper 
payments and expenses of audit, finds the 
balance to be paid to the new trustee, whea 
appointed, to be $4194.40. 

To this sum, $4194.40, add the costs of 
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filing this second account, $31.91, costs of 
&Qdit, $95.28, and counsel, $10.00— in all 
$137.19, which makes up the total corpus 
of the estate, in hands ot H. K. Sweigart, 
deceased, at filing of first account, 
$4381.59, and is therefore correct, and 
disposes of the first five exceptions filed to 
the account. The sixth exception is also 
disposed of by the admission of Plank 
Irwin of the receipt of the money therein 
mentioned. The learned auditor, there- 
fore, committed no error in dismissing the 
exceptions to the account. 

With reference to the exceptions filed to 
the report of auditor, we may say, the 1st 
forms no part of the corpus of the estate; 
it is a matter pertaining to the interest 
account between the trustee and Planlc 
Irwiu, the cestui que trust. It is not 
charged in the account filed as interest col- 
lected or received, and if not collected or 
received, and is still due and owing, it will 
be collected and paid by a trustee, when 
appointed, to Plank Irwin. For the pres- 
ent the exception must be sustained and 
the item stricken out of the report. 

2. The auditor surcharged the account- 
ant with $950 and under the evidence be- 
fore him, designated the note of A. H. 
Worrest to H. K. Sweigart as representing 
the money. It can make no difference to 
the estate of H. K. Sweigart, whether or 
not this is really the money of Lydia A. 
Irwin's estate. If it is his own individ- 
ually, then his estate is liable for the $950, 
to be paid to a new trustee by his admin- 
istrator. 

3. The learned auditor has misplaced 
his paging in putting together his report, 
and the learned counsel will find the $10 he 
refers to, on the page following the one on 
which the signature of the auditor appears. 

4. **The purposes and intentions of this 
agreement are to avoid any and all trouble, 
contention and litigation, by and between 
all the parties interested. That the said 
Plank Irwin, may have the net income of 
the estate of his deceased wife, Ljdia A. 
Irwin, for and during his lifetime, and, 
that the principal and whole estate after 
his life shall go, pass and be distributed 
among the legatees as named in the will of 
Ae said testatrix." 



The incomes or interest mentioned in 
this exception, were such as became due 
and payable after the execution of the 
family settlement, and were therefore, 
under its terms properly allowed to Plank 
Irwin. 

This disposes of the exceptions filed by 
the accountant ; the exceptions all but the 
first are dismissed. 

As to exceptions filed by Plank Irwin : 

1. Plank Irwin gets but the net income, 
and therefore it was proper to deduct the 
taxes from the total receipts or income, and 
pay him only the net incomes. 

2. The trustee is entitled, after filing his 
first account to charge commissions on the 
corpus of the estate, and is thereafter only 
entitled to commissions on accruing in- 
terest or moneys received ; therefore, the 
learned auditor properly allowed him com- 
mission on the incomes received. 

3. The auditor committed no error with 
reference to the items mentioned in this 
exception ; the money had been collected, 
and the auditor finds it invested elsewhere, 
or owing by the estate of the trustee thus: 
Plank Irwin, mortgage .... $2800 00 
Jonathan Good, mortgage . 
Cyrus Wilson, judgment . 
A. H. Worrest, note . . . 
Balance due 



400 00 


S28 


00 


950 00 


811 


68 



Total $4289 68 

We find nothing to sustain exceptions 4 
and 5. These five exceptions are there- 
fore dismissed, and the report of the 
auditor confirmed absolutely, as corrected 
with reference to the $24 mentioned in 
exception 1, filed by accountant, which is 
to be collected and paid to Plank Irwin. 



Estate of Henry A. Hambright, deceased. 

Decedents^ estates — Widow a lunatic — 
Election of to take against will — 
Money paid hy legatees for support of 
widow — When should be deducted 
from widow^s share of estate. 

The testator, who left an estate of upwards 
of $25,000, gave his widow merely an annuity 
of $186. He left no children. Shortly after his 
death the widow was on inquisition declared a 
lunatic. Proceedings were then instituted con- 
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testing the inquiAition, and to decide whether 
the widow's committee should elf^ct for her to 
take against the will, the legatees having 
offered a compromise settlement if she should 
take under the will. To meet her necessities 
pending these proceedings, the executors paid 
|l,000 to the attorney in fact for the legatees, 
which was unconditionally paid over by him 
for her support. Subsequently her committee 
claimed against the will. On distribution of 
the estate it was claimed that said $1,000 was a 
gift, and should be deducted from the legatees' 
shares. 

Held, that equity required that the $1,000 
should be deducted from the widow's share. 

Exceptions to report of auditor. 

Brown ^ ffenael^ and 0. P. Bricker^ 
for exceptions. 

B. G. Bshleman^ contra. 

J. W. ^ W. N. Appel, for estate. 

The report of L. Ellmaker, Esq., 
auditor, contains inter alia the following : 

"The only matter seriously contested 
before the auditor was relative to the pay- 
ment of certain moneys to said G. C. Ken- 
nedy, attorney in fact for all or nearly all 
the heirs and legatees of Henry A. Ham- 
bright, deceased, and by him paid over to 
E. J. Ryder, committee of Catharine Ham- 
bright, widow. 

The facts, as shown by the testimony of 
several witnesses and different papers of- 
fered in evidence, are as follows: 

Under the will of Henry A. Hambright, 
there was given Catharine Hambright, 
the widow, only the interest of $3,400, 
four per cent. U. S. consols, for life ; all 
the rest of his estate was bequeathed to his 
own relatives, with the slight exception of 
a sword to the Linnsean Society. Mr. 
Hambright had however bought the prop- 
erty on North Prince Street, Lancaster 
City, in which they lived, and had the deed 
therefor made direct to his wife. 

Mrs. Catharine Hambright, the widow, 
had become unable to take care of herself, 
and was, a few days after her husband's 
death, duly found by inquisition held to 
be a lunatic and to have been so for more 
than a year past, and without lucid inter- 
vals. She was seventy-seven years old, 
and had no means of support except the in- 
terest on the $3,400 above mentioned. 

Her only relatives were two aged 



brothers, an aged sister, a nephew, not 
heard of for years, and a married nieee 
living in the Sute of Iowa. 

On the 27th day of February, 1893, tk 
Court of Common Pleas of Lancaster 
County appointed Elam J. Ryder, com- 
mittee of Mrs. Catharine Hambright. So(m 
after this an attempt was made to have tbe 
proceedings in lunacy revoked, but this 
failed; [See 10 Law Review, 161] the 
inquisition was then traversed and an issue 
was awarded, which is yet pending. 

For many months there was uncertaintj 
whether or no the will of Henry A. Ham- 
bright would be carried out — ^Xlrs. Ham- 
bright^s relations naturally trying to have 
her take against it, and his legatees jost as 
anxious to have the will carried oat as 
made. 

During this time there were no moneys 
available for Mrs. Hambright's support ex- 
cept the interest on $3,400 above men. 
tioned. The heirs and legatees of Henry 
A. Hambright made different propositions, 
and were willing to have the executors pay 
over to E. J. Ryder, the committee, 
$25,000, or whatever their combined shares 
in the estate might amount to, to be held 
by him, and the interest, and if needed, so 
much of the principal as might be required, 
used for her comfortable maintenance and 
support during her life, and at her death 
the said sum, or what might remain of it, 
to be distributed among said heirs and 
legatees in the same proportions as was 
provided in the will of said H. A. Ham- 
bright. On April 18, 1893, during these 
contentions and consultations, whether or 
no Mrs. Hambright would take against the 
will, the executors gave G. C. Kennedy, as 
attorney in fact for nearly all the legatees 
of Henry A. Hambright, a check for 
$1,000. This check he immediately in- 
dorsed over to E. J. Ryder, committee of 
Mrs. Hambright, who testified that he used 
the money for the support of Mrs, Cath- 
arine Hambright. Mr. Sener, one of the 
executors, testified relative to this check, 
that the executors knew Mrs. Hambright 
had no means of support, and that the heirs 
wanted her to be well taken care of during 
her life out of the estate, and were willing 
to give her committee the interest, or if 
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leeded some of the principal of $20,000 or 
n26,000, provided she (the widow) took 
inder the will ; and that in pursuance of 
hese conyersations with some of the heirs, 
At. Kennedy got the power of attorney, 
m which the executors paid him the $1,000 
vhich was turned over to the committee of 
Vlrs. Hambright for her support. There 
3 no doubt this money was so used, and 
was much needed for that purpose at the 
time it was given. Now that the com- 
mittee of Mrs. Hambright has been allowed 
to claim against the will of Henry A. 
Hambright, thus getting one-half the estate 
under the intestate laws, the question is, 
shall this $1,000 be deducted from the 
shares of the legatees to whose attorney in 
fact it was paid by the executor, or shall it 
be deducted from the share of the widow 
to whose committee it was immediately 
paid over, and for whose support and 
maintenance it was used. 

Mr. Hensel, attorney for Mrs. Ham- 
bright, claims that this $1000 given Ken- 
nedy by the executors, and by him to the 
committee of Mrs. Hambright, was a gift 
of the heirs and legatees represented by 
Kennedy to Mrs. Hambright, and should be 
charged against their shares of this estate. 
Mr. Eshleman, for the legatees, claims 
that this money was merely for the support 
of the widow, who was destitute, pending 
litigation over the will, and was so used, 
and should be deducted from the widow's 
share of the estate. 

The question is a difficult one to decide. 
As a mere abstract question of law, the 
position of the widow's attorney is correct; 
but the Orphans' Court is a Court of 
Equity, and an auditor appointed by it 
mast be governed thereby. 

All the evidence shows Mrs. Hambright 
^te in ne^d, and her committee had no 
fands for her support. The legatees were 
alUhe nearest relations of Col. Hambright, 
&Dd though anxious his will should be ear- 
ned out, so that the money he had saved 
woald go to his own relations, yet desired 
that the widow in her helpless condition 
should have every comfort. Many conver- 
nations were had between some of the prin 
cipal legatees and the representative of 
others and the executors, relative to what 



should be done for the necessities of Mrs. 
Hambright ; but all propositions made by 
the legatees were predicated on her allow- 
mg the will to stand in its entirety and her 
taking under it, so that the effect would 
be that no matter what provision they made 
for her during her life, at her death the 
whole remaining fund would be divided 
among them ; while if she took against the 
will they (the legatees) would get but hair 
the estate, and all that remained of the 
other half would then go to Mrs. Ham- 
bright's relations. Your auditor is forced' 
to the conclusion that this $1000 was- 
merely provided for the purpose of Mrs- 
Hambright's support in her need while 
litigation was pending. 

The executors were in such a positioai 
they could not give her committee any 
money with safety, and to protect them in^ 
giving him (the committee) the much 
needed funds, the receipt of the legatees^ 
attorney in fact was given them. This 
money was used for Mrs. Hambright' s^ 
support entirely ; and her committee has 
since claimed half the estate for her 
beneGt. Your auditor is of the opinion all 
moneys used for her support and main- 
tenance should, now she gets half the 
estate by claiming against the will, come- 
off her share of the same ; he will accord- 
ingly deduct this sum of $1,000 from the- 
half of the estate awarded to £. J. Ryder, 
committee of Catharine Hambright. This 
share must also be charged with the in- 
terest on Government Bonds paid to her 
committee from time to time, in all $204 ;. 
also $100 paid him on August 6, 1894." 

January 19, 1895. Opinion by Bru- 
BAKER, J. 

The learned auditor, it is plain to be 
seen from the reading of his report, has^ 
given the matter in contest covered by the 
exceptions in this case, careful considera- 
tion. We do not see that he has erred 
either as to the finding of facts or as to his- 
application of the principles of equity 
governing the transaction, for the purpose 
of reaching exact justice between the 
parties. There is nothing in the trans- 
action to support the contention on the 
part of the lunatic widow, that the one 
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thousand dollars received by her committee 
"was intended as a gift to her. The evi- 
dence on the contrary shows that it was 
paid, as the auditor told us, for the relief 
of the necessities of the widow, to give her 
every comfort in her helpless condition, 
while the contest was made for her against 
the iniquisition of her lunacy, as well as 
for compelling her committee to take 
against the will of her husband. It 
matters not whether the agreement be- 
tween the committee and the heirs of the 
decedent was or not predicated upon the 
committee's election to take under the will. 
If Mr. Ryder, the committee, so received 
the one thousand dollars, he ought, in just- 
ice, to pay it back, after having elected 
for her to take against the will. A very 
important maxim applies to this case, and 
one which lies at the foundation of many 
of the old doctrines in equity ; that is, that 
** equity looks upon that as done which 
ought to be done." The act which chan- 
<5ery desires to be done is the same act as 
would have existed, had it been done when 
it was agreed to be done. 

We are, therefore, of the opinion that 
the auditor was correct in charging the 
flhare of Catharine Hambright, the widow 
of Henry A. Hambright, deceased, with 
the one thousand dollars received by her 
<;ommittee on April 19, 1893. 

All the exceptions are, therefore, dis- 
fnissed, and the report is confirmed. 



§ammtfn SlenB-'^nw. 



C. p. OF BERKS COUNTY. 

Bomich vs. Bomich. 

Divorce — Desertion — Ggod faith of li- 
hellant — Ju%tification not involved — 
Fraudulent inteiition of libellant. 

Where a husband, calculating and practicing 
upon the idiosyucracies of his wife, designedly 
goads her on to a separation, with the purpose 
of making it the ground for an application for 
divorce, he must be treated as consenting to 
the separation, which, therefore, will not 
amount to wilful and malicious desertion. 

The doctrine that a wife can justify her sep- 
aration from her husband only upon grounds 



which would entitle her to a divorce from him, 
is inapplicable to such a case. 

The defense is based on the husband^s fraud, 
and the question is whether, in doing what he 
did, he intended to bring about the result which 
ensued. 

Rule for new trial. 
U. B. Wiegand, for libellant. 
Jacobs ^ Keiser^ for respondent. 
February 5, 1894. Opinion by End- 
LICH, J. 

I am satisBed that this verdict ought not 
to stand. The mere fact that I am not 
personally in sympathy with the growing 
tendency to make it easier for either party 
to the marriage contract to cast off its ob- 
ligations, has nothing to do with this deter- 
mination. It is the imperative duty of 
judges to carry out the law as it is, whether 
themselves regarding it as wise or unwise. 
The responsibility for the results rests 
upon those who made the law, not upon 
those whose sole office it is to administer it 
Considerations of public morality may, 
however, properly induce a court to apply 
stringent tests to the testimony of witnesses 
and the proven conduct of a party, in order 
to determine whether his case comes fairly 
within the spirit of the law invoked by 
him ; and while the Court is always care- 
ful to avoid any interference with the 
province of the tribunal our legal system 
has provided for the trial of disputed facts, 
when their action can be attributed, even 
by a strained intendment, to legitimate in- 
fluences (Hawroan vs. Turnpike Co., 2 
Woodw., 332, 33(5), it ought not to hesi- 
tate about asserting its remedial powers 
where a verdict appearing to it of doubtful 
propriety, seems likely to have been in- 
duced by any error traceable in the record. 

The express language of our divorce 
law negatives the right of & hugband to sue 
for a divorce where he coiHnived, directly 
or indirectly, in the adultei^ of the wife 
whereon his petition is fourtded : Tocum 
V8. Yocum (next preceding case). Its 
spirit forbids either party to .succeed where 
the other's conduct was the natural, rea- 
sonable, and intended consequence of the 
former's actions. The meaiiing of the law 
is the law itself: Reiser vs\. Saving Fund 
Ass'n, 39 Pa., 137, 144. jit can not be 
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true that a husband may deliberately pur- 
soe a line of behavior designed and effective 
to cause his wife to withdraw from him, 
and having succeeded in putting her in a 
false position, rely upon the naked letter 
of the statute to rid himself of her, A 
party so acting cannot honestly declare 
that his application is made ^^ in sincerity 
and truth," and not " for the mere purpose 
of being freed " from the respondent- On 
the contrary, he commits a fraud upon the 
law, from which he can derive no advan- 
^ge: Angier vs, Angier, 63 Pa., 450. 

The doctrine that a wife can justify her 
separation from her husband only upon 
grounds which would entitle her to a di- 
vorce from him (Breinig vs. Meitzler, 23 
Pa., 156; May V8. May, 62 Pa., 206; 
Detrick's Ap., 117 Pa., 452), is inappli- 
cable to such a case. She is not called 
upon to justify her own conduct, where 
her resistance to the husband's application 
is based upon his fraud. She may not 
herself be blameless. Yet if he has come 
with unclean hands, if his intentional mis- 
doing was the designed and efficient cause 
of hers, he has no standing to complain, 
upon the broad and sound principle of our 
law, that no man can benefit by his own 
wrong: Bovey vs. Smith, 2 Ch. Cas., 124; 
Barrow's Case, 14 Ch. D., 432, 445; 
Powelton Coal Co. vs. McShain, 75 Pa., 
238, 246. The question whether he com- 
mitted that wrong or not, is not simply a 
question whether he did such and such 
acts, but whether, in doing what he did, he 
intended to bring about, and did bring 
about, the result which ensued. To this 
question you can apply no cast-iron rule, 
inflexible under all circumstances. You 
cannot say that no acts, except such as 
amount to a statutory ground of divorce, 
can ever be the eflfective cause of a separa- 
tion between man and wife. Tempera- 
ments and sensibilities differ. A degree 
of brutality and meanness, which the law 
pronounces an ample justification for the 
severance of the marital relation, may be, 
and is, borne with patience or unconcern by 
some women. A course of treatment fall- 
ing short in every detail of the letter of 
the divorce law is more than sufficient to 
drive others to desperation. 



A husband who, calculating and prac- 
ticing upon the idiosyncracies of his wife, 
her excitability, her fears, her proneness to 
rash action, etc., designedly goads her on 
to separation, with the purpose of making 
it the ground for an application for di- 
vorce, is, in foro conscientioe^ as much the 
cause of it as though he turned her out of 
doors, or beat or starved her. Nor can 
he truthfully aver the existence of wilful 
and malicious desertion. Mere separation 
is not such desertion; the guilty intent 
must appear: Ingersoll vs. IngersoU, 49 
Pa., 249. That intent is not apparent 
where it is shown that the separation was 
caused by the party setting it up against 
the other: Graham vs. Graham, 153 Pa., 
450 ; and see Melvin vs. Melvin, 130 Pa., 
6, at p. 10. Upon every principle of com- 
mon setise and justice, he must be treated 
as consenting to it. That consent deprives 
it of the essential characteristics of a de- 
sertion. Of course, what has been said of 
the husband applies, mutatis mutandis^ to 
the wife. 

In the case before me, the contention of 
the respondent was (1) that she had statu- 
tory grounds for absenting herself from her 
husband's residence ; and (2) that his be- 
havior toward her was designed by him to 
drive her from him ; that, in his treatment 
of her, he acted upon a deliberate scheme 
to bring about that result; and that the 
separation was in fact so brought about. 
I do not wish to be understood as intimat- 
ing an opinion that the preponderance of 
the evidence was in her favor upon either 
of these issues. But there was evidence 
upon both which would have supported a 
finding of the jury for her. She had, 
therefore, a clear right to have both ques- 
tions submitted to and passed upon by the 
jury. A review of the charge has satisfied 
me that the second branch of her defense 
was inadequately presented for their con- 
sideration. There is reason to believe that 
the prominence given to the discussion of 
what was necessary to make out the first 
may have led the jury to regard that as 
the only one to which they were to direct 
their attention. If so, an important aspect 
of the defense was overlooked, and the 
verdict may have been contrary to law. 
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The fact that this possibility of error is ap- 
parent upon the record entitles the re- 
spondent to a new trial. 

tteber vs. Schitler, 141 Pa., 640. 

The rule to show cause is made absolute. 



S^8^^ ^iscellm^. 



A Oarions Question. 

The Supreme Court of Justice of Bel- 
gium has just been called upon to decide 
a novel and extraordinary question. One 
of the leading surgeons of Brussels had 
occasion, about a year ago, to amputate 
the right leg of a young married lady be- 
longing to the highest circles of the aris- 
tocracy. The operator was so pleased 
with his job that he preserved the leg in a 
jar of spirits of wine and placed it on ex- 
hibition in his consulting room, a card 
being affixed to the jar giving the patient's 
name and the details concerning the cir- 
cumstance which had rendered the opera- 
tion necessary. On hearing this, the hus- 
band of the lady demanded the immediate 
discontinuance of the exhibition and the 
return of the severed member, as being his 
property. To this the surgeon demurred. 
He admitted that the plaintiff had property 
rights in the leg while it formed part of 
his wife, but argued that the leg in its 
present condition was the result of his (de- 
fendant's) skill and the work of his own 
hands, and that he was clearly entitled to 
keep it. The Court seemed rather stag- 
gered by this line of argument, and after 
taking a fortnight to consider the question, 
has finally decided against the doctor and 
in favor of the husband's claim to the pos- 
session of the amputated leg of his better 
half. 



A Massachusetts official who spent 
several years in Kentucky, tells the story 
of a judge somewhat given to bibulosity. 
After a night with the boys, the judge 
was considerably " how-came-you-so," and 
for a lark the mischief-lovers reversed the 
wheels on his honor's old cradle-shape 



wagon, putting the fore wheels behind and 
the hind wheels in front, thus raising the 
fore part of the wagon to an unwonted 
eminence. 

When he reached home, near -morning,, 
his wife naturally wanted to know where 
he had been all night. He explained by 
saying in uncertain tones : 

*• Maria, I've been to Louisville. I 
started in good season, but it was ten miles, 
and up hill all the way." 



The Tax on Goats. — From one of the 
trade journals we learn that a man named 
Sullivan, who bought a goat for five dol- 
lars, received a tax bill soon after for eight 
dollars. On protesting to Rafferty, the 
assessor, the latter insisted that the tax 
was right. He said that he had read the 
statute carefully, and it said that" property 
abutting on the street shall be taxed two 
dollars a running foot." 



A Legal Oareer. 

He went into an office with intent to study law. 
And he waxed euthusiaetio over all he read or 

saw. 
It was such a noble science, and that he shoald 

come to be 
Its most sapient exponent seemed his oertaiD 

destiny. 

So the office seemed a palace, and a throne the 

office stool, 
While no labor, howe'er mighty, oould this 

youngster's ardor cool ; 
For his head was full of visions as a hive is fall 

of bees — 
Visions of his future clients and the fatn^s of 

their fees. 

** Blackstone " was his favored diet, with a 

dessert dish of "Kent," 
And he sei-ved up bits of **Greenleaf" every 

single place he went ; 
While he always took some ** Wharton" with 

his quiet evening smoke, 
And he warmed his legal body with a glowing 

piece of " Coke." 

Then he went to be examined, and his grade 

was passing fine ; 
They admitted him to practice, and he pasted 

up his sign. 
And the business men remarked, ''Oh, he is 

promising, they say," 
But they gave their work to Codger — who was 

old — across the way. — Oreen Bag^ 
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C. p. OP LANCASTER COUNTY. 
Seibert et al. vs. Dreisclilet al. 

Purchase of property in trUst for a 
church — Split in church — Recovery of 
income of property by one section from 
other — Resulting trusts — Statute of 
limitation s — Repair Sy etc. — Persons 
not named in bill^ found as " debtor 
accountants.^^ 

Three members of a ckurch coiigreg^ation pur- 
chased for the charch a lot of ground which 
WIS conveyed to them in trust for the use of 
the church as a cemetery. A split in the con- 
gregation subsequently resulted in litigation 
ooncerning other property, and the courts de- 
cided that the section repi-esented by the plain- 
tiffs here were the true congregation, and the 
other section represented by the defendants 
then withdrew and formed a separate body, but 
kept control of said cemetery. Subsequently 
the plaintiffs filed this biil for a decree that the 
property be conveyed to them, and for an ac- 
count of moneys received from the sale of burial 
lots. 

HM, that the plaintiffs were entitled to re- 
corer the moneys so received only during the 
six years preceding suit, less the sums spent 
for repairs, etc., that the property should be 
decreed to be held in trust for the use of the 
plaintiffs, and that each party should pay their 
individual costs, and the office costs be divided 
equally. 

The action of the master was sustained in 
finding as ''debtor accountants" two parties 
not named as defendants in the bill without 
specifically adding their names as defendants 
referred to in the bill by the words "others 
whose names are unknown." 

Equity Docket. No. 2, p. 305. 

Exceptions to the report of Geo. M. 
Kline, Esq., Master. 

[For previous litigation between the 
above parties, being the factions of the 
Brickerville Church, see 2 Law Review, 
415, and 8 Law Review, 362.] 

The plaintiffs in the bill are Edward K. 
Seihert, Elias Weidman, Levi Sherp and 
Israel Zorttnan, trustees ; Daniel Weidman, 



Henry Dommoyer and David Zortman, 
elders; John H. Gantz, Frank Waechter 
and William Zortman, deacons, being the 
church council of Emmanuel Evangelical 
Lutheran congregation of Brickerville. 

The defendants are Levi Dreisch, Ed- 
ward Schnerer, Geo. W, Steinmetz, Rufus 
Kline, Aaron Kline, Peter 0. Elser and 
Adam Witman. 

The bill set forth that the defendants 
and '^others whose names are unknown at 
present to the plaintiifs," purchased for the 
church, with money of the church, a prop- 
erty for a cemetery, and while in possession 
of the same sold burial lots and did'not 
pay over to the church the proceeds, and 
prayed for an accounting and decree of 
conveyal of the property to the church. 

The answer alleged that the plaintiifs 
are not the true congregation for which 
the land was bought, but only a part of the 
old congregation and not in any way in- 
terested in or entitled to said lands and 
the proceeds thereof. 

2>. O. Eshleman and Simon P. Ebyy 
for plaintiffs^ 

Steinmetz ^ Keller ^ for defendants. 

The land belonged to those who paid 
for it, as a resulting trust. 

Smith's Manual of Equity, Sees. 310, 
311. 

The money was paid for it by the de- 
fendants individually, when they were not 
affiliated with the plaintiff church, the 
split in the church having previously oc- 
curred, but had formed themselves into a 
new congregation. 

What congregation the deed refers to 
as the " Lutheran Congregation " must be 
decided from the evidence. 

Appeal of Pa. Ind. Homey^ Penny, 
429. 

Old Man's Home vs. Penna. Institution, 
17 W. N. C, 171. - 

The defendants are at all events entitled 
to credit for repairs, etc. 

Beach's Equity, Sec. 247. 

And are only liable for six years if at 
all. 

Beach's Eq. Jur., Sec. 155. 

Neel vs. McElhenny, 69 Pa., 300. 

Speidel vs. Ilenrici, 120 U. S., 377. 
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Riddle vs. Whitehill, 185 U. S., 621. 

Trickett on Lim. Sec. 60. 

Hiram Kline and Edwin Elser are not 
parties to the bill, and cannot be made 
debtor accountants here. 

The land should be decreed to ha^e 
been purchased for the New Synod. 

No conveyance is, however, necessary 
in any event, for the trust is a dry one, and 
the law executes the title in the cestui que 
trust without the formality of a conveyance. 

Westcott vs. Edmunds, 68 Pa., 36. 

Bacon's Appeal, 57 Pa., 504. 

Dodson vs. Ball, 60 Pa., 493-501. 

8ife vs. Geyer, 59 Pa., 393, 397. 

Freyvogle vs. Hughes, 56 Pa., 228. 

Nice's Appeal, 50 Pa., 143. 

The distinction between active and pas- 
sive trusts is found in 

Bamett's Appeal, 46 Pa., 403. 

Earp's Appeal, 75 Pa., 119. 

Keene's Appeal, 64 Pa., 268. 

Sheet's Estate, 52 Pa., 259. 

Lightner's Appeal, 11 W. N., 181. 

Ogden's Appeal, 70 Pa., 507. 

Myer's Appeal, 49 Pa., 111. 

The law strikes down pa^ive or dry 
trusts. 

Yarnall's Appeal, 70 Pa., 336. 
. Koenig's Appeal, 57 Pa., 353. 

Megargee vs. Nagle, 64 Pa., 216. 

Whatever remedy the plaintiffs had was 
at law, and the bill should have been dis- 
missed and all the costs put upon the 
plaintiffs. 

March 6th, 1895. Opinion by Liv- 
ingston, P. J. 

In examining the deed by virtue of, and 
through which, the contention in this case 
arises, recorded in the Recorder's OflSce 
at Lancaster, Pa., in Record Book R., 
Vol. 14, at page 145, etc., and dotted 
April 2, 1867, we find that Samuel H. 
Miller and wife, of Elizabeth Township, 
Lancaster County, Pa., of the one part ; 
and Samuel Miller, Samuel Elser and 
George W. Steinmetz, all of Clay Town- 
ship, Lancaster County, Pa., members of 
the Lutheran Church in said Elizabeth 
Township, were the contracting parties. 

That ** Samuel H. Miller and wife, for 
and in consideration of six hundred dol 



lars, money of the said Lutheran Church, 
lawful money of the United States of 
America, unto them paid by Samuel Mil- 
ler, Samuel Elser and George W. Stein- 
metz. * * * Sold and confirmed, and 

* * * do grant, sell, release and confirm 

* * * unto Samuel Miller, Samuel Elser 
and George W. Steinmetz, and their heirs 
and assigns, * * * All that certain piece, 
or tract of land, situate in Elizabeth 
Township, Lancaster County, Pa., therein 
described by metes and bounds ; and 
adjoining, among other, land of the Lu- 
theran Church, and containing three acres 
neat measure. Together with all and 
singular, etc., * * *, 

To have and to hold the said tract, 

* * * unto the said Samuel Miller, 
Samuel Elser and George W. Steinmetz, 
their heirs and assigns for ever, and the 
survivor of them for ever. 

In trust nevertheless, that the said 
Samuel Miller, Samuel Elser and George 
W. Steinmetz, their heirs and assigns, and 
the survivor of them, shall for all time to 
come, suffer and permit the said piece or 
tract of land to be and remain a cemetery, 
or burying ground, for the use of the con- 
gregation of the said Lutheran Church, 
and such others as the said congregation 
may, according to its rules, allow to use 
the same for burial purposes. 

Subject to such regulations as the Lu- 
theran congregation above mentioned 
may from time to time adopt to regulate 
the mode of burial, form of service, way 
of keeping in repair, fencing," etc. * * * 
Then follows the warranty, and the re- 
ceipt for the purchase money from Messrs. 
Miller, Elser and Steinmetz. 

The learned master says: ** In 1866, 
while Mr. Harple was pastor, a dissension 
arose in the congregation, on the pro- 
priety of purchasing ground for addition 
to the old cemetery ; finally, at a meeting 
of the council and congregation, the ques- 
tion of purchase was discussed, and then 
Samuel Miller, trustee, Samuel Elser, 
elder, and George W. Steinmetz, deacon, 
were sent to buy the land from Samuel 
H. Miller." They did so, and the deed 
was executed and delivered April 2, 1867; 
the consideration was $600. 
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Ejectment was brought in this Court, 
instituted some twelve years subsequent to 
le purchase of those three acres of land 
)r cemetery purposes), in the names of 
I. K. Seibert, H al,^ the trustees, elders 
nd deacons, the church council of the 
Evangelical' Lutheran congreji;ation of 
Jrickerville vs. Rev. M. Fernsler, Jonas 
lerr and Hannah Buchter, for a tract of 
bout 35 acres of land in Elizabeth Town- 
hip, Lancaster County, Pa., on which are 
rected a parsonage, church edifice, tenant 
louse, bam, stable and other improvements. 
)n December 8, 1881, and before trial, 
L.evi Dreisch, Edward Scbnerer, Geo. 
N. Steinmetz, Peter Elser, Rufus Kline, 
md others presented to the Court their 
iwom petition, setting forth therein, inter 
ilia, that the plaintifl^ were not the law- 
'ul church council of the Lutheran congre- 
gaUoQ entitled to the use aud« enjoyment 
3f said property, but that the Lutheran 
congregation (to which said petitioners 
belong) who are the majority of the Luth- 
erans entitled to the use of said church 
property, have a duly and lawfully elected 
church council and church organization, 
holding and enjoying the use of said 
church property according to the church 
polity and the original grant from the 
Penns, who were the proprietaries of the 
Province of Pennsylvania. Moreover, that 
the said Rev. M. Fernsler, Jonas Herr 
and Hannah Buchter, were their lawful 
tenants ; that Rev. M. Fernsler was on 
September 29, 1878, duly elected the 
regular minister by the majority of the 
Lutherans belonging to said church and 
congregation. They were upon this peti- 
tion permitted to interplead and become 
defendants in the ejectment. 

The case was tried, and a verdict ren- 
dered in favor of plaintiffs. 

A writ of error was taken to the Su- 
preme Court, and the case as reported, is 
found, as Fernsler et al, vs, Seibert et al,, 
in 114 Pa., 196. And in delivering the 
opinion of the Supreme Court, Gordon, 
C. J., after discussing the question as to 
whether ejectment would lie, or whether 
the matter should not have been fully dis- 
posed of in equity, inter alia, says : '• But, 
the difference is effectively nothing, for the 



one is as much the peculiar subject of 
equity jurisdiction as the other. What 
remains has been fully disposed of by the 
decree of the 13th of April, 1878, and 
the verdict in this case. The very able 
report of the learned Master makes a full 
disposition of the main point in contro- 
versj, and conclusively shows that upon 
no ground whatever can those by whom 
the Rev. Mr. Fernsler was put into the 
possession of the parsonage be regarded 
as representing the Lutheran congregation 
of Brickerville. Finding themselves in 
the minority in the congregational meeting 
of the 14th of February, 1876, they with- 
drew therefrom, and thenceforth main- 
tained a separate organization. It is true 
that Mr. Fernsler was called by the votes, 
not only of a majority of the meeting 
which elected him as its pastor, but also 
without dissent ; it was, however, a meet- 
ing exclusively of the seceders, with which 
the old congregation had nothing to do, 
and with which it had, in fact, no right to 
interfere. This was the question sub- 
mitted to the jury, and so fully and fairly 
submitted as to preclude exceptions ; and 
It being so submitted the verdict tias set- 
tled beyond controversy, that the defendant 
was not elected by the lawful congregation, 
is not the pastor of the Brickerville church, 
and is but a trespasser and an intruder in 
and upon the church property, without 
right or title." 

The learned Master finds from the evi- 
dence in this case that in 1866 the Luth- 
eran congregation of the Brickerville 
church, at a meeting of the council and 
congregation, sent one of their trustees, an 
elder and a deacon, to purchase this three- 
acre tract of land, adjoining (as shown by 
the deed) their other land, for cemetery 
purposes, that they purchased it, and that 
the deed was executed and delivered on 
April 2, 1867, as aforesaid. 

That there is no evidence showing that 
in 1866, when this tract of land was or- 
dered to be and was purchased, there was 
any other Lutheran church or separate 
Lutheran congregation at Brickerville 
which desired its purchase, whose land it 
adjoined or to which it was or could have 
been conveyed in trust by the deed of April 
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2, 1867; and from 114 Pa., 196, the 
authority hereinbefore referred to, that it 
was not until the 14th day of February, 
1876, that the defendants withdrew from 
this Lutheran congregation at Brickerville 
and from thenceforth maintained a separate 
congregation. 

He, therefore, holds first, that the prop- 
erty conveyed by the deed of April 2d, 
1867, belongs to the congregation repre- 
sented by the plaintiflfs in this suit. 

Second. That the defendants accounting 
to the plaintiffs shall be reimbursed for all 

fmyments made on the purchase of the 
and and improvements and repairs neces- 
sary for the cemetery proper. 

Third. That the statute of limitations 
bari> any claim for moneys received any 
time previous to six years prior to the 
bringing of this suit, March 21, 1881. 

' He then proceeds to settle the account 
between the parties, as shown in his report. 

In our examination of the testimony 
(176 pages closely written), presented to 
and passed upon by the Master, his well- 
considered and able report, and the many 
authorities cited before him, and upon the, 
numerous questions raised on the argument 
of the exceptions, we have failed to find 
anything which satisfies the Court that the 
learned Master has erred with reference to 
the matters complained of by exceptants. 

We, therefore, dismiss all the exceptions, 
and direct counsel for plaintiffs to prepare 
and submit to the Court a decree in accord- 
ance with the recommendation of the Mas- 
ter. 



C. P. OF NORTHAMPTON COUNTY. 
Meyers vs. Bauch. 

Equity — Bill in equity to enjoin Sheriff 
from proceeding with an execution — 
Attachment under the Act of 1869, 

Neither a simple contract creditor, nor an at- 
taching creditor under the Act of 17th, March, 
1869, relative to fraudulent debtors, has a 
standing in a court of equity to enjoin a judg- 
ment creditor from proceeding to execution 
against the defendant upon the ground that said 
judgment was confessed for the purpose of de- 
fVauding creditors. Artman c«. Giles, 155 Pa., 
409. 

Sur motion for continuance of prelimi- 
nary injunction. 



This was a bill in equity brought by 
Samuel F. Meyers & Co., against James 
K. Ranch, Arabella Ranch and James 
Wolfe, sheriff, setting forth that Samuel P. 
Meyers & Co. is a creditor of James 
Ranch to the amount of $1,327.47 ; that 
the said James Ranch stated to Meyers k 
Co. prior to purchasing goods that he was 
not indebted to any relative in any sam 
whatever; that his stock of goods was 
worth $12,000; that he was indebted to 
persons in the jewelry trade for between 
$2,000 and $3,000, and to no one else; 
that he owned several properties that were 
worth considerable above the mortgages 
and that he was worth net $12,000 ; rely- 
ing upon which statements Meyers & Co. 
sold goods to Ranch, the last shipment be- 
ing December 22, 1894; that Ranch for 
the purpose of hindering and delaying his 
creditors voluntarily confessed a judgment 
to his wife for upwards of $10,000 for the 
purpose of transferring his stock to his 
wife, Arabella Ranch, in fraud of the 
rights of his creditors ; that nearly all of 
the statements made by Ranch as to bis 
financial responsibility were untrue, and 
that the goods purchased from Meyers & 
Co. were purchased with the intent to de- 
fraud Meyers & Co., the said Ranch hav- 
ing made unusual purchases just prior to 
the confession of judgment; and that there 
is danger of the property of Raucb being 
conveyed to his wife, Arabella Ranch 
upon the fraudulent judgment and by her 
sold so as to be beyond the reach of Mey- 
ers k Co., and prayed for an injunction 
(special for five days and perpetual there- 
after) enjoining the said James Ranch, 
Arabella Ranch and James Wolfe, sheriff, 
from selling or disposing of the stock, etc., 
until the further order of the court, and 
that if upon further hearing the judgment 
be found fraudulent and void as against 
creditors that the execution be set aside. 

A preliminary injunction was granted as 
prayed for, the lien of the levy to remain 
until further order of court, after argu- 
ment. 

W, C, Loo8y for motion. 

The statute 13 Elizabeth, c. 5, § 2, 
avoids all fraudulent conveyances, judg- 
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ments and executions issued or kept on 
foot with intent to hinder, delay and de- 
fraud creditors. 

Snyder vs. Kunkelman, 3 P. & W., 487. 

Hickman vs. Caldwell, 4 Rawle, 880. 

MetK vs. Hamman, 5 Wh., 150. 

Story's Eq. Juris., §§ 425-437. 

The complainants are simple contract 
creditors. They have no judgment, no 
execution, and consequently no lien upon 
the fund produced by the sale. They 
have no legal remedy to prevent the sale 
and transfer of defendant's goods by means 
of this fraudulent judgment and execution. 
Equity consequently has jurisdiction. 

Hockdale vs. Ulberry, 87 Pa., 486. 

Wesley Church vs. Moore, 10 Pa., 274. 

Lyon's Appeal, 61 Pa., 15. 

Biapbam's Prin. of Eq., §§ 407-414. 

This case is distinguishable from Artman 
vs. Giles, 155 Pa., 409, in that there is no 
assignee and plaintiffs have not issued a 
fraudulent attachment under the Act of 
1869, nor have they taken proceedings at 
law. 

W. JE. Dostevy contra. 

A simple contract creditor has no stand- 
ing to restrain an execution under judg- 
ments which he claims are fraudulent. 

1 High on Inj.,par. 181 and cases cited. 

Artman vs. Giles, 155 Pa., 409. 

Pairpont M'f 'g Co. vs. Watch Co., 161 
Pa., 22. 

Walker vs. Erie Bank, 98 Pa., 581. 

January 7, 1895. Opinion by Scott, J., 
orally. 

This is a motion to continue a prelimi- 
nary injunction issued at the instance of S. 
F. Myers & Co. vs. James K. Rauch, 
Arabella Rauch and James Wolfe, sheriff, 
defendants. 

It is stated in the bill of the plaintiffs, 
and admitted by council for them at bar, 
that they are simple contract creditors. It 
18 an improper joinder to make the sheriff 
of the county a defendant with the plain- 
tiffd in the execution, Tor the reason that it 
puts the sheriff in the position of having 
directed to him two contradictory man- 
dates, one of which requires him to levy 
the execution, make the money and return 
it to the court, and the other mandate from 



the court of equity directs him to refraiiv 
from doing that which his mandate from* 
the court of law requires him to do. 

There is no doubt that in certain cases a 
court of equity may by injunction restrain 
a creditor from the pursuit of the remedies- 
upon a judgment at law. Those cases^. 
which are exceptions to the general rule, 
are principally, if not entirely, comprised 
in the following : where some judgment 
creditor is undertaking to levy upon and 
sell the personal property of a wife upon 
an execution against the husband, when, W 
the title of the wife is an undisputed one^. 
and only when that is the case, equity will 
interfere by injunction at her instance to 
restrain the sale and the clouding of her 
title ; another exception which may be 
stated is where, subsequent to the obtaining, 
of a judgment, there has arisen an equity 
in the defendant that would make it unjust 
and uncondcionable for the plaintiff to levy 
upon and sell the property of the defend- 
ant under such judgment by reason ot 
something that has arisen since the recov- 
ery of the judgment. 

It may be that there are some other 
cases where a third person with remedies^ 
against a defendant, or where the defend- 
ant himself, might restrain a plaintiff in an 
execution from a sale, when such sale 
would extinguish some equitable title*, 
until the rights could be duly ascertained 
by law. If there are any other exception»- 
they are Tew, and not such as is presented 
by this case, where a court of equity will 
arm a party with its mandate to restrain a 
judgment creditor from the pursuit of his- 
remedies, even when the plaintiff has a 
standing in a court of equity to complain. 
It would lead to intolerable abuse if the 
practice were sanctioned by the courts of 
awarding injunctions directed to plaintiffs 
as judgment creditors, to restrain them 
from the pursuit of legal remedies for the 
collection of their judgments and issuing^ 
such injunctions upon allegations of fraud,, 
in the confession of judgments, upon third 
persons who were simply contract creditors^ 
or even attaching creditors under the Act 
of 1869, with a lien upon the property.. 
Such a practice would effectually suspend 
the operation of the writs at law. 
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The rule of law upon the subject is 
stated in High on Injunctions, Vol. I, 
Sec. 131^ as follows: " A simple contract 
•creditor whose rights are not yet reduced 
to judgment is not entitled to an injunction 
restraining the disposition of his debtor's 
property under certain judgments alleged 
to have been obtained in fraud of his 
•claim; for, until the creditor's rights are 
established by judgment at law, interference 
by equity would necessarily lead to op- 
pressive and often fruitless interruption of 
the debtor in the rightful enjoyment of his 
property. Nor does an attaching creditor 
who has not yet reduced his claim to judg- 
ment stand in any better light than one 
who sues by the ordinary practice of the 
•courts, and he will not be allowed to enjoin 
the disposal of the debtor's property on 
^xecudon, eren though the judgments 
under which the execution issued were 
fraudulently confessed by the debtor" — 
<)iting as authority, inter alia^ the opinion 
of Chancellor Kent in Wiggins v%. Arm- 
strong, 2 Johnson's Ch. 144, which is ap- 
proved and adopted by Judge Mitchell 
in Artman vi. Giles, 155 Pa., 409. 

For theae reasons the motion to continue 
the preliminary injunction is hereby denied 
and the injunction heretofore granted is 
-dissolved. 



g^antmon HhHS^'^Hw. 



C. p. OP LANCA.8TER COUNTY. 

Lagnan vs. Demarra's Executors. 

Arbitration — Appeal from award — 
When will not be stricken off — Appeal 
by executor of creditor of decedent^ g 
estate defendant — Costs — Collusion — 
Correction nunc pro tunc of defective 
appeal — Arbitration Act of April 13^ 
1846, P. L., SOS. 

The proviso in the Arbitration Act allowing 
•exeoutofR, administrators and guardians to ap- 
peal in their representive capacity without pay- 
ing the costs, applies where an appeal is taken 
by the executor of a creditor of a decedent, from 
an awaitl in favor of another party against the 
4iecedeiit*s estate. 

L. i»btaiiied an award of arbitrators against 



the estate of 1>., deceased, and an appeal wm 
taken by leave of Court by the executrix of G., 
whose decedent was a creditor of D/s estate, 
without payment of costs. L. subsequently 
moved to strike off the appeal, on the ground 
that no collusion had been proved and no costs 
paid. 

Htld^ That the facts tbat the suit had been 
brought by a child against the estate of a de- 
ceased parent four yeai-s after the parent's death, 
were suspicious circumstances warranting the 
allowance of the appeal, and that G.'s executrix 
had been allowed simply to intervene as a de- 
fendant, and was in the same position as if she 
had been sued in her representative capacity, 
and was not therefore obliged to pay the costs 
on appeal. 

lu this case the Court allowed counsel for the 
decedent's estate, the defendant, to sign the 
afiBdavit and procure the signature to the jtirol 
nunc pro tune on a defective appeal filed by them. 

August Term, 1894. No. 86. 

Rule to strike off appeal from award of 
arbitrators. 

BenJ. C. Atlee, for rule. 

Appellant must pay costs if not an ex- 
ecutor, administrator or guardian. 

Act of April 13, 1846, P. L., 303. 

Brewster's Practice, Sec. 1170, et seq. 

The proviso applies only where the ex- 
ecutors, etc., sue or are sued in their re- 
presentative capacity. 

Barnhart vs. Painter, 2 R., 78. 

Masterson vs. Masterson, 3 R., 137. 

The character of the suit, whether in 
a representative or individual capacity, 
determines this right. 

Pugh vs. Ottenkirk, 3 W. S., 170. 

The presumption that arbitrators duly 
appointed have done their duty in the 
premises can be rebutted only by clear 
evidence of fraud, misconduct or mistake. 

Ins. Co. vs. Goehring, 3 Out., 13. 

Where a creditor appeals from an award 
of arbitrators against an executor of an 
estate, the appeal will be allowed *^ only 
on payment of costs." 

Broomall vs. Root's executors, 1 Ches- 
ter Co. Rep., 471. 

A creditor may not abate a judgment 
collaterally without proof of collusion. 

Watson vs. Willard, 9 Bair, 92. 

Broomall vs. Root's ex., supra. 

^^If defendants were not estopped by 
the judgment, they have no such equity as 
entitles them to go behind it in order to 
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3nte8t the amount of the plaintiff's claim. 

Verner vs. Carson, 66 Pa., 446. 

Appellant must show she has a defense. 

McConnell vs. Morton, 11 Pa., 398. 

The appellant should have shown collu- 
lOD and paid the costs to validate her 
ppeal. 

S. F. Davis ^ contra. 
Brown ^ Hensel and John E. Snyder 
or defendant estate. 

January 22, 1895. Opinion by Bru- 

AKER, J. 

An award of arbitrators was rendered 
Q this case in favor of the plaintiff for the 
om of four hundred and forty-seven dol- 
ars ($447.00) on the 25th of September 
ast. On October 15th last, the last day 
or taking out an appeal, on petition of 
S^osalie Gerz, executrix of the will of J. 
kV, Gerz, deceased, whose estate was a 
5reditor of Theresa Demarra's estate [see 
3erz vs. Weber, Ex., 11 Law Review, 
B45]^ the defendant, the Court permitted 
said executrix to take out an appeal with- 
out payment of costs, as prayed for, which, 
was taken and filed on the same day. It 
appears also by the record in this case that 
counsel for the estate of Theresa Demarra, 
deceased, also filed an appeal on the same 
day, with the usual affidavit attached, 
dated October 15, 1894. The signatures 
were not annexed to the affidavit, nor was 
the jurat signed by the officer. On October 
30, 1894, on petition of the plaintiff, the 
present rule was granted on Rosalie Gerz 
to show cause why her appeal should not 
be stricken off for the reason alleged, that 
ihe allegations in her petition on which 
leave was granted to take the appeal were 
false. At the argument of the rule it was 
also contended that the appeal was entered 
without payment of costs, and that such 
failure to pay costs was fatal to the appeal. 
We find that the reason given in the 
petition for the rule is unsupported by evi- 
dence ; on the contrary, the nature and 
character of the claim on which this suit is 
broQght, and the time when it was brought 
—80 long after the death of the decedent, 
are suspicious circumstances connected 
with the proceedings, which ought, in our 
opinion, to be investigated before a court 



and jury. We believe, therefore, that the 
order of Court was not improvidently 
made. It was the plain duty of the exe- 
cutors to take out the appeal promptly, in 
fairness to the creditors of this estate, in- 
stead of placing their counsel — who have 
evidently seen the importance of such an 
appeal — in the position in which they were 
placed, by taking the appeal on the very 
last day, at the very last moment. 

We can see no merit in the second rea- 
son assigned. It is contended by counsel 
for the rule that the appeal could not be 
taken without payment of costs, under the 
Act of Assembly of April 18th, 1846. 
The authorities cited by him to support the 
position are not applicable to the case at 
bar. They are rather in support of the 
appeal. Rosalie Gerz, it will be observed, 
does not appeal in her own right. She 
has simply taken the appeal as executrix of 
J. W. Gerz, deceased. As stated in Barn- 
hart vs. Painter, 2 Rawle, 78, and in 
Masterson vs. Masterson, 5 Rawle, 1^7, it 
is true the proviso of the act does not apply 
in cases where executors or administrators 
are sued for their own acts. It does, how- 
ever, meet the case now before us. The 
executors of Theresa Demarra were sued 
in their representative capacity, and Rosalie 
Gerz, as executrix of her husband's estate, 
was allowed simply to intervene as a de- 
fendant, which is the same as if she had 
been sued directly in her representative 
capacity. Therefore, the proviso in the 
arbitration act allowing executors and ad* 
ministrators to appeal in their representa- 
tive capacity without payment of costs 
covers this case. To construe it otherwise, 
in our opinion, would be a perversion of 
the act. It is not denied that a creditor 
of an insolvent estate has the right to in- 
tervene with leave of court, for the purpose 
of protecting himself. 

We will say here, as to the appeal taken 
by the counsel for the estate of Theresa 
Demarra, we will allow counsel to perfect 
said appeal by having the signatures and 
jurat affixed to the affidavit made nunc pro 
tunc. 

Rule dismissed. 
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Implied Power of Sale. 

A case put by Lord Justice Lindley in 
delivering his opiQion in Henderson V8. 
Williams (11 Times Law Rep., 148), de- 
cided by the Court of Appeal last Decem- 
ber, presents a most interesting question in 
the law of sale. Suppose R, a rascal, by 
fraudulently representing that he is the 
agent of X, negotiates a sale with A, who 
believes he is selling to X. A then 
notifies the warehouseman, who has posses- 
sion of the goods, to hold them subject to 
the order of R, and a bona fide purchaser, 
relying on the warehouseman's statement 
that he so holds them, pays cash to R for the 
goods. Has title passed from the original 
owner to the bona fide purchaser? Lord 
Justice Lindley was of opinion that it had. 

On the facts as they appear in the re- 
port, namely, that A thought he was sell-* 
ing to X through R as agent, it is clear 
that no title would have passed if A him- 
self had delivered possession to R. Cundy 
V8. Lindsay, 3 A. C, 459 ; Elodliff vs. 
Dallinger, 141 Mass., 1 ; Collins vs. Ralli, 
20 Hun., 246 ; S. C, 85 N. Y., 637. It 
would have been a case of larceny by 
trick, and not of obtaining goods by false 
pretences. Does the fact that A author 
ized the warehouseman to deliver posses- 
sion for him make any difference ? This, 
it would seem, must depend on whether 
A's intention, as manifested by his overt 
act in so authorizing the warehouseman, 
was to give R not only the right of pos- 
session but also a general power of sale. 
It may, perhaps, be safely admitted that 
he did intend to give R power to dispose 
of the goods to such person as X, the sup- 
posed principal, should direct. But this 
doubtless would not be enough to enable 
R to pass title to a bona fide purchaser. 
One must go a step farther and say that 
he intended to give R a general power of 
sale. If this is conceded it is clear that 
the bona fide purchaser from R would get 
title, for R would then in effect be a 
trustee for X. Can this last step safely 
be taken ? For aught that the purchaser 
knows, R may be agent for a principal 



who allows him to dispose of the goods 
only to such person as he, the principal, 
shall approve of. This is a perfectly pos- 
sible transaction, and perfectly consistent 
with R's holding a delivery order on the 
warehouseman. Why, then, has the pur- 
chaser the right to suppose that it is not 
the real state of affairs? Why has be 
more right to suppose that R has a general 
power of sale, and to rely on such supposi- 
tion, than one has to suppose that a person 
in possession has title and can pass it? 
The warehouseman is of course protected 
in delivering to the holder^s order, because 
he was given authority to do so ; but this 
seems very different from saying that, 
judged by his overt act, the owner most 
have intended to give R a general power 
of sale. Lord Lindley's view, it may be 
remarked, is not the less interesting in 
that it is contra to the result reached in 
the well known case of Kingsford vs. 
Merry, 1 H & N., 508. 

The actual suit before the Court of Ap- 
peal was against the warehouseman, and 
as he had attorned to the bona fide pur- 
chaser, as well as represented that he held 
to the order of the rascal, the court de- 
cided that he was estopped by reason of 
such attornment, which is undoubtedly 
law. Stonard vs. Dunkin, 2 Camp., 344; 
Knights vs. Wiffen, L. R., 5 Q, B., 660. 
It roust be admitted that this furnishes a 
strong practical argument in favor of the 
view of Lindley, L. J.; for if title has not 
passed as between the original owner and 
the bona fide purchaser, but has passed by 
estoppel as between the warehouseman and 
the latter, we should have a curious state 
of affairs. If the warehouseman knowing 
he was estopped gave up the goods to the 
purchaser, or if the purchaser replevied 
them, there would be nothing to prevent 
the original owner from bringing trover 
or replevin against the purchaser, for ex 
hypothesi the title has not passed as be- 
tween them, and so in that case the loss 
would fall on the purchaser. If on the 
other hand the warehouseman, being in- 
demnified by the owner, refused to give 
up the goods, and the purchaser brought 
trover, the final loss would fall on the 
original owner. — Harvard Law Review. 
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C. p. OF LANCA.8TER COUNTY. 

Oommonwealth to Use of B. T. Dickinson 
and to Use of A. D. Connor vs. John Sides 
and the Lancaster Tmst Oo. 

Execution — Property levied on belonging 
to outside party — Liability of sheriff 
for — Go9t9 — Indemnity — Interpleader 
— Replevin — Sheriff responsible for 
surety on bond — Cannot prove differ- 
ent value of property from that given 
by verdict. 

Where a sheriff levied on as the propei-ty of 
X., a horse, which was claimed hy Y., who, 
however, failed to secure bail ou interpleader 
proceedings and the horse was sold by order of 
Court, but was subsequently found by the jury 
to have been the property of Y., the sheriff can 
not. retain out of the proceeds of the sale the 
costs of the keepiu(;,aud sale ot the horse and 
of the interpleader issue. 

In such case, if the sheriff wished to save 
himself, he should have demanded indemnity, 
to which he was entitled from the plaintiff. 

A sheriff is responsible for the sufficiency of 
sureties in replevin, not only at the time of tak- 
in^r the bond, but at the termination of the suit. 

Where the defendant and his surety in re- 
plevin are insolvent, and the plaintiff sued the 
sheriff for the amount of his judgment, the 
sheriff cannot prove another value of the prop- 
erty than that fixed by the said judgment. 

August Term, 1894. No. 25. 

Rule for judgment for want of a suffi- 
cient affidavit of defense. 

B. F. Davis J for rule. 

Cites: 

Murphy on Sheriffs, Sec. 891. 

Snyder vs. Kunkle, 2 Watts, 426. 

Wadlinger on Costs, 172. 

Bilko vs. Haverlock, 3 Campbell, 374. 

J. W. Johnson^ contra. 

January 19, 1895. Opinion by Liv- 
ingston, P. J. 

The action here is founded on the official 



bond of John Sides, as sheriff of the county 
of Lancaster, the Lancaster Trust Com- 
pany being his security thereon, said bond 
being in the penal sum of $25,000. 

In the case of Dr. B. T. Dickinson, the 
records of the Court of Common Pleas of 
Lancaster county will show that J. R. 
Heilig held a judgment against S. A. 
Heilig and S. P. Heilig, entered to Janu- 
ary Term, 1893, No. 1486, on which a fi. 
fa. was issued to August Term, 1893, 
No. 2, and placed in the hands of John 
Sides, sheriff, by virtue of which the sheriff 
levied upon certain personal property as 
the property of S. A. Ileilig and S. P. 
Heilig, defendants in the judgment and 
execution, a portion of which property so 
levied on was claimed by H. 0. Heilig to 
be his property, and not the property of S. 
A. and S. P. Heilig. 

That jReese L. Himes held a judgment 
against S. A. Heilig and S. P. Heilig, en- 
tered to January Term, 1893, No. 1487, 
on which a fi, fa. was Issued to August 
Term, 1893, No. 3, and placed in the 
hands of John Sides, sheriff, by virtue of 
which said sheriff, on May Ist, 1893, levied 
on one stallion, harness, halter, blanket, 
two buck-boards, two tongues, five window 
frames, shutters, etc , as the property of 
S. A. Heilig and S. P. Heilig, the defend- 
ants in the judgment and execution, a por- 
tion of which, to wit, one stallion, B. T. 
Dickinson claimed to be lys property, and 
not the property of S. A. and S. P. Heilig. 

Application was then made by the sheriff 
to the Court for a rule on the parties 
claiming goods levied on to maintain or 
relinquish their claim under the inter- 
pleader law. The said H. C. Heilig and 
Reese L. Himes, in pursuance of said rule, 
did come into court as claimants, made ap- 
plication for, and an issue was granted, 
and framed to try the title to and owner- 
ship of the property so levied on by the 
sheriff, as the property of S. A. and S. P. 
Heilig, and claimed by said H. C. Heilig 
and Dr. B. T. Dickinson, in this issue 
which was entered in the Court of Common 
Pleas to June T., 1893, No. 35, H. C. 
Heilig and B. T. Dickinson, claimants, were 
made plaintiffs, and J. R. Heilig and Reese 
L. Himes, plaintiffs in the executions, were 
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made defendants. The issue was awarded 
May 20, 1893. The bond of H. C. Heilig 
was filed and approved June 9, 1893, and 
B. T. Dickinson having failed to secure 
bail, ten days further time was given him 
by the Court to file a bond, and at the ex- 
piration of that time, he having failed to 
secure bail and file a bond, the Court, on 
June 20, 1893, directed the sheriff', John 
Sides, to proceed and sell said stallion, ac- 
cording to law, which he proceeded to do, 
and sold the stallion for $220, which he 
received, and which he refuses to pay over 
in full to B. T. Dickinson, the owner of the 
horse sold, although the jury in said inter 
pleader issue, returned a verdict for plain- 
tiff, thus establishing the ownership of the 
horse at the time of the levy by the sheriff", 
in Bayard T. Dijkinson, M. D., claiming 
that he has a right to deduct from said 
$220, the price of the horse, the sum of 
$71.74, as costs which he alleges he paid 
with reference to the keeping and sale of 
said stallion and costs in reference to said 
said interpleader issue. 

The execution to August T., 1893, No. 
8, placed in the hands of the sheriff, com- 
manded him, that ^^ Of the goods and chat- 
tels, lands and tenements of Sarah A. 
Heilig and S. P. Heilig, in your bailiwick, 
you cause to be made and levied, as well 
as the sum of $3,400, which Reese L. 
Himes lately in our Court of Common 
Pleas for the County of Lancaster, before 
our Judges thereof, at Lancaster, recov- 
ered against Sarah A. Heilig and S. P. 
Heilig, of debt as $45, which. to the said 
plaintiff, in our same Court, were judged 
for his damages which he sustained by 
occasion of the detention of that debt 
whereof the said defendants are convict," 
etc. 

The sheriff was not authorized or di- 
rected by his writ to levy on the goods, 
chattels, lands or tenements of any other 
person or persons than those named there- 
in. If he, under such writ, levied on the 
goods and chattels, as the stallion, of a 
stranger of his own volition or motion, he 
did that which he had no authority to do, 
and for any cost or expense he may have 
incurred in keeping or caring for said 
goods he has no claim against, and can re- 



cover nothing from the owner thereof. It 
is said in Murfree on Sheriffs that the 
sheriff* is entitled to riothing for seizing and 
remaining in possession of goods belonging 
to a stranger. (Citing: 3Campb., 374; 
1 Campb., 218 ; 2 Campb., 640.) 

If the sheriflf levied on the property of 
a person not named in his writ as the 
property of the defendants named therein, 
at the instance or by direction of the 
plaintiff in his writ, and a claim of prop- 
erty is made by the real owner thereof,, 
then the sheriff has the remedy in his own 
hands. He may secure himself from all 
costs and liabilities arising in consequence 
of his so doing by calling on the plaintiff 
in the writ for indemnity. 

In Spangler V8. Commonwealth, for use 
of administrators of Martin (16 S. & R., 
68), a York county case, the Supreme 
Court, Duncan, J., delivering the opinion, 
held that wherever a writ of fieri f anas is 
levied upon goods, and there is a claim of 
property adverse to the defendants in the 
execution, as would reasonably raise a 
doubt or apprehension as to the title or 
create a pause in the mind of a constant 
man, the sheriff has a right to call on the 
plaintiff for a reasonable indemnity. 

In Miller vs. Commonwealth (5 Pa., 
294) it is said that if, after the delivery of 
a fi.fa, to the sheriff, with notice of an 
adverse claim to the property directed to 
be seized, the sheriff does not demand in- 
demnity (which the plaintiff had agreed to 
furnish at any time before the day of sale), 
the sheriff is liable if the property belonged 
to the defendant, though plaintiff may not 
have given indemnity, for which there was 
nodemand. CouUer,J.: "He (the sheriff) 
is authorized in such circumstances of 
reasonable doubt, when the property is 
claimed by a stranger, to demand indem- 
nity from the plaintiff, and if he refuse to 
give it, the officer may refuse to levy and 
sell, and make a special return to the 
Court (referring to Spangler V9. Common- 
wealth, supra} J^ (See, also, Corson vs. 
Hunt & Abrahams, 14 Pa., 510.) 

In Corson ex rel. Hood et al. vs. Van 
Dyke et al. (67 Pa., 35, citing 16 S. 4 
R., 68, Sharswood, J.) it is said wherd 
there is a claim of property adverse to the 
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lefendants, which would raise a reasonable 
ioubt as to title or create a pause in the 
Ddind of a constant man, the sheriff has a 
right to call on the plaintiff for indemnity, 
and, if refused, may ask the Court to en- 
large the time for his return till indemnity 
be given. A sheriff has a right to require 
that the sureties in a bond of indemnity to 
him should reside in his county. 

In Hall V8. Galbraith, (8 Watts, 222,) 
Rogers, J., says, in referring to 1«3 S. & R., 
68, ** This principle furnishes a safe and 
salutary rule for the government of the 
sheriff, as well as for the protection of the 
plaintiff; a proper regard is paid to the 
interest of each." 

The sheriff admits that he has no de- 
fense to the payment of $148.26, part of 
the claim of $220, and the affidavit he has 
filed as an affidavit of defense most clearly 
shows that he has no defense to the bal- 
ance of the said sum, to wit., $71.74, and 
no legal right to longer retain it. As we 
have seen, he has no right to retain or 
hold it as against the stranger upon whose 
property he is shown to have illegally 
levied. And if in the end he is obliged to 
lose said costs, he must charge the loss to 
his own negligence, in not demanding in- 
demnity of the plaintiff in the execution. 

The affidavit of defense being wholly in- 
sufficient, the rule must be made absolute. 

Rule made absolute, and the Court now 
enters judgment for want of a sufficient 
affidavit of defense, in favor of Bayard T. 
Dickinson, M. D., the plaintiff, for the sum 
of two hundred and twenty-nine dollars 
and ninety cents ($229^9^0^). 

In the case of A. D. Connor, the plain- 
tiff liere was the plaintiff in a replevin 
suit in the Court of Common Pleas of 
Lancaster County, entered to August 
Term, 1892, No. 25, in which a man 
Mined Levi Riehl was defendant, the 
property in dispute being one black mare. 
GoDnor, the plaintiff, gave bond in the 
penal sum of two hundred and seventy dol- 
lars, and Levi Riehl, the defendant, at or 
about the time the plaintiff's writ of re- 
plevin was served upon him, gave bond to 
the sheriff in the penal sum of two hundred 
and seventy dollars, with one I. M. Kling 



as security, and upon so doing was per- 
mitted to keep and did keep and retain 
possession of said black mare. On the 
trial of said replevin suit of August Term, 
1892, No. 25, a verdict was rendered by 
the jury on February 2, 1894, finding in 
favor of plaintiff (A. D. Connor), $148.25. 

After the rendering of the verdict, a mo- 
tion was made and a rule granted to de- 
fendant to show cause why a new trial 
should not be ftranted. After due consid- 
eration by the Court, the Court in a written 
opinion discharged the rule to show cause 
and refused a new trial. [See 11 Law 
Review, 338.] Whereupon said judg- 
ment on the verdict became absolute and 
final in favor of A. D. Connor, the plain- 
tiff. 

Subsequently said plaintiff caused an ex- 
ecution to be issued out of said Court 
against Levi Riehl, the defendant, but 
nothing was realized thereon, the return 
thereon (to April Term, 1894, No. 117) 
being : 

The said I. M. Kling, at the time he 
became bail for Levi Riehl in said replevin 
suit, was heavily indebted and is insolvent, 
and his personal property was sold by the 
sheriff upon an execution issued out of this 
Court, as is set forth in plaintiff's statement 
in this action. 

Plaintiff here claims that John Sides as 
Sheriff committed a breach of his said 
official bond, in failing to take, and not 
taking from said Levi Riehl, the defendant 
in said replevin suit, a good and sufficient 
bond with good and sufficient surety or 
sureties thereon, and without such good 
and sufficient bond, and without good and 
sufficient surety or sureties, allowing him 
.the said Levi Riehl, the said black mare 
in dispute, thus and thereby vesting the 
title in said black mare in said Levi Riehl, 
when in reality it was owned by A. D. 
Conner, the plaintiff here, and that said 
sheriff did not in said transaction concern- 
ing the execution of said writ of replevin, 
and taking said claim property bond of 
said Levi Riehl, and in other matters con- 
nected with said proceedings during his 
continuance in said office as sheriff, faith- 
fully execute and perform the trusts and 
duties appertaining to his said office, etc. 
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In the affidavit of defense filed, the 
sheriff claims that he has a good and suffi- 
cient defense. 1st. Because in taking the 
return property bond of Levi Riehl with 
I. M. Khng as surety, he acted in the 
utmost good faith, that he believed him 
abundantly solvent, and he believes he was 
generally so regarded. 2. That he served 
the writ of replevin in accordance with the 
command of the Court, and that the black 
mare, the subject of said writ, was but of 
the value of $50, and that said sum of $50 
is the full extent to which said A. D. 
Conner was damaged by reason of Levi 
Riehl retaining possession of said black 
mare, which, with the costs of said suit to 
August T. 1892, No. 25, $40.55j, mak- 
ing a total of $90.55|, which is all he is 
entitled to pay said A. D. Conner on 
account of said black mare. Neither of 
these reasons furnish any grounds of de- 
fense. 

1. Because in replevin the sheriff is not 
bound to take any step in the execution of 
the writ, until he is made secure by 
sureties and safe pledges, etc. (Taylor 
V8. Adams Express Co., 9 Phila., 272.) 

In Oxley V8, Cowperthwaite (1 Dall., 
349), an action against the sheriff for tak- 
ing insufficient sureties on a replevin bond, 
the question materially discussed on the 
trial being whether a sheriff is responsi- 
ble that the sureties shall prove sufficient 
on the event of the replevin, or only that 
they were of good credit at the time of 
their entering on the bonds, it was decided 
that he is responsible that the sureties 
shall prove sufficient on the event of the 
replevin. 

In Pearce vs, Humphreys (14 S. & R., 
23) it was held that the sheriff is answer-, 
able for the sufficiency of sureties in a re- 
plevin bond at the termination of the suit. 
It is not enough that they were sufficient 
when they were taken. In this case, the 
Court below was asked to charge the jury 
that " if the jury believe that defendant as 
Sheriff of Chester county used every nec- 
essary and proper precaution in taking 
good and sufficient sureties in the replevin 
bond in the suit of Root vs. Humphreys, 
and if the jury believe that at the time the 
sureties were so taken, they were good and 



sufficient, they ought to find for the de- 
fendant." 

The Court answered : " We cannot charge 
the jury as requested : the sheriff does Dot 
use every necessary and proper precau- 
tion unless he takes sureties which shall 
prove sufficient at the end of the replevin 
suit, and he is liable if they prove insuffic 
ient, whether they were apparently so or 
not at the time of executing the bond." 

Duncan, J., in delivering the opinion of 
the Supreme Court, says : " However hard 
it may be in this particular instance, the 
Court cannot unbind those whom the law 
has bound. The security is to the sheriff 
at his own peril, in his own name, and for 
his own indemnity : he may take the 
security as it pleases him, for he continues 
responsible to the value of the goods. 
The judgment is therefore affirmed." 

In Myers v^. Clark, (3 W, & S., 535- 
538,) Kennedy, J., in delivering the opinion 
of the Supreme Court, among other things, 
says, ^^ according to our adjudications iii this 
state, the sheriff is held not only responsi- 
ble for the sufficiency of the bail which he 
is thus compelled to take, at the time of 
taking the bond, but likewise after the re- 
plevin shall have been determined, and 
until the defendant therein shall have ob- 
tained the effect of the judgment if in his 
favor, so that under these decisions, if de- 
fendant, could on trial prove that the 
surety was good, that he believed it was 
good, and that the surety was then gen- 
erally so regarded, it would not relieve him, 
would be no defense in the present action." 

2. Because the replevin suit in which 
the bond, was taken by its trial, verdict 
and judgment has finally fixed the value of 
the property, the black mare, there having 
been no writ of error taken, and defendant 
cannot in this action be permitted to prove 
another value, or to open and inquire into 
the question of value. 

The affidavit of defense being wholly in- 
sufficient, the rule must be made absolute. 

Rule made absolute, and the Court now 
enters judgment for want of a sufficient 
affidavit of defense in favor of A. D. 
Conner, plaintiff, for the sum of one han- 
dred and ninety-seven dollars and twenty- 
one cents ($197.21). 
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C. P. OP LANCASTER COUNTY. 

Perry Ooirnty Railroad Oo. ys. Magiimis, 
et. al. 

Railroad corttracts — Damages for aband- 
onment of work — Penalty on bond — 
Set-off — Amount held back under con- 
tract. 

Where a construction contract between a 
railroad company and contractors stipulates 
that fifteen per cent, of all estimates should be 
retained by the company, but it was not so re- 
tained, and subsequently the company brought 
suit for abandonment of the work^ the contrac- 
tor's sureties can set off the amount of the said 
fifteen per cent, against any claim of the com- 
pany on account of expenditures by reason of 
such abandonment^ but not against the penalty 
of the bond, indepeudent of expenditures. 

October Term, 1889, No. 50. 

Suit for $5,000 penalty on bond for 
faithful performance of contract. 

Statement set forth an expense to the 
plaintiff of $7,728.92, above contract price 
for completing the work abandoned by the 
defendants. 

On trial, verdict for $6,946.67. 

Rule for new trial. 

Brown ^ ffensel and Chas, ff. 
Bergner^ for plain tiflf. 

George Nauman^ 2>. Mc Mullen and 
J. L, Markler^ for defendants and rule. 

January 19, 1895. Opinion by Bru- 
BAEER, J. 

One of the reasons assigned by counsel 
for the defendants is that the Court erred 
in the answers to the defendants' points. 
In reviewing this portion of our charge to 
the jury, we are in grave doubt as to the 
correctness of our answer to the de 
fendants' fifth point. The point reads as 
follows : 

"The defendants' sureties are entitled 
to be allowed on account of any claim by 
the plaintiff against them the sum of 
$3,007.91, the amount of the fifteen per 
cent, of all estimates which the contract 
required that the corporation plaintiff 
should retain from Maginnis and White, 
but which was paid to them by the com- 
pany," which we answered as follows : 

By the Court: "We refuse to affirm 
this point, because the plaintiff does not 
Mk you to render a verdict for more than 
the penal sum named in this bond, to wit, 



five thousand dollars, with interest from 
the date of its breach." 

This answer may have misled the jury 
in their consideration of the questions of 
set-off against the expenditures by the 
plaintiff on account of the abandonment of 
the work by Maginnis and White. The 
sureties on the bond in suit were certainly 
entitled to an allowance of a credit of 
fifteen per cent., which should have been 
retained from Maginnis and White on ac- 
count of the expenditures by plaintiff by 
reason of their abandonment of the work ; 
and if the point had been put in that way^ 
we should have affirmed it. The affirma- 
tion of the point as it stood might have 
left the jury under the impression that the 
sureties were entitled to a credit for the 
sum of $8,007.91, the amount of the 
fifteen per cent., on the penal sum in the 
bond of five thousand dollars, independ- 
ently of the expenditures made by plaintiff. 
The Court itself was misled by the language 
of the point. To be clear it should have 
read : '' The defendants' sureties are en- 
titled to be allowed on account of any 
claim by the plaintiff for expenditures by 
it on account of the abandonment of the 
work," instead of simply, as it was put to 
us, " On account of any claim by the 
plaintiff against them." With this ex- 
planation, in our opinion, we should have 
answered the point in question, and there- 
fore are obliged to sustain this exception 
and make the rule for a new trial absolute. 

We should here draw the attention of 
counsel for the plaintiff to the discrepancy 
between the allegations in plaintiffs state- 
ment and the testimony at the trial with 
reference to plaintiff's expenditures in 
completing its railroad, in order to avoid 
any question which may arise hereafter as 
to it. 

Rule absolute. 



C. P. OF LEHIGH COUNTY. 
Lehr et al. ▼&. Knanss. 

Certiorari — Damages — Jurisdiction of 
justice — Trespass. 

A justice of the peace has jurisdiction of a 
claim for damages occasioned to a plaintiff by a 
defendant's thro^ring lime into a mortar- box 
aloug a public street, so that the^aintiff pass- 
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in^ by is splashed and has her clothes dis- 
colored. 

A judgmeut in trespass rendered against two 
persons will not be reversed on certiorari for 
that reason ; an appeal is the proper remedy. 

Certiorari. 

Before the justice, Knauss claimed $15 
♦' for damages done to dress of his minor 
daughter, by reason of the splashing of 
the same with lime by Jacob Bantz, who 
was in the employ of- the said Israel Lehr, 
while she was walking on the sidewalk on 
Chew street on the afternoon of Septem- 
ber 22, 1894." The defendants, Lehr 
and Bantz, objected to the jurisdiction of 
the justice. The latter, at their request, 
attached his notes of testimony given by 
the plaintiff Knauss, and his daughter to 
his return. The defendants, Lehr and 
Bantz, removed the case to the common 
pleas, and there argued 1. That the justice 
had no jurisdiction. 2. That the dam- 
ages asked are not direct or immediate, 
but would be consequential ; and 3. That 
by the cause of action laid, judgment 
could not be found against both defend- 
ants. 

H, O. Stiles^ for plaintiflfs in the cer- 
tiorari. 

LaMottte Gillette^ for defendant. 

December 28th, 1894. Opinion by 
Albright, P. J. 

Knauss brought an action of trespass 
against Ijehr and Bantz before a justice of 
the peace. Judgment was entered in 
favor of the plaintiff and against both 
defendants. The latter brou^jht the 
recordf into this court by certiorari. The 
exceptions allege Ist, that the justice had 
not jurisdiction because the injuries were 
consequential ; and 2d, that it was error to 
give judgment against both defendants — 
that Lehr was not responsible for the 
alleged unlawful act done by Bantz, wlio 
was in the employ of Lehr. At the 
request of counsel for the plaintiff in error, 
the magistrate returned certain testimony 
given before him on plaintiff's behalf — the 
consideration of that evidence by the 
<;ourt was objected to by counsel for de- 
fendant in error. 

On certiorari the court may and ought 



to receive evidence bearing upon the ques- 
tion of jurisdiction of the justice : Curran 
vs, Atkinson, 1 Ash., 51 ; Beckmyer w. 
Dubs, 6 Bin., 29. From that evidence it 
can be found that plaintiff's minor daughter 
was walking on a sidewalk in the city of 
AUentown, when lime-water was splashed 
upon the dress she wore, discoloring and 
injuring the same. Lehr was engaged in 
erecting a building at that point; Bants 
worked for him, and at the time in questioo 
was making mortar — he threw lime into a 
mortar-box in which it seems there was 
water or lime-water. Some of the limj 
liquid in the box was by that act thrown on 
said dress. 

The contention of defendant's counsel 
that the injury to the dress was not the 
immediate effect of the act of Bantz cannot 
be assented to. One who throws an object 
or material into a liquid and thus causes 
the latter to splash upon a person or thing, 
injuring him or it, causes the injury as im- 
mediately as if he were to occasion it by 
throwing the liquid from a vessel held in 
his hand, or by splashing it by striking it 
with a shovel or stick. "The distinction 
is well settled. . . . That if the injury be 
occasioned by the act of the defendant, or 
the defendant be the immediate cause of the 
injury trespass vi et armis is the proper 
action ; but where the injury is not direct 
and immediate but consequential only, case : 
or as is strongly expressed by the chief 
justice in Smith V8, Rutherford, 2 S. & R., 
360, the criterion of trespass is force di- 
rectly applied. The leading case is Scott 
V8. Shepherd, 3 Wils., 403, and 2 W. Bl., 
804. . . . The opinion of Sir William 
Blackstone . . . has ever since prevailed 
that the unlawfulness of the original act I 
was not the true criterion but the true dis- 
tinction was whether the injury was imme- 
diate or consequential, and trespass never 
lay for the latter . . , whether the injury 
was received by the plaintiff by force from, 
the defendant, or whether it was received 
by a new force by another . . • if all 
which happened subsequently are continu- 
ations of the first act, then it is trespass.^' 
Justice Duncan in Cotteral V9, CummingSy 
6 S. & R., 843. 

Without doubt technical trespass was 
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the proper remedy for the act complained 
of and its consequent injury, and of it the 
justice had jurisdiction. 

As to the second ground of complaint. 
To inquire whether the judgment ought to 
be reversed because judgment was entered 
against both defendants would be re-trial 
of the case on its merits. This the court 
has not power to do on certiorari. To ac- 
complish that purpose an appeal should 
have been taken. It is to be presumed 
that the justice decided matters of fact 
correctly, and that there was evidence war- 
ranting the conclusion that both defendants 
were in some way responsible for the injury. 

December 28, 1394. The judgment of 
the justice of the peace, is affirmed. — 
North' n Co. RepW. 



Q. 8. OF DELAWARE COUNTY. 
Oommonweath vs. Nichols. 

Legal process — Ivdictment for resisting 
landlord's warrant, 

A landlord'ri distrefiH warrant is not legal pro- 
cess within the meaning of Section 8 of the 
Penal Code of 1860, and an indictment will not 
lie, under that section, for resisting the execu- 
tioD nf Kuch warrant. 

Case of Commonwealth V8, Leech, 27 P. L. J., 
233, followed. 

Sur motion for discharge of prisoner. 

This case was tried December 7, 1894. 
The defendant was indicted under Section 
8, Act of March 31, 1860, for resisting 
Ihe execution of legal process. The evi- 
dence was that the landlord, an alderman 
of the city of Chester, had given to the 
constable a written warrapt of distress, 
with a list of the articles to be distrained, 
but the proceedings had been stopped and 
no appraisement was made. Afterwards 
the landlord gave the constable a verbal 
)rder to distrain the same goods mentioned 
n the former warrant. The constable dis- 
rained, but, before appraisement, the 
«naut loaded the goods upon a wagon, 
md, in spite of efforts of the constable to 
prevent him, succeeded in getting them 
iway. 

Clayton, P. J. Legal process cannot 



be by parol. The term indicates an author- 
ity in writing. A landlord's warrant is 
not legal process within the meaning of 
Section 8, of the penal code. Until an ap- 
praisement has been made the constable is 
only the landlord's bailiff. After appraise- 
ment the case might be different. The 
Act of 1772 gives a remedy for the rescue 
of goods distrained, but indictment will not 
lie under the Act of 1«60. This question 
does not appear to have been passed upon 
by the Supreme Court, but it has been 
decided in the case of Commonwealth vs. 
Leech, 27 P. L. J., 233, and we concur in 
that decision. 

Prisoner discharged. 

—Del. Co. Rep. 



" Acceptance " of a Check— What is 
Forgery 7 

In First Nat. Bank vs. Northwestern 
Nat. Bank, 38 N. E. Rep. (III.), it ap- 
peared that a certain person under the 
name of W. S. C, Treas., drew a check 
on the plaintiff bank, payable to " C. H. 
W., Asst. Gen. Supt." (a real person). 
Some person unknown wrote on the check 
the signature of ''C. H. W., Asst. Gen. 
Supt.," and the check was presented to 
the plaintifT, who indorsed it "Accepted, 
payable through Chicago Clearing House, 
Northwestern Nat. Bank, per S., Teller.'* 
The check was placed in the hands of C. 
& G., who delivered it to the defendant 
bank, who indorsed it and presented it for 
payment through the clearing house. The 
plaintifT soon after payment discovered the 
*' forgery," tendered the check to the de- 
fendant demanding back the money, and 
the defendant refusing, the plaintiff brought 
this action of assumpsit. It was held that 
the drawee who had paid the bank check 
could recover back the money so paid on 
discovery of the " forgery," the demand 
for repayment being made within a rea- 
sonable time after the discovery of such 
" forgery." The " acceptor " of a <;heck 
was said to be estopped to deny the genu- 
ineness of the drawer's signature by his 
acceptance, but not to deny the genuineness 
of any indorsements on the instrument. 
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The doctrine ia perfectly sound that a 
drawee who pays to a holder claiming 
under a forged indorsement, may recover 
back the money as paid under a mistake of 
fact; 4 Harvard Law Beview^'^01^ 2iX\A 
cases cited. And it is also well established 
that an acceptor is estopped to deny the 
genuineness of the drawer's signature, 
(Bank v«. Ricker, 71 III., 439; Bigelow, 
Estop. (4th ed.), 498 ; 2 Harm. Estop., 
§§ 1006, 1008), but not that of the in- 
dorsera (2 ban. Neg. Inst., §§ 1364, 
1365 ; Canal Bank vs. Bank of Albany, 1 
Hill, 287). There are, however, two 
points determined by the court in this case, 
which if decided differently might have 
resulted in judgment for the defendant. 
In the first place the court speak of the 
plaintiff's indorsement of this check as " an 
acceptance or certification" making no 
distinction between the two obligations and 
following Marine Nat. Bank v%. Nat. City 
Bank (59 N. Y., 67), hold that the "ac- 
ceptance or certification" of the check 
simply warranted the drawer's signature, 
and that it had funds sufficient to meet it, 
but that the acceptance or certification did 
not warrant the genuineness of the bodies 
of the checks either as to the payees or 
the amounts, or warrant the genuineness 
of the indorsements on the checks. It is 
submitted that the court were wrong in 
making no distinction between an accept- 
ance and a certification, and that, though 
what was said above is true of the former, 
it is not sound as to the latter, and that 
Marine Bank vs. City Bank (juhi supra^^ 
is not in accord with the weight of au- 
thority. A certification is more than an 
acceptance; it is not a warranty, but an 
obligation. It is practically paying the 
check with the certifying bank's Certifi- 
cate of Deposit, and the holder of a cer- 
tified check has no rec©urs<* against the 
drawer or against any indorser prior to 
certification, if the certifying bank refuses 
to pay. Minot vs. Russ, 156 Mass., 458 ; 
Louisiana Nat. Bank vs. Citizens' Bank, 3 
Cent. Law Jour., 220 ; Merchants' Bank 
vs. State Bank, 10 Wall., 647 ; United 
States Bank vs. Bank of Georgia, 10 
Wheat., 333 ; 1 Morse on Banks and 
Ranking, §§ 414, 415. If, therefore, the 



plaintiff's indorsement is a good certifica- 
tion, it is submitted that he could not 
recover back this money. It was also 
urged by the defendant that the forgery 
of the indorsement was not sufficiently 
proven, inasmuch as it does not appear 
that the check was really drawn in fa?or 
of C. H. W., and, further, that it was 
deducible from the evidence that the check 
was delivered to some person unknown^ 
and that it was in fact the intention of the 
drawer that such person should receive the 
money as payee, and that therefore it vas 
not forgery for such a person to indorse 
the check with the name of C. H. W. 
The court decline to accede to this pro- 
position, and in so doing quote at length 
from the recent English case of Vagliano 
vs. The Bank, 23 Q. B. Div., 243 (18?<9), 
which holds in substance that the rule,diat 
a bill drawn in favor of a fictitious pajee 
is the same as a bill payable to bearer, 
cannot be applied where the name of the 
payee is the name of a real person, even 
although it was the intention of the drawer 
that such real person should never have 
anything to do with the bill. It would 
seem that this doctrine is unsound. Ia 
these cases of '' fictitious " payees the 
important question is, Whom does the 
drawer intend to make the payee ? W^ben 
he draws the bill inserting the name of % 
real person as payee, does he mean that 
such person shall receive the money, or 
does he intend that some other individual 
whom he has in mind shall be the paye* 
under the name written in the instrument! 
The acceptor by his acceptance promisel 
to pay the person indicated by the drawerj 
i. e., intended by the drawer to be thi 
payee. If, therefore, the payee who in* 
dorses the bill is in fact the person ini 
tended by the drawer, it is submitted thi( 
the indorsement is no forgery, though tin 
name indorsed be that of some other ret 
person. Shipman vs. Bank of N. Y., 13 
N. Y.,318; Phillips r«. Mercantile Na« 
Bank, 140 N. Y., 556 ; Armstrong tHU 
Nat. Bank, 46 Ohio St., 512 ; Lane H 
Krekle, 22 Iowa, 399 ; Kohn vs. Watkirtj 
26 Kas., 691; Phillips vs. im Than 
L. R., 1 C. P., 463. 

— Harti^rd Laiv Review. 
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C. p. OF LANCASTER COUNTY. 
H. B. Brenemau vs. John S. Breneman. 

Partnership — Settleme^it of accounts be- 
tween — Interest — Endorsement in firm 
name without consent of other partner 
— Liability for loss — Payment of note 
to holder hank by firm, 

A, a member of the firm of A, B & C, with 
the ooDseot of C, endorsed the name of the firm 
on an aisoommodation note which had no rela- 
tion to the bosiness of the firm, and neither the 
finn nor the individual members thereof re- 
ceived any benefit therefrom, and the maker of 
the note became insolvent. 

Held^ that in a settlement between the mem- 
bers of the firm, B, who did not consent to the 
above endorsement, was entitled to a credit for 
the amount of his share of the loss of the firm 
on the above note, although B had assented to 
the payment of the note by the firm to the 
bolder bank. 

Interest has no place in the settlement of 
partnership accounts until a balance is struck. 

Equity Docket, No. 2, p. 289. 

Exceptions to report of William Lea- 
man^ Master, filed April 28, 1894, and its 
sapplement filed December 18, 1894. 

(The first report of the master, filed 
September 4, 1893, was referred back to 
the master to ascertain the interests of H. 
R. Breneman and John S. Breneman in 
the old firm of " Ehler, Breneman & Co.," 
at the time the new firm of ^^ Breneman 
Bros." was formed therefrom. See 10 
Law Review 387.) 

The master sets forth in his report the 
status of the case, and the history of the 
fonnation of the old firm, and finds that 
when the new firm was formed therefrom, 
the amount invested in the capital of the new 
finn by H. R. Breneman was $2,618.83, 
and by John S. Breneman was $5,999.10. 
The report then continues as follows : 

'^The master has foand (Report, Septem- 
ber 4, 1898, page 31) "that H. R. 



Breneman and John S. Breneman were 
partners in equal interest as Breneman 
Bros." * * * *« To the extent that the 
assets of ' Ehler, Breneman & Co.* were 
absorbed by. * Breneman Bros.,' and the 
obligations of the former lifted and paid 
by the latter, the transactions so arising 
cannot be discriminated and separated 
from the business of ' Breneman Bros.' 
They passed into the general mass of the 
business of the firm, and the two partners 
were affected by them in equal manner 
and interest." 

The master has found (Report, Septem- 
ber 4, 1893, page 27,) that H. R. Brene- 
man is debtor to the firm of Breneman 
Bros, in a balance of $2,300.76, and that 
John S. Breneman (Report, September 4, 
1893, page 29,) is debtor to the firm of 
Breneman Bros, in a balance of $2,346.60. 

A question arines respecting the loss 
which was incurred by the firm of Ehler, 
Breneman & Co., through the endorsement 
of the firm name on a promissory note 
made by F. L. Calder, to the order of 
Ehler, Breneman & Co. in the year 1866, 
for $8,000. The said promissory note 
was discounted by one of the banks in the 
city of Lancaster. F. L. Calder, the 
maker, was unable to meet the note at 
maturity, became insolvent, and finally 
made an assignment for the benefit of 
creditors to George Calder, Jr., and H. R. 
Breneman. They paid the note, and re- 
ceived a dividend in the distribution of the 
aassigned estate, by which the note was 
reduced to a balance of $2,418, as of 
October 4, 1870. 

The said promissory note was not made, 
used, or discounted in connection with the 
business of the firm of Ehler, Breneman & 
Co. The proceeds of the note went 
entirely to the benefit of F. L. Calder, for 
whose accommodation it was made. The 
firm of Ehler, Breneman & Co. received 
nothing from its discount, nor did any 
individual member of the firm. 

Henry R. Breneman testifies : 

This note was not given for any firm 
transaction, and did not relate to any busi- 
ness of the firm. John S. Breneman did 
not complain of this endorsement. Mr. 
Ehler consented to the endors$us)ent, and I 
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had the assurance of F. L. Calder, for whom 
the note was endorsed, that John 8. Brene- 
man had consented ; but it appears that 
such was not the fact." (Notes of Testi- 
mony, p. 13.) John S. Breneman testi- 
fies that he did not assent to the firm en- 
dorsement. 

The master finds that the said promis- 
sory note was made in 1866 by F. L. 
Calder to the order of Ehler, Breneman & 
Co., was endorsed with the firm name by 
H. R. Breneman, one of the members of 
the firm, with the assent of C. A. Ehler, 
another member of the firm, and without 
the assent of John S. Breneman, the third 
member of the firm. 

The loss to the firm of Ehler, Breneman 
& Co., is found to be $2,418, as of Oc- 
tober 4, 1870. (Exhibit 13, W. L., of- 
fered in evidence by John S. Breneman.) 

Should H. R. Breneman account, in the 
present proceeding, for the entire loss so 
incurred, or for any portion of it, or for 
the loss to John S. Breneman, which 
amounted, in accordance with his one-fourth 
interest in the partnership, to $604.50 ? 

The master will now proceed to a brief 
discussion of the law deemed applicable to 
this question. 

" Loses caused by a partner through acts 
beyond his authority, will, upon account- 
ing, be charged to him alone, or be de- 
ducted from his profits." 

Am. and Eng. Encyc, Vol. 17, p. 1217. 

** If one or more of the firm have di- 
verted the funds to other uses, such partner 
is liable, in making up the account, to be 
charged with all the detriment thus suf- 
fered." 

Pierce vs. Daniels, 25 Vt., 624. 

In Thomas vs. Atherton, 10 Chancery 
Division, p. 185, a partner referred a mat- 
ter to arbitration negligently, and an award 
was rendered against the firm. The 
partner paid the amount of the award, and 
then brought an action against his co- 
partners for contribution. 

Bacon, V. C, held that the partner 
(plaintiff) was not entitled to contribution, 
on the ground that he had no authority to 
refer the dispute to arbitration, without the 
assent of the other partners. (See sylla- 
^-us.) 



** Where one of two partners subscribes 
the copartnership name to a note as sure- 
ties for a third person, without authority or 
consent of the other partner, the latter is 
not bound." . . . "Pledging partnership's 
responsibility by a partner in the matter 
nowise connected with the partnership 
business is a fraud on such of the partners 
as do not assent expressly that the firm 
shall be bound." 

Foot vs. Sabin, 19 Johnson, 164 (157;. 
" The general authority of a partner does 
not extend to the making of accommoda- 
tion endorsements." 

Bowman vs. Cecil Bank, 3 Gr., 83. 

One of two partners, without the knowl- 
edge and consent of bis co-partner, substi- 
tuted the partnership endorsement for his 
individual endorsement on an accommoda- 
tion note. He was held to be individaallj 
accountable to his co partner for the loss 
which was consequent upon his act. 

Smith vs. Loring, 2 Ohio, 440. (See 
also, Gordon vs. Moore, 8 Pa, Co. Ct. 
Rep., 289.) 

In the case before the master, the en- 
dorsement of the firm name of Ehler, 
Breneman & Co., on the note made by F. 
L. Calder, which resulted in the loss of 
$2,418 to the firm, was the act of H. R. 
Breneman and C. A. Ehler. John S. 
Breneman did not defend against the 
claim on the note by the holder bank, but 
assented to its payment, and the note was 
paid by Ehler, Breneman & Co. The as- 
sent, however, of John S. Breneman to the 
payment does not change the liability be- 
tween the partners. In the case of Smith 
vs. Loring cited above, Smith did not re- 
sist the payment of the note upon the 
claim of the holder, but after payment of 
the note by the firm of which he was a 
member, called upon his partner Loring to 
account for the loss. It was contended by 
Loring, that if the endorsement was made 
without authority from Smith it did not 
bind Smith ; that the payment was there- 
fore voluntary on his part, and that he 
could not recover it back. The Court did 
not sustain this contention, but, on the other 
hand, held that the recognition of the en- 
dorsement by Smith, and the voluntary 
payment to the creditor did not change 
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the liability between the partners. In the 
Am. and Eng. Cyc. (Vol. 17, p. 1218, 
Note 1), the law touching this point is 
stated to be that when one partner signs 
the firm name as surety he must bear the 
loss no matter by whom paid. In support 
of this statement of the law, two cases are 
cited, Berryhill vs. McKee, 1 Humph. 
(Tenn.), 31, and Smith vs. Loring, 2 
Ohio, 440. 

In the case of Smith vs. Loring, 2 Ohio, 
440, and in that of Bowman t;^. Cecil 
Bank, 3 Gr., 33, the fact was shown, that 
Uie unauthorized or wrongful act of the 
partner, in using the firm name for en- 
dorsement of an accommodation note, 
inured to the individual benefit of the part- 
ner so using the firm name. The Court, 
in the opinion delivered in Smith vs. Lor- 
ing, says, that ^Hhe making use of the 
partnership name to remove his own, was 
an application of the partnership credit to 
his separate use; and if pecuniary loss 
foQowed, its consequence was an applica* 
tion of the partnership funds to the individ- 
ual benefit of one of the partners. The 
power of the partner to do this, by no 
means includes the right to do it, without 
being accountable. Wherever a partner 
binds the partnership for his own private 
advantage, he is liable to the partnership. 
No principle is better settled, and it is im- 
possible to conceive how a court of justice 
could adjudge otherwise." 2 Ohio, 467. 

In the case before the nfiaster, as has 
been found above, neither the firm of 
Ehler, Breneman & Co., nor any member 
of that firm, derived any benefit from the 
accommodation note in question. The 
transaction resulted in loss and prejudice 
to the firm, and to every member of the 
firm. If every member of the firm had 
assented to the endorsement of the firm 
name, the matter would end with the pay- 
ment of the note by Ehler, Breneman & 
Co., and no adjustment of the relatioi^is of 
the individual members of the partnership 
to the transaction would now be necessary. 
John S. Breneman, however, did not as- 
sent to the use of the firo9 name for the 
endorsement of the accommodation note, 
and the master has found above that under 
the law applicable to the matter his assent 



to the payment of the note does not alter 
or affect the liability between the partners. 
The loss to the firm of Ehler, Breneman & 
Co. was occasioned by the joint act of 
H. R. Breneman and C. A. Ehler, the 
former actually writing the firm name by 
way of the endorsement, and the latter 
assenting thereto at the time it was done. 
H. R. Breneman and C.>A. Ehler, in the 
opinion of the master respecting the law 
applicable to the facts of the case, should 
bear the loss consequent upon their act. 
They are held to be liable, not for the rea- 
son that any private advantage ensued to 
them, or either of them, from the endorse- 
ment of Calder's accommodation note, but 
because the act went beyond their au- 
thority, and resulted in A loss to the firm 
of Ehler, Breneman & Co., and thereby to 
the wrong and prejudice of John S. Bren- 
eman, the member of the firm who did not 
assent to the use of the firm name in the 
manner described before or at the time it 
was so used, and who did not ratify the 
act of his co-partners at any subsequent 
time. The master again cites in part the 
decisions and statements of the law previ- 
ously cited. 

** Pledging partnership responsibility by 
a partner in a matter nowise connected 
with the partnership business is a fraud on 
such of the partners as do not assent ex- 
pressly that the firm shall be bound." 
Foot vs. Sabin, 19 Johns., 157. 

"Losses caused by a partner by or 
through acts beyond his authority will, 
upon accounting, be charged to him alone, 
or be deducted from his profits." Am. 
and Eng. Encyc, Vol. 17, p. 1217, 

The master, therefore, finds that H. R. 
Breneman and C. A. Ehler should be 
charged with the loss of $2,418 to the 
partnership of Ehler, Breneman & Co., 
which was caused by the endorsement of 
the aforesaid promissory note with the firm 
name for the accommodation of F. L. 
Calder, and that they are liable in equal 
proportion to make good the amount of the 
loss in such a manner that John S. Brene- 
man shall not suffer any injury by their 
act. 

The master is to deal in the present pro- 
ceeding, under the instructions of the Court, 
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with the respective interests of the " broth- 
ers litigant." The Court says: "The 
defendant demands investigation into its 
(Ehler, Breneman & Co.'s) aflfairs solely 
for the purpose of reaching the indebted- 
ness of the two brothers to the firm, which 
formed part of the assets or capital of the 
new firm (Breneman Bros.), for the pur- 
pose of fixing their respective indebtedness 
or liability to the latter firm, so that a just 
and equitable account can be stated be- 
tween them by the master." John S. 
Breneman had a fourth interest in the 
firm of Ehler, Breneman & Co., and conse- 

?[uently the loss which he ultimately suf- 
ered from the said endorsement was one- 
fourth of $2418, or $604.60. H. R. 
Breneman should make good one-half of 
this loss, and C. A. Ehler the one-half, 
that is, each should account for and pay to 
John S. Breneman the sum of $302.25. 
The master is about to adjust the matter 
between H. R. Breneman and John S. 
Breneman, the "brothers litigant," through 
a settlement of the affairs of Breneman 
Bros. Breneman Bros, being composed of 
H. R. Breneman and John S. Breneman, 
as partners in equal interest, if H. R. 
Breneman should be charged with $1209, 
one-half of the total loss in the equal dis- 
tribution following, H. R. Breneman would 
pay to John S. Breneman the entire loss 
suffered by the latter, viz.: $604.60. H. 
R. Breneman, however, should be charged 
with or held liable to pay John S. Brene- 
man, in the account and settlement with 
the partnership of Breneman Bros., the 
one-half of $604.50, or $302.25. The 
correct result can be attained, and the ac- 
count rightly adjusted between H. R. 
Breneman and John S. Breneman, by not 
charging H. R. Breneman with any amount 
whatever relating to the loss arising from 
the transaction of the accommodation en- 
dorsement, but by allowing to John S. 
Breneman a credit of $604.60. This 
method of stating the account will make the 
proper charge against H. R. Breneman in 
the equal distribution of the assets of Bren- 
eman Bros,, of $302.25. 

It may be appropriate to add that the 
dividend upon the note from the assigned 
estate of F. L. Calder was received by 



Breneman Bros, on the 4th day of October, 
1870, and H. R. Breneman and John S. 
Breneman, therefore, got equally the ben- 
efit of it. The amount of this dividend 
appears to have been $582, and John S. 
Breneman had a half interest in it. 

The matter of $1,000, necessary to raise 
the interest of H. R. Breneman in the 
capital of Ehler, Breneman & Co. to one- 
half, has already been disposed of incident- 
ally by the master. The master has dealt 
with the capital of H. R. Breneman on the 
basis of $6,000. All the subsequent pay- 
ments of H. R. Breneman into the firm of 
Ehler, Breneman & Co., have been con- 
sidered and allowed for, in ascertaining the 
amount of his overdraft, or indebtedness to 
the firm, as of May 18, 1870. 

The master does not allow interest upon 
the indebtedness of either H. R. Breneman 
or John S. Breneman, nor upon the moneys 
advanced by John S. Breneman. There 
was no agreement to that effect, and, in the 
absence of agreement, the law is, that in- 
terest is not chargeable on partnership 
accounts. In the estate of James W. 
Brown, 38 Leg. Int., 148, it was held, that 
^^ there was no evidence of any agreement 
between the partners that they should 
each be charged with interest upon ac- 
counts due by them to the firm ; and the 
general rule appears to be, that interest is 
not chargeable on partnership accounts, 
unless there is a special agreement to that 
effect." 

(See, also, Gyger's Appeal, 12 P. F. 
S., 80.) 

In Grubb's Appeal, 16 P. F. S., 117 
(129), it was held, that in ^^ the settlement 
of a partnership account, . . . interest has 
no place until a balance is struck." 

In the case before the master, a balance 
has not been struck, and there has been do 
settlement of partnership affairs. Such 
settlement is the very matter now in hand. 

The master then states the account as 
quoted in the opinion of the Court. 

To this report and its supplement, filed 
December 18, 1894, exceptions were filed 
by H. R. Breneman. 

A. (7. Reinoehlj for plidntiff. 
D, McMulleny for defendant. 
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Opinion by Bru- 



January 19th, 18i)5. 

BAKER, J. 

When this case was before us on the ex- 
ceptions to the master's report, filed on 
April 28th, 1894, in which the accounts 
between the individual members of the firm 
of Breneman Brothers were stated and a 
balance struck on the partnership assets or 
capital of the partnership, we referred the 
report back to the master with directions 
to him to find and report what were the 
divers valuable considerations for the deed 
from Henry R. Breneman and wife to John 
S. Breneman, dated May 6th, 1878, for 
the one- half interest in the property on 
Water street, in the city of Lancaster, and 
to distribute in accordance with the facts 
as found with reference to said valuable 
consideration. 

The master, in pursuance thereof, gave 
a further hearing to the parties, and made 
the present report, which was filed on 
December 18th, 1894. Upon an examina 
tion of the exceptions to the latter report 
we do not find any error as to the finding 
of the facts; but we are clearly of the 
opinion that the master erred in adopting 
the distribution of the funds made by the 
former report. 

The real estate was originally owned by 
the individual members of the firm of Ehler, 
Breneman & Company, as tenants in com- 
mon, and was used in carrying on the busi- 
ness of that firm. The firm of Breneman 
Bros., became their successors in the busi- 
ness. Henry R. Breneman owned the one 
undirided moiety or half part, and Ehler 
and John S. Breneman each an undivided 
one-fourth of this real estate. When the 
firm of Ehler, Breneman & Co., dissolved, 
it was found that Ehler was indebted to 
the firm more than the amount of his inter- 
est therein. There had never been any 
setdement of the aSiairs of that firm. 
Ehler abandoned his interest, which sub- 
sequently formed a part of the capital 
stock of the firm of Breneman Bros. 

Af^r the first report of the master, 
filed September 4th, 1898, the matter was 
referred hack to him for the purpose of 
ascertaining the amount of the interest of 
Shier in the firm of Ehler, Breneman & 



Co., at the time of the commencement of 
the firm of Breneman Bros., as a basis 
of a settlement of their accounts with the 
latter firm. The report of April 28th, 
1894, was then made m pursuance of the 
reference back, making distribution upon 
that basis of the capital alone of the 
firm, not including Ehler's interest in the 
real estate. 

In order to get rid of Ehler's interest in 
the real estate, the firm of Breneman Bros, 
started proceedings for the partition of the 
same ; and the real estate was accepted by 
Henry B. Breneman for the use of the 
firm of Breneman Bros., and the deed was 
made to him individually by the sheriff of 
Lancaster county on January 2l8t, 1871 ; 
and on May 6th, 1878, by deed of convey- 
ance indorsed on the sheriS^'s deed, Henry 
R. Breneman conveyed the full one-haif 
part of said real estate to John S. Brene- 
man. 

It was contended by the counsel for 
Henry B. Breneman that the words, '^ di- 
vers valuable considerations," mentioned 
in this deed, was the settlement of the dif- 
ferences between him and his brother, as 
to the amount of the capital the former had 
put into the firm of Ehler, Breneman & 
Co., and indebtedness Henry R. Breneman 
owed to said firm, in order to equalize his 
brother, John S., with him in the firm of 
Breneman Bros. The master in his last 
report found that subsequently to this deed 
having been given, Henry U. Breneman 
agreed to open up all matters of their dis- 
pute, and again submit them to settlement, 
and that they were submitted to William 
Augustus Atlee, Esq., a member of this 
bar, but were not adjusted, and this suit 
was then brought. The master further 
found, that by reason of their mutual 
agreement to open the matter, the said 
conveyance did not finally and definitely 
settle all the accounts of the firm as 
between Henry R. Breneman and John S. 
Breneman. 

The master, it is plain to be seen from 
his last report, in the settlement and ad- 
justment of the matters of difference be- 
tween the parties, has not taken into ac- 
count their interests as partners in the real 
estate. The parties having opened up the 
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matter 'settled by the conveyance of the 
one-half interest in the real estate to John 
S. Breneman, the grantor, Henry R. 
Breneman, would be entitled to a credit on 
his additional interest received from Ehler's 
portion of the real estate, that is, one- 
eighth of the value of the real estate, 
Henry R. Breneman at the time of the 
dissolution of the firm having owned one-- 
half and John S. Breneman having owned 
but one-fourth. It will be noticed that 
John S. Breneman received the whole of 
Ehler's interest in effect, by reason of the 
conveyance of Henry R. Breneman to him 
instead of the one-eighth, to which he would 
be entitled by reason of Ehler's abandon- 
ment of the same. The master, therefore, 
erred, in our opinion, in adopting the dis- 
tribution made in his former report instead 
of making a new distribution. 

With this correction of the master's re- 
port we are satisfied that the adjustment 
of the disputes and differences between 
these brothers in relation to their co- 
partnership is as fairly made as possible 
under the circumstances, after so great a 
lapse of time, and considering the mixed 
condition of their aflfairs. As the value 
of this one-eighth interest is a mere matter 
of calculation, it is not necessary to refer 
the report back for correction. The Court 
will use the summary of the account al- 
ready made by the master in his report of 
April 28th, 1894, and correct it in accord- 
ance with this opinion, as follows : 

Amount of the prooeeds of the real 
estate after the payment of liens 
and expenses $11,746 95 

Deduct the $3,000 received by each 
partner 6,000 00 



Balance of fund for distribution. . $5,746 95 



Henry R. Breneman's AccotJNT. 

DR. 

Toovei-drafbMay 18, 1870 . 13,386 17 
To overdraft Dec. 31, 1875. 1,315 79 
Balance Dec. 31, 1876 . . 163 02 
Amount with which he 

charges himself, "Ex. 5*'. 16 50 
Amount with which he 

charges himself, **Ex. 6". 4,429 16 



Total charge 



$9,310 64 



OR. 

By amount of credits in Ex- 
hibit 5 159110 

By amount of credits in Ex-, 
hiblt6 8,082 61 

OnA-eighth interest in real 
estate deeded to John S. 
Breneman out of net pro- 
ceeds of the real estate. . 1,468 86} 

Total credits /. . . 6,092 07J 

Due Breneman Bros, from 
Henry R. Breneman . . $4,218 57 

John S. Brekeman's Account. 

DR. 

To overdraft, December 81, 
1876, Exhibit 8 $860 27 

To overdraft, December 81, 
1876. Exhibit 8 805 61 

To rents of coal yard, Ex- 
hibit 9 4,069 00 

One eighth of the value of 
real estate deeded from 
H. R. Breneman .... 1,468 86} 

Total charge .... $6,20824} 

CR. 

By Balance (corrected), 

April 1, 1886, Ex. 9, 

W. L $1,425 65 

By amount paid Mrs. Anna 

Breneman, Ex. 15, W. L. 962 78 
Due from H. R. Breneman 

and C. A. Ehler .... 604 50 

Total credits .... 2,99278 

Due Breneman Bros, from 
John 8. Breneman . . . $3.21046^ 

Fund deposited in Lancaster County 

National Bank $5,746 95 

Balance owing by Henry R. Brene- 
man 4,218 57 

Balance owing by John S. Breneman. 8,210 46 

Total assets of firm $18,175 98 

Each partner^s share less respective 
indebtedness to the firm .... 6,58799 

Henry R.Breneman'8share.$6,587 99 
Less indebtedness .... 4,218 57 

Share of deposited fund . $2,369 42 

John 8. Breneman' s share. $6,587 99 
Less indebtedness .... 8,210 46 

8hare of deposited fund. . $8,877 53 

Amount of fund deposited in bank . $5,746 95 
8hare of Henry R. Brene- 
man $2,369 42 

Share of John S. Breneman. 8,377 58 

Balance $5,^46^ 
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And now, January 19, 1895, the Court 
order and decree that the sum of two thou- 
sand three hundred and sixty-nine dollars 
and forty- twocents ($2,369.42) be awarded 
to Henry R. Breneman, the plaintiff, out 
of the moneys belonging to the old firm of 
Breneman Brothers, now on deposit in the 
Lancaster County National Bank, as the 
portion or balance of his share to which he 
13 entitled out of the proceeds of the real 
estate of said firm, and that the sum of 
Aree thousand three hundred and seventy- 
seven dollars and fifty-three cents ($3,- 
377.53) be awarded to John S. Brene- 
man, the defendant, out of said moneys 
deposited in said bank, as the portion or 
balance of his share, to which he is entitled 
out of the proceeds of said real estate. 

And the Court do further order and de- 
cree that the business of the said firm of 
Breneman Brothers has been fully ac- 
counted and settled and ended by Henry 
R. Breneman and John S. Breneman, 
partners. And the Court do further order 
and decree that Henry R. Breneman and 
John S. Breneman shall each pay one-half 
of the costs of this suit in equity and all 
proceedings had therein. 



amnwn m^nS"M,aw 



C. p. OF HUNTINGDON COUNTY. 

Henry Davis, Jr.'s, Estate. 

Diitrihution of fund arising from 
sheriff ^s sale of personal property — 
Lien — Postponement of lien — Fraud. 

Where two holders of judgment not^s against 
a commoQ defendant start to the court-house at 
same time, to have their judgments entered and 
get executions thereon, and one who is in ad 
▼ance is stopped by a false cry of ** Stop thief 1" 
raised by the other, and thus wrongfully pre- 
vented from getting his execution first in the 
fiheriflPs hands, the execution of him who raises 
the cry will be postponed. 

One cannot profit by his own fraud. 

Exceptions to report of auditor. 
Gexirge B. Orlady^ for exceptions. 
W, H, ^ J. S. Woods, contra. 



January 23, 1895. Opinion by Love, 

And now, January 8, 1895, this cause 
came on to be argued upon exceptions to 
the auditor's report distributing the pro- 
ceeds arising from the sheriff's sale of the 
personal property of Henry Davis, Jr., 
upon the above stated judgments and exe- 
cutions. 

The whole controversy is between the 
two above-named execution creditors, viz.: 
Calvin Bell and W. A. My ton & Bro, 

The execution of Calvin Bell was issued 
and placed in the hands of the sheriff just 
five minutes before the writ of W. A. 
Myton & Bro. Independent of any other 
facts or circumstances, the writ of Calvin 
Bell, under the law, would be entitled to 
have the proceeds of sale applied to it. 

The essential facts as found by the audi- 
tor (which, after a careful examination of 
the testimony, are fully sustained by the 
evidence) are briefly as follows: 6alvin 
Bell and J. McCallister Myton, a member 
of the firm of W. A. Myton & Bro., left 
Petersburg on April 26, 1894, on the 3.06 

&m. train of said day, and arrived at 
untingdon at 3.20 p. m., each eager to 
anticipate the other m securing the first 
execution on their respective judgments 
against Henry Davis, Jr. 

On the arrival of the train they started 
at ^ rapid gait for the court-house. In 
company with Mr. Bell was E. M. Swoope, 
a former partner. Mr. Swoope went up 
Fourth street from the depot to Penn 
street. Mr. Bell and Mr. Myton went 
down Allegheny street to McMurtrie's al- 
ley and turned up the alley to Penn 
street. When going up the alley Mr. 
Myton was some little distance in the lead 
of Mr. Bell, who called out after Myton, to 
persons along the alley, "Stop thief!" 
" That man's a thief! " By the time xVlr. 
Myton got out into Penn street and turned 
down Penn street towards the court-house, 
a considerable excitement had been aroused, 
and a crowd began to gather. Mr. Bell 
was following Mr. Myton in the chase 
down Penn street toward the court-house, 
being from seventy-five to one hundred 
feet in the rear, and kept up the hue and 
cry of "Stop thief!" 
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Mr. Rohland, a police oflScer, having his 
attention attracted by the crowd and the 
hue and cry, saw Mr. Myton coming down 
the street, pursued by Mr. Bell (who was 
carrying a stick) and the crowd. He sup- 
posed Mr. Myton to be an escaped prisoner, 
and arrested him. He drew his revolver 
upon him and then seized him. He de- 
tained him until the crowd approached, and 
Mr. Bell passed quietly on to the court- 
house, which was but a short distance from 
where the arrest was made. Mr. Myton 
was released and hastened to the court- 
house, arriving at the prothonotary's oflSce 
some four or five minutes after Mr. Bell. 
There seems to be no question but that 
Mr. Myton would have reached the court- 
house ahead of Mr. Bell and secured the 
first writ had it not been for his said arrest 
and detention. That Mr. Bell was the 
cause of his arrest and detention is found 
by the auditor on sufficient evidence. 

That the arrest was illegal and unwar- 
ranted there can be no question, it having 
been caused by a false cry raised by Mr. 
Bell, whereby he acquired an undue ad- 
vantage over Mr. Myton and the second 
execution creditors of Henry Davis, Jr. 
Will the law permit him to reap the fruits 
of an advantage so acquired ? 

While the law usually favors the vigi- 
lant, yet the vigilance so favored must be 
exercised in a lawful manner in order that 
an advantage gained thereby may benefit- 
the person gaining it over others who have 
an equal chance in the race. The advan- 
tage acquired by Mr. Bell was not ob- 
tained in a lawful manner, but, on the con- 
trary, was unlawfully obtained by his 
falsely and fraudulently causing Mr. 
Myton's arrest and detention. Mr. Bell 
acquired his advantage by causing a per- 
sonal wrong to be committed upon Mr. 
Myton as well as depriving him of his law- 
ful right to have procured the first writ of 
execution against Henry Davis, Jr. It is 
a well-settled maxim of law that no one 
shall take advantage of his own wrong. 
The wrong done by Mr. Bell to Mr. Myton 
worked a fraud upon the rights of W. A. 
Myton & Bro. in forcibly compelling their 
writ of execution to become the second in- 
stead of the first in the hands of the sheriff. 



A wrong perpetrated by force, violence, 
threats, etc., whereby one gains an undue 
advantage over another, is such a fraud as 
courts of law and equity will afford relief 
against. In the distribution of the pro- 
ceeds of sheriff's sales arising from the sale 
of personal property, the courts have fre- 
quently, in the exercise of their equity 
powers, postponed the lien of a prior exe- 
cution to a subsequent one when an at- 
tempt has been made to simply acquire a 
lien on personal property or to hinder and 
delay subsequent execution creditors. We 
are, therefore, of the opinion that the 
auditor did not err in awanling the fund to 
W. A. Myton & Bro. upon their writ. 

The exceptions to the auditor's report 
are, therefore, overruled and the report 
confirmed. 



S^B^^ &isc^Jl»tt^' 



Whether or not one whose property is 
destroyed by fire because of the failure of 
a water supply can recover damages from 
the water company which has contracted 
with the city to supply the water is a very 
practical question which is answered in 
Howsman vs. Trenton Water Co. (Mo.), 
23 L. R. A., 146, in the negative. The 
annotation to the case reviews the de- 
cisions as to the liability of the water com- 
pany and also of the municipality in such 
cases. 



"Don't pull your gun in this here 
Court," said the western judge. "The 
dignity wot you see lyin' round loose here's 
got to be respected, and if you kill any 
body here while this Court's in session, 
I'll fine you for contempt." 



" Experience is the best teacher," re- 
marked Plodding Pete. 

"Yes," said Meandering Mike; **bat 
mv personal observation is that it's a 
mighty poor way ter study law." — Wagh- 
ington Star, 
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C. p. OF LANCASTER COUNTY. 

Marcus Knhlman vs. Edwin S. Smeltz and 

William Riddle, Oliairman of the Finance 

Oommittee of the Oonncils of the Oity 

of Lancaster. 

Cities — General Act applying to cla%s 
of cities in conflict with local Act — 
Repe4tl of local Act — Assessors in City 
of Lancaster — Acts of April 5, 1867 j 
Sec. SO, P. L.JH.and May 8,1889, 
P. L., ISS. 

Section 29 of the Act of April 5, 1867, amend- 
ing tbe^charter of Lancaster city, and providing 
that an assessor shall be elected in each ward 
for State, county and city purposes is repealed 
by the Genei'al Act of May 9, 1889, in so far as 
the latter is inconsistent therewith, the inten- 
tion of the ireiieral Act being to create a sep- 
arate and distinct office of assessor for county 
purposes and incidentally for State* purposes, 
allowing the office of assessor under the local 
Act to remain for city purposes, the tenure of 
the latter office being one year. 

Trust Book No. 15, p. 372. 

Amicable action of mandamus. 

The parties agreed upon the following 

CASE STATED. 

"The following facts arc admitted by the 
parties to the above, which is an amicable 
action for the determination of a matter of 
law to be submitted to the Court for its 
consideration, determination and judgment : 

1. Edwin S. Smeltz is the Mayor of the 
City of Lancaster, and William Riddle is 
the Chairman of the Finance Committee 
of the Councils of said city, and they have 
the custody of the assessors' books for the 
assessment of real estate for city tax pur- 
poses, and to them is committed the au- 
thority to hand said books to the persons 
lawfully authorized to make the assessment 
of property for city tax purposes. 

2. At the February election of 1893, 
Marcos Kuhknan was elected Assessor of 



the Seventh Ward, in the City of Lancas- 
ter, for the period of three years, and was 
duly qualified and commissioned as such. 
On March 9, 1896, he took an additional 
oath of office before Jeremiah Rife, an 
Alderman of the City of Lancaster, which 
oath is appended hereto and made a part 
of this case stated. 

3. At the February election of 1894, 
James Reardon was voted for in the Sev- 
enth Ward of said City as "City Assessor," 
and received a majority of all the votes 
cast for said office and duly qualified as 
"City Assessor." 

4. All special and local Acts relating to 
the City and County ef Lancaster, to the 
powers and duties of city and county as- 
sessors, and all general Acts relating to 
the office of assessor which may be cited 
by counsel for argument are to be consid- 
ered as evidence. 

5. The charter of Lancaster City, the 
amendments thereto, the Act of April 18, 
1867, section 29 thereof, as printed in the 
last digest of the ordinances of the City 
of Lancaster, and the Acts of Assembly 
relating thereto, page 29, the Act of Feb- 
ruary 14, 1889, P. L., 7, relating to asses- 
sors in boroughs and townships, the Act of 
May 8, 1889 (P. L., 133), amending the 
aforesaid Act, and the Act of May 9, 1889, 
authorizing the triennial election of county 
assessors in cities of the third class, aro 
admitted as evidence. 

6. Marcus Kuhlman, elected as County 
Assessor aforesaid, and James Reardon, 
elected as City Assessor, as aforesaid, have 
each applied to the defendants for the as- 
sessment book and for authority to make 
the assessment of property for city tax pur- 
poses in the said Seventh Ward, and the 
defendants being unable to decide which of 
said applicants is entitled to said book and 
to make the said assessment, have declined 
and refused to give said book to either ; 
whereupon it has been agreed by all in- 
terested that this action shall be framed 
and these facts submitted to the Court for 
its decision in the premises. 

If the Court shall be of the opinion, 
upon the facts admitted and stated, that 
Marcus Kuhlman, by virtue of his election 
as Assessor generally for a period of three 
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years, said term of office not yet having 
expired, is, under the law, entitled to make 
the assessment of property in the Seventh 
Ward for city tax purposes, the Court to 
issue a peremptory mandamus a^rainst the 
defendantvS, directing them to forthwith de- 
liver over to the said Marcus Kuhlman the 
said assessment book with all necessary 
evidence of authority in him, tiif said 
Marcus Kuhlman, to make said assessment 
and to return the same to the Finance 
Committee of Councils, and defendants to 
pay the costs of this proceeding. If tlie 
Court shall be of the opinion that the right 
to make such assessment is not in the said 
Marcus Kuhlman, but is in the said James 
Reardon, by virtue of his election as (Jity 
Assessor, then the Court shall enter judg- 
ment in this proceeding against the plain- 
tiff and for the defendants, and decree that 
the plaintiff shall pay the costs of this 
proceeding. 

It is admitted and conceded that the 
whole question to be determined in this 
proceeding is, whether or not the County 
Assessors, elected triennially, as such, for 
a period of three years, have the right to 
make the assessment of real estate in the 
City of Lancaster for city tax purposes, 
and whether the oflSce of City Assessor 
has been abolished, or whether the oflSce of 
City Assessor, to be filled at. an annual 
election, exists, and the person elected 
thereto annually has the right of making a 
separate city assessment for city tax pur- 
poses. 

Each party to this proceeding reserves 
the right of appeal or certiorari to the Su- 
preme Court." 

Brown ^ Hensel^ for plaintiff. 

The intent and effect of Sec. 29 of the 
Act of April 5, 1867, was : 

1. To abolish J;he office of city assessor. 

2. To devolve upon the county assessor 
the duty of assessing for city purposes. 

3. To consolidate the offices of assessor 
for the State, county and city into one. 

The Act of February 14, 1889, P. L. 
7, relates to boroughs and townships, but 
shows the intention to extend the term of 
assessor generally to three years. 

The Act of May 8, 1889, P. L. 133, au- 



thorizes the triennial election of ward as- 
sessors in cities of the third class. There is 
nothing in it inconsistent with the local 
Act. It merely extends the assessor term 
to three years, and leaves the city assess- ; 
raent as part of his duties. However, a 
local statute conflicting with a subsequent 
general law applying to cities of a given 
class must give way to the latter. 

Cora, vs, MacFarron, 152 Pa., 244. 

Com. vs. Schneipp, 86 W. N. C, 103. 

Bruce, et al., v«. Pittsburg, et al.,166 
Pa., 161. 

John E, Snyder^ City Solicitor^ for 
defendant. 

The Act of 18G7 is an amendment to \ 
and part of the charter of Lancaster. 

The Act of 1889 does not apply to Lan- 
caster. 

A general statute does not repeal a 
prior local statute inconsistent therewith. 

Seifried v«. Com., 101 Pa., 202.- 

Mallon VB. Com., 115 Pa., 25. 

City v«. Sheck, 104 Pa., 53. 

Engle v%. Renhard, 4 C. C. R., 48. 

Homer v%. Com., 106 Pa., 221. 

Barber's Case, 86 Pa., 392. 

It is submitted that one assessor is 
elected in the wards of Lancaster for all 
purposes annually. 

March 30,1895. Opinion bv Brubaker, 
J. 

The main question arising in this case is 
whether the Act of the 9th of May, 1889 
(P. L., 189), is in conflict with the pro- 
visions of Section 29 of the Act of April 
5, 1867 (P. L., 794). The Act of 1867 
is an amendment of the charter of the city 
of Lancaster, and makes a division of the 
same into nine wards. This section reads 
as follows : 

«' Section 29. That hereafter the quali- 
fied voters of each ward shall elect one 
person as assessor for State, county and 
city purposes, and there shall be no as- 
sistant assessors elected in said city ; so 
much of any Act as authorizes the election 
of assistant is hereby repealed, so far as 
the same may apply to the city of Lan- 
caster. The several assessors, after being 
duly qualified, shall do and perform within 
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their respective wards all the duties that 
by the usages and laws of this Common- 
wealth are now enjoined upon the assessors 
and assistant assessors, and after thej 
shall have taken the names of the taxable 
persons and an estimate of the real and 
personal estates of the inhabitants of said 
city, and the real estate of persons non- 
residents, they shall meet together as a 
board to ecjualize and fix a uniform stand- 
ard and just valuation on the same, and for 
neglect of duty tliey shall be subject to 
the same penalties as are now provided by 
law ; and they shall make out a duplicate 
of their assessments and present the same 
to city Councils on or before the second 
Wednesday in May in each year, for which 
they shall receive a compensation from 
the city ; and the said Councils shall ap- 
point a board of appeal to hear all persons 
who may consider themselves improperly 
assessed, and the said board of appeals 
shall have power to exonerate or alter the 
assessments of such persons as they may 
deem proper, and the oflSce of city assessor 
is hereby dispensed with." 

It will be observed that the offices of 
coanty and city assessors of the several 
wards of the city, as they then existed 
before this amendment of the city charter, 
were consolidated in one person for each 
ward as assessor for State, county and 
city ^purposes, whose duty it was, among 
other things, to present a duplicate of the 
assessment to councils on or before the 
second Wednesday in May, in each year, 
which was subject to revision by a board 
of appeals appointed by said councils. 
The assessors under this act were elected 
annually. 

The language of section 1 of the Act of 
1889 is : 

" That the qualified voters of each ward 
in cities of the third class shall, on the 
third Tuesday of February, 1890, and tri- 
ennially thereafter, vote for and elect a 
properly qualified person, according to 
law, to act as county assessor in each of 
the said wards, under existing laws, who 
shall serve for three years, and shall make 
the triennial assessment the second year of 
his term of office." 

The second section directs that the va- 



cancies in said offices shall be filled by the 
county commissioners, to serve until the 
next election. 

It will be observed also that in the local 
Act the office is called '* assessor," and 
in the general Act "county assessor," the 
latter to be elected by the qualified voters 
of each ward in cities of the third class. 

It seems to us from the plain wording 
of the general Act, taking both sections 
together, that it was the intention of the 
Legislature to create a separate and dis- 
tinct office of assessor for county purposes, 
under the direction and supervision of the 
county commissioners, to serve for the 
period of three years. 

If this is the correct interpretation of 
the Act, then it follows that it is in direct 
conflict with part of the provision of the 
local Act of 1867 above referred to. 

First. Because the local Act dispensed 
With the prior office of city assessor and 
created the office of assessor for state, 
county and city purposes, subject to the 
supervision of the board of appeals ap- 
pointed by the city councils. 

Second. The general Act creates the 
office of county assessor as a separate and 
distinctive office, subject to the supervision 
of the county commissioners, which is 
evidenced by giving the county commis- 
sioners express authority to fill all vacan- 
cies in the office. 

The general Act was, therefore, a repeal 
of so much of the local Act as was incon- 
sistent with it (Com. va, MacFarren, 152 
Pa., 244; Bruce vs. Pittsburg, 166 
Pa., 161), letting the office of assessor 
under the local Act remain for city pur- 
poses, as the county assessment carries 
with ' it the assessment for state purposes 
under existing laws. The Act of 1889 
has, in eflfect, re-created the office of city 
assessor, or, in other words, let the office 
of assessor for city purposes alone. It 
does not, however, affect the tenure of the 
office, nor does it extend it beyond the 
period of one year. 

We are, therefore, of the opinion that 
the right to make the assessment for city 
purposes is in the said James Reardon, by 
virtue of his election as city assessor, and, 
therefore, enter judgment in this proceed- 
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ing against the plaintiff and for the defend- 
ant at defendant's cost. 



C. P. OP LANCASTER COUNTY. 
Morgan Ac Oo. vs. Stoner. 

Judgment hy agent to pruicipal for un- 
sold goods — Removal of goods — When 
judgment will be opened, 

A judgment entei*ed on a judgment note given 
by the agent of a manufacturer of mowing 
machines to his principal for unsold machines, 
will be opened whei*e it appears that the plain 
tiffs subsequently took away the machines from 
the defendant's warehouse, althouth the plain- 
tiff claims to have given the defendant full 
credit for the machines on this note and others. 

January Term, 1893. No. 1470. 

Rule to show cause why judgment 
should not be opened and defendant let 
into a defense. 

B. F. Davis, for rule. 

D. (?. Eshleman^ contra. 

January 19, 1896. Opinion by Liv- 
ingston, P. J. 

An examination of the petition, answer 
and depositions presented in this case, con- 
vinces us that this rule should be made 
absolute. 

The defendant states that he gave this 
judgment note of $110 to Morgan & Co. 
for three mowers he purchased from them 
— which machines, with twine for which 
he paid them cash $45, this company took 
from his possession, out of a warehouse, 
in which he had them stored. 

The company claim that this note, with 
two other notes, was given by him to 
them on 81st of December, 1889, for 
goods unsold by him as their agent. They 
admit that their general agent did take 
from Stoner, the defendant, one binder 
and three mowing machines, for which 
they gave him credit on other notes, and 
$49 on this judgment note. Their tes- 
timony also shows that they took 250 
pounds of twine, for which they allow him 
$21.25. Stoner says it was 800 pounds, 
for which he paid them in cash 15 cents 
per pound. Stoner proves that these 
goods were taken away by the agents of 



Morgan & Co., in his absence from places 
he bad them stored, and Morgan k Co., 
by their answer and tentimony, show that 
by their general agent they did take from 
Stoner one binder, three mowing machines 
and $1:1.25 worth (250 pounds) of twine, 
which they would have had no legal right 
to take and remove from him, without his 
knowledge or consent, and appropriate 
to. their own use, if he had purchased them 
absolutely and given his note for them, 
and they had sold and delivered them to 
him. Nor would they have had a right 
to take the twine for which he pays he 
paid cash, and which they do not deny. 

We therefore make the rule absolute. 

Rule absolute. 



Fink V8. Smith. 

Disputed title — Settlemen t — Considera- 
tion — Enforcement of contract. 

The rule that a promise by the owner, to ob- 
tain po88e88ion of his goods wrongfally with- 
held from him, is without consideration as to 
parties to it« does not apply to a case where the 
promissee honestly disputes the ownership bj 
the claimant, believing his own title to the 
property valid. 

A. consideration which has for its object the 
prevention of litigation and the settlement of 
disputes between the parties, is sufficient to 
support a promise. 

r lain tiff was a bona fde purchaser for Tsloe 
from H., who was in possession of a m&re. 
Defendant claimed delivery of the same because 
he alleged he was the owner of the mare, which 
bad b^n stolen from him by H., and whom he 
had prosecuted for larceny, which fact he, de- 
fendant, communicated to plaintiff. Defendant 
threatened replevin, but finally, to avoid litiga- 
tion, the parties settled, and plaintiff surren- 
dered the property to defendant to be returned 
if it was legally ascertained that it had not been 
stolen by H. H. was acquitted. 

Held^ chat such a contract was enforcible. 

Replevin. 

Motion for new trial. 
The jury found for the plaintiff, defendant 
moved for a new trial, mainly on the gnmnd 
that the agreement between the parties 
was not enforcible. 

Geo. B. Cole and H. E. McClune, for 
motion. 

James B. Ziegler^ contra. 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



165- 



January 21, 1896. Opinion by BlT- 

TENGBR, J. 

The testimony in the case shows to the 
satisfaction of the court the following facts : 

The plaintiflF, on or before the 9th of 
October, 1898, purchased from one Geo. 
Hjde a mare, the subject of this suit. 
He came with said mare to the Marshall 
House stables, in this city, where the 
plaintiff, Wm. McClellan Fink, was en- 
gaged in the horse business, and sold said 
animal to the plaintiff for the sum of 
$25.00. Henry Fink, the father of the 
plaintiff, acting for him, paid the money 
to Hyde and took possession of the prop- 
erty. That on the same day the defend- 
ant, H. S. Smith, came to said place of 
business, and demanded from the plaintiff, 
the delivery to him of said property. 
He informed the plaintiff that the mare 
had been stolen from him by Geo. Hyde, 
and that he, defendant, had instituted a 
prosecution, for larceny, against Hyde ; 
the plaintiff refused to deliver said mare 
to the defendant, and subsequently defend- 
ant threatened a replevin suit to recover 
the property, and went to the Sheriff's 
oflBce instead of the Prothonotary's office 
for a writ, whereupon John D. Gallatin, 
Esq., the Sheriff, stated that he thought 
he could procure the delivery of the mare, 
by Fink, without the writ being issued ; 
that said Gallatin went to Fink, and he 
agreed that he would deliver the mare to 
Smith, to be kept by him at Flemming's 
livery stable, until after the determination 
of the question of the larceny of the prop- 
erty, by George Hyde, and that in the 
event of a decision against such larceny of 
the animal. Smith should return the mare 
to plaintiff. The agreement by the plain- 
tiff 80 to deliver the mare to the defendant 
conditionally was communicated to Smith 
by the Sheriff, and Smith said he would 
see Fink ; that Smith then went to Fink 
and they agreed accordingly, and Fink, in 
pursuance thereof, delivered the mare to 
Smith, without legal proceedings. Hyde 
was acquitted of larceny and Smith hav- 
ing refused to return the mare to Fink, 
this suit was brought to recover possession 
of the mare. 

It is nowhere made to appear in the evi- 



dence, that the plaintiff, at the time of the 
purchase of the mare or her delivery to- 
Smith, had any knowledge of ownership, 
on the part of the defendant, of the prop 
erty in dispute, either by virtue of a sher- 
iff's sale or otherwise, except the claim> 
made by Smith; or that Geo. Hyde, in 
possession at the time of the sale to him,, 
was not the owner of the mare. 

The defendant purchased the animal in 
dispute at Sheriff's sale, on an execution 
against George Hyde and wife, and left 
said property in their possession, for their 
use, for quite a time before the sale of it 
by said 6eorge Hyde to the plaintiff, who 
had no knowledge of said facts. 

When Smith (who was married to a sis- 
ter of Mrs. Hyde) demanded the property,. 
Fink asserted bis title to it and refused to- 
deliver it to Smith. Two ways remained 
open to Smith : first an action of replevin^, 
second to accept the proposition of Fink,, 
to surrender the property to Smith, upon 
the agreement already mentioned. Smith 
was under no duress to accept of the terms 
offered by Fink. He had a speedy and 
efficient legal remedy. He chose the lat- 
ter course, to receive the property on the 
conditions proposed by the plaintiff. He 
now says the agreement, if made, as- 
claimed by the plaintiff and found by the 
jury, is not binding upon him because it is 
not supported by a sufficient consideration; 
that the Court therefore erred in its charge 
to the jury and that a new trial should 
consequently be granted to him. 

It is not necessary now to do more than 
determine the status of the said agreement,, 
as all the reasons filed go to this question* 

The principle is well established by 
legal decisions, that a promise by the 
owner, to obtain possession of his goods 
wrongfully withheld from him, is without 
consideration, as between the parties to it. 
No quotation of authorities on this point is 
necessary. 

We think, however, that this case does 
not come within the principle. The rule 
only applies, in its full force, where the 
promissee has knowledge of the right of 
the promissor and the lack of his own title ^ 
and wrongfully and fraudulently insists 
upon depriving the owner of the possession 
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of his property, and not where the promis- 
see honestly disputes the ownership by 
the claimant, believing his own title to the 1 
property valid. 

In such case the claim, on the one hand, 
and the refusal to deliver, unconditionally, 
on the other, raises such a dispute in re- 
gard to the title as will sustain such a 
promise upon which the property is sur- ' 
rendered, as the one proven in this case, j 
for the purpose of settling tlie dispute he- I 
tween the parties and avoiding litiga- 
tion. 

A consideration which has for its object 
the prevention of litigation and the settle- 
ment of disputes between the parties, is 
sufficient to support a promise ; also the 
compromising of doubtful and conflicting 
rights; 1 Chit, on Cont. (11 Am. Ed.) 4(3. 

" The real consideration which each 
party receives under a compromise, being 
not the sacrifice of the right, but the set- 
tlement of the dispute and the abandonment 
of the claim, it is no objection to the valid- 
ity of the transaction that the right was 
really in one of the parties only, and that 
the other had no right whatever. The 
fact that one may have no claim is imma- 
terial, if he is honestly mistaken as to his 
<5laim,'' Id. note M. and cases cited. 

*'The compromise of a doubtful title, 
"when procured without such deceit as 
would vitiate anv other contract, concludes 
the parties thereto, though ignorant of the 
extent of their rights ;" Hoge vs. Hoge, 1 
W., 216. 

The plaintiff is a bona fide purchaser for 
value from George Hyde, who was in pos- 
session of the mare. The defendant claims 
the delivery of the same because he says 
he is the owner of the property, stolen 
from him by George Hyde, and whom he 
had prosecuted for larceny, which fact the 
defendant communicated to the plaintiff. 
The defendant threatened a replevin, which 
the plaintiff challenged him to issue. To 
settle the disputed claims and avoid litiga- 
tion, the parties settle, and the plaintiff 
surrenders the property to the defendant 
to be delivered to him again, by defendant, 
upon its being legally ascertained that it 
had not been stolen by Hyde. We think 
that there is sufficient consideration to 



support the promise, and that the contract 
is enforcible. 

We do not regard the contract, as viewed 
by the learned counsel for the defendant, 
as a wagor upon tlje result of defendant's 
criminal prosecution against George Hyde. 
It is not such, nor was it so regarded bv 
the parties. It wa^ simply a surrender of 
the property by the plaintiff, to be returned 
to him, hy the defendant, if upon the de- 
termination of said casi» it be legally made 
to appear that the mare was not stolen 
property, as asserted by the defenndant. 
The agreement was to settle the disputed 
claim, and for avoiding the institution of an 
action to determine the respective rights of 
the parties. 

The motion is overruled and the rule is 
discharijed. 



Orphans' ^onrt 

O. C. OF LANCASTER COUNTY. 
Estate of BeAJamin Schanbel, Deceased, 

Claim hy dauyhter against deceased 
fat/ipys estate — When »hould he al- 
lowed — Evidence — Mother not entitled 
to services of minor children — Death 
benefits — Right of beneficiary to sub- 
rogation for funeral expenses paid 
therefrom, 

A raother is not entitled to recover for ser- 
vices rendered by her minor children. 

It is not necessary that the precise terms of 
an express contract by a parent to pay a child 
for services, that is, how much ai.d when to be 
paid, should be proved to establish a claim 
therefore afcainst the decea^^ed parent's estate, 
awd where an auditor finds that a daujj:hter per 
formed the services and her father *' promised 
to pay her," that is sufficient, and he should 
allow the claim. 

A daughter of a decedent who has received, 
as a beneficiary, from a death benefit associa- 
tion the balance of the benefit after the funeral 
expenses were paid therefrom, cannot subse- 
quently claim from the decedent's estate, which 
is insolvent., the amount of the funeral ex- 
penses «o paid out of the benefit, on the ground 
that the decedent's estate was primarily liable 
therefore. 

Exceptions to report of auditor. 

The auditor, William J. Eberly, reports 
concerning the claim of Emma Olsen, a 
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daughter of the decedent, as follows, after 
setting forth the work she performed, and 
that " her father promised to pay her :" 

To find out Benjamin Schaubel's inten- 
tion concerning this claim see codicil (made 
after the death of his wife; dated Mav 13, 
1890) to will, dated October 25,1887: 
"and I give and bequeath all my house- 
hold goods and kitchen furniture to my 
said daughter Emma, and ray said real es 
late I order and direct to be sold at public 
or private sale as soon afl the same can 
conveniently be done after my decease, 
etc., the same shall be divided into two 
equal shares or parts, etc. One full equal 
share, or part thereof, I give and bequeath 
to my daughter Emma, etc., the other half 
part or share thereof I give and bequeath 
10 my son Adam Augustus, etc." 

Being a daughter of deceased, for her 
to recover there must first be evidence of 
a contract between father and daughter 
which is direct and positive ; "clear and 
satisfactory." The evidence is not suf- 
ficient. The quantum mereit is deter- 
minable in the case of a son, as it is de- 
terminable in the case of a stranger (see 
Bash v%. Bash, 9th Penn. St. Rep., page 
260). The intentions of the deceased are 
clearly shown in the codicil of his will ; he 
intended to give his daughter a legacy 
as a compensation for her services, for he 
could have no other reason for favoring 
her beyond all his other children, conse- 
quently his remarks; the evidence does 
cot sustain the first requirement. A second 
requirement, that the alleged services con- 
tracted for were performed is not sustained 
by the evidence satisfactory to the auditor; 
a third requirement, that she has not been 
paid. There was testimony presented that 
the claimant had appropriated to her own 
use money and goods of deceased without 
his consent, and it was argued that the 
value of these should come off her claim if 
allowed. The auditor declines to decide 
whether or not she appropriated the goods 
of deceased. Considering the doubt sur- i 
rounding this claim, and the disfavor of 
the CourtH toward claims of this nature 
(see 85 Penn. St. Rep., page 428. Pol- 
lock V9. Ray), the auditor thinks this claim 
should not be paid, and disallows the same. 



On page 7 of notes of audit, B. F. 
Davis, attorney for Emma Olsen, claims 
the amount of the funeral expenses de- 
ducted from the death benefits paid by the 
Schiller death benefit verein association by 
reason of the death of Benjamin Schaubel, 
deceased, who was one of its members. 
This claim was decided in the Court of 
Common Pleas of Lancaster countv, De- 
cember Terra, 1890, No. 12. [See 9 
Law Review, 11'].] It is also claimed 
under the doctrine of subrogation. The 
object of this association is to pay the fun- 
eral expenses of deceased members, and if 
any money remains after these expenses 
are paid, it is to be paid to the beneficiaries 
(see above suit). The doctrine of subro- 
gation does not apply to this case, because 
the beneficiaries are to receive these bene- 
fits only after the funeral creditors have 
been paid from the fund. If the bene- 
ficiaries were common creditors, the doc- 
trine would apply; for the funeral creditors, 
being preferred, have two funds to draw 
from — these are the Schiller death benefits 
and the funds arising from the sale of de- 
ceased's real and personal property; but as 
she is merely a beneficiary to be paid out 
of what is left after the funeral debts are 
paid, she is not entitled under the doctrine 
of subrogation to recover any of the money 
paid from this fund for funeral expenses." 

Exceptions were filed to the disallow- 
ance of this claim and the allowance of the 
other claims. 

B. F, Davis ^ for exceptions. 

John W. Denlinger^ contra. 

A. •/. Eberly^ for estate. 

October 8th, 1894. Opinion by Bru- 
BAKER, J. 

Having found the facts in reference to 
the claim of Emma Olsen for services, 
which is the subject of this exception to 
the report of the auditor, that *' she did 
work about the house, nursed her father," 
the decedent, and that " her father prom- 
ised to pay her," the auditor erred, in our 
opinion, in disallowing the claim. 

Wo held in the case of Gerz' Executor 
vs. Demarra's Executors, 162 Pa., 534 
[11 Law Review, 845], that it was not 
necessary to prove the precise terms of an 
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express contract between parent and child, 
that is, how much it was to be, or when 
it was to be paid. It was suflScient that 
the services were to be paid for by the 
decedent. This exception is, therefore, 
sustained, and the report will have to go 
back to the auditor for the purpose of fix- 
ing the amount of the claim. 

The auditor also erred in awarding so 
much of the claim of Mrs. Catharine 
Schaubel, as relates to services rendered 
by her minor daughter, Laura, as under 
the law, a mother is not entitled to the 
services of her minor children. This ex- 
ception is, therefore, sustained. 

We are unable to find substantial error 
in the remaining exceptions to the report. 
The first and the sixth exceptions are sus- 
tained, and the report is referred back to 
the auditor for correction, as above in- 
dicated. 



Injunction Against Use of Piano. 

In Feeney v«. Bartoldo, decided in the 
Court of Chancery of New Jersey, in 
February, 1895 (30 Atl. R., 1101), it 
was held that where a saloonkeeper causes 
a piano to be played in his saloon each 
night from seven o'clock till ten, and some- 
times till eleven o'clock, to the music of 
which dancing, accompanied by loud noises, 
is indulged in, the effect of which is to 
prevent the occupant of an adjoining 
dwelling from sleeping, a preliminary in- 
junction will, at the suit of such occupant, 
be granted, restraining the use of the 
piano after nine p. m. 

The Court said: **This is an application 
for a preliminary injunction, restraining 
the defendant from the use of a piano. 
The defendant is the owner of a saloon 
next adjoining the dwelling of the com- 
plainant. In this saloon the defendant 
makes sale of beer and other liquors, and 
on the 5th of January of the present year 
placed therein a piano, which has been 
played every night except Sunday nights, 
from seven o'clock until ten, and sometimes 
until after eleven o'clock. This is accom- 



panied with dancing and loud noises by 
the customers of the defendant. The ef- 
fect of this musical and pedestrian per- 
formance is to so greatly annoy and dis- 
turb the complainant and his wife and 
children that they are unable to sleep at 
night during the continuance of these 
noises. Hence the application for the in- 
terference of this Court. 

That the defendant has a right to the 
ordinary and proper use of a piano in his 
saloon, and that his customers have a right 
to dance to the music as expressed by such 
instrument, there can be no doubt. There 
is no distinction between citizens in this 
respect. Every citizen is permitted to 
possess himself of the instrument, and also 
to enjoy a dance. But it is equally well 
settled that every citizen, in the exercise 
of his individual rights in the use of his 
property, is limited to such use as will not 
interfere with the reasonable rights of 
others in the enjoyment of their property. 
With these fundamental principles, cod- 
cerning which there can be no dispute, and 
with the cases of Thompson vn, Behrmann, 
37 N. J. Kq., 345, Walker vf. Brewster, 
5 L. R. Eq., 2o, and Soltau v%. De Held, 
2 Sim. (N. S.) 133, as a guide, I do not 
see my way clear to deny the preliminarj 
injunction, so far as to restrain the use of 
this instrument after nine o'clock in the 
evening. 

This may abridge the supposed enjoy- 
ment of the defendant and his customers ; 
but if the allegations of the bill sustained 
by the affidavits annexed thereto are at all 
to be relied upon, the defendant's legal 
rights will not in any sense be impiured. 
If the defendant desires, he can, by appli- 
cation to the court, have the case promptly 
brought to a final hearing, and speedily 
disposed of, unless the complainant shall 
insist upon such delay as the ordinary 
practice of the court may tolerate. In 
case the complainant should in any sense 
resist a speedy hearing of the cause, the 
court would feel itself at liberty to dissolve 
the injunction. 1 will advise an order that 
an injunction do issue restraining the use 
of the piano by the defendant or his agentfl 
after the hour of nine o'clock in the even- 
ing." — The N. J. Law Journal. 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



169 



Lancaster Law Review. 



VouXn.] MONDAY, APRIL 22, 1895. [No. 22. 



gammon Sh^B^^m. 



C. p. OP LANCASTER COUNTY. 

The H. B. Olaflin Oo. vs. Samuel Weiss, 
Nathan Weiss and John Stein, partners 
as Weiss Bros. 

Foreign attachment — Citizen of other 
state — Rule to dissolve attachment — 
Questions for jury, 

A foreign attachment will He in Pennsylvania 
at the suit of a citizen of another state. 

The questions whether or not the debt for 
which foreign attachment was issued was due, 
and wbethtir or not a conveyance of the property 
to a third party before the attachment was 
without consideration and fraudulent, cannot 
be determined by the Court on a rule to dissolve 
^e attachment. 

November Term, 1893. No. 38. 

Foreign attachment. 

Rule to dissolve attachment. 

B. F. Davis and W. E. Roland^ for 
rule. 

John A. Ooyhj contra. 

April 13, 1895. Opinion by Living- 
ston, P. J. 

The attachment in this case was issued 
October 25, 1893, and property attached 
by the sheriff on October 25, 1893 and 
October 27, 1893, as appears by his re- 
turn on file. 

On February 17, 1894? a petition was 
filed by one Louis Stein, setting forth that 
the real estate and interest therein and the 
stocks attached by virtue of the above 
attachment are not, nor were they at the 
time of issuing said attachment, the prop- 
er^ of John Stein, in said writ named^ 
But that said real estate is the property of 
him, the said Louis St^in, as appears by 



deed, dated August 15, 1898, and re- 
corded in the Recorder's OflBce at Lancas* 
ter, on September 8, 1893, in Deed Book 
K, Vol. 14, page 532, etc., and that 12J 
shares of stock of the American Building 
and Loan Association which are pledged 
for a loan, $2,500, on first mortgage from 
said association were assigned to him^ 
Louis Stein, on August 15, 1893. 

That the interest in the Haag estate is 
the property of said petitioner by an as- 
signment duly made on the — day of 

1893. 

That by reason of said (and other) 
foreign attachments, he is unable to sell 
and dispose of said property to advantage^ 
etc., etc., and said real estate being en- 
cumbered with liens to the amount of 
$3,500, payment of which is demanded by 
the holders of said liens, and by reason of 
said attachments, he is unable to borrow 
money from any other person, etc., etc. 

He, therefore, asks the Court to dissolve- 
or set aside said attachment on snid real 
estate, stock, and interest in the Ilaag; 
estate, etc. 

Upon the presentation of this petition^, 
on February 17, 1894, the Court granted 
the above rule. 

On March 10, 1894, H. B. Claflin Co. 
filed an answer to said petition, averring: 
that it is not good and suflScient in law^ 
and for answer thereto, inter alia^ say 
(by its 3d Vice-President) " that he is iur 
formed and believes that all the real estate^ 
mentioned and set forth in said petitioit 
and all the shares of stock of the American, 
Mechanics' Building and Loan Associatios^ 
and the interest in the Haag estate set 
forth therein, were conveyed and assignedi 
by the said John Stein to said Louis Stein, 
on the days and dates set forth in said 
petition, but without any consideration^ 
but for the purpose of hindering, delaying 
and defrauding the creditors of the said 
Samuel Weiss, Nathan Weiss and Joha. 
Stein, partners, trading as Weiss Bros.^ 
and of the said John Stein, and that thei 
plaintiff is a creditor of the said Samue^, 
Weiss, Nathan Weiss and John Stein^ 
partners, trading as Weiss Bros., and of 
the said John Stein. Wherefore, plaintiff 
asks judgment 9i said petition, and that. 
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the same m»y be dismissed, and suggests 
that the questions raised by the petition 
cannot be tried upon a mere rule to show 
cause." 

It appears from the evidence taken and 
produced on the argument that Louis Stein 
is the soil of John Stein, named in the 
forei<^n attachment as defendant. That 
Louis Stein, on Au^rust 28, 1893, and 
after the alleged purchase by him of the 
real and personal property attached, de- 
clared to a witness in the case, and a 
member of the firrh of Spiehlman & Co., a 
plaintiff in one of the foreign attachments, 
that ''it was ridiculous for Spiclman & 
Co. to press Weiss Bros, for the payment 
of their debt. That Weiss Bros, were 
perfectly good, and that in addition to the 
money which his father, John Stein, had 
in the firm of Weiss Bros., his father also 
owned real estate in Lancaster, Pennsyl- 
vania, which was worth considerably more 
than the amount of the debt of Weiss 
Bros.," and when asked if the real estate 
was improved Louis Stein '^said it was, 
and that it was free and clear of all incum- 
brances.'* *' He stated that he came there 
to represent his father's interest, which 
^rould be prejudiced if we (Spielman & 
Co.) took measures to force a settlement 
of our claim," etc., etc. He stated in 
presence of another witness at the office of 
jSpielman & Co. on same day that *'*' his 
father had a large amount of property con- 
sisting of real estate, which was unincum- 
bered^ in Lancaster, Pennsylvania," He 
said it was worth more than sufficient to 
pay the debts of the firm of Weiss Bros., 
and said he was there to represent his 
father^ etc. 

After the above testimony was taken, 
Louis Stein was examined. He denies that 
he had any conversation with Jeremiah 
Richards and the other witness to whose 
testimony I have referred, except this, at 
the office of Spielman & Co. ^* I told them 
we were very much surprised at their hav- 
ing commenced suit against us; that we 
had all the goods on a credit of four 
months, and that only about sixty days of 
the credit had expired, and they had 
violated their agreement in beginning suit 
against us. The credit man then agreed 



that he would withdraw the suit on the 
part of Spielman & Co. and give us farther 
time within which to pay the claim sued 
for. This was the entire conversation that 
was had, and 1 deny that any conversation 
whatever was had about my father owning 
real estate, or as to the condition of real 
estate^ or that I stated that the real estate 
was free and clear of all encumbrances, 
and I also deny that I stated that my 
father was going to put more money into 
the business, or that I said anything to 
that effect. I have detailed the entire 
conversation that took place.'* 

He further says that he is the owner of 
the real estate, association stock and inter- 
est in the Haag estate attached, which was 
sold and assigned to him for a valuable 
consideration ; that the consideration was 
$2,255. There was due him at the time 
of the conveyance this sum of $2,255, 
which he had loaned his father at different 
times. He cannot state what he paid for 
each of all said real estate so conveyed to 
him for the indebtedness above mentioned. 
When he purchased the real estate it was 
subject to liens amounting to $8,500. 
These liens are still unpaid. That John 
Stein was indebted to him at the time of 
the conveyance $1,855^ and in considera- 
tion of his cancelling said indebtedness and 
accrued interest and paying him $400 
cash, he conveyed and assigned to him the 
property and real estate aforesaid. 

John Stein, who was also examined, says 
inter alia^ that he is one of the defendants 
in above attachment. That on August 
15, 1893, he was indebted to Louis Stein in 
sum of $1,855 for money borrowed, and 
also received from him $400, and in con- 
sideration of his cancelling his indebted- 
ness against him, he conveyed to Louis all 
his estate and property in Lancaster. 
That the amount of liens against the real 
estate when he «]isposed of it was $8,500. 
He cannot state at what price Louis took 
the said property, but he knows that be 
took it in payment of the debt aforesaid, 
and the $400 paid to him, etc., Me. 

The rule is to show cause why the 
foreign attachment should not be dissolved 
and set aside. 

On the argument it was contended that 
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the foreign attachment must be dissolved 
because this Court had not jurisdiction, for 
the reason that the partj issuing the writ 
is a non resident. 

It IS shown by the proceedings that the 
plaintiffs here reside in New York, that 
the defendants all reside in New York, and 
did when the writ issued, and that John 
Stein, one of the defendants, as is alleged, 
owned real and personal estate and property 
in Lancaster county, Pa., which has been 
attached by virtue of this writ of foreign 
attachment. ^ 

We know of no statute which requires 
that to issue a foreign attachment the 
party applying for the writ must be an in- 
habitant of the state or county in which 
the writ issues. 

The Act of 13 June, 1836, P. L., 580, 
§ 44, says: "A writ of attachment in the 
forro aforesaid, (foreign attachment) may 
be issued against the real or pc^rsonal es- 
tate of any person not residing within this 
commonwealth, and not being within the 
county in which such writ shall issue at 
the time of the issuinic thereof," but does 
not say that the party issuing the writ 
must be a resident of the county. 

In Mulliken V8. Aughinbaugh and John 
Clippinger (1 P. & W., 117), it is said: 
" A foreign attachment will lie in Pennsyl- 
vania at the suit of a citizen of another 
state," and although this case was decided 
upon another point, in speaking on this 
point, Gibson, C. J., says : " The property 
was, t^ierefore, not subject to attachment 
by an inhabitant of Maryland. Not, how 
ever, because a foreign attachment may 
not issue at the suit of a non-resident, (for 
that has never before been doubted), but 
because it was previously attached by the 
laws of Maryland, by which the plaintiff is 
bonnd. See, also, 3 Dist. Rep., 353. 

A foreign attachment is but a common 
law remedy to compel an appearance in a 
personal action (79 Pa., 248). It lies, 
therefore, at the suit of a non-resident 
creditor. (Trout & Haley, § 22^7). 

In Morgan vs. Neville, (74 Pa., 52), 
Morgan owned Neville wages for labor, 
contracted for and performed in Pennsyl 
vania; Neville owed Shannon money for 
goods sold to him in Pennsylvania, where 



the three were residents. Shannon at- 
tached the debt in Morgan's hands in 
Maryland, and served him. Morgan gave 
Neville notice of the attachment. Shannon 
obtained against him, as garnishee, a judg- 
ment which he paid, the proceedings being 
without collusion between Shannon and 
Morgan. Held, that this was a defense in 
a suit by Neville against Morgan in Penn- 
sylvania. That Shannon, as a citizen of 
Pennsylvania, had a right to all the privi- 
leges of the state of Maryland, and could 
sue in that, state. 

Agnew, C. J., says (in Bagby et al. vs. 
A. M. & 0. Railroad Co., 86 Pa., 29i,) 
"^ It is true that the plaintiffs below had a 
right to sue in this state, just as one of our 
own citizens might, as we held in Morgan 
V8. Neville." 

It may, therefore, be taken as settled, 
that a foreign attachment will lie in Penn- 
sylvania at the suit of a citizen of another 
state. 

It was not alleged nor argued that on 
the face of the record it appeared that the 
proceedings are irregular or defective. 

Whether the debt for w.hioh the foreign 
attachment was issued was then due or 

not (see testimony of Weiss and 

Louis Stein), cannot be determined by the 
Court as a matter of law ; it is a question 
of fact which should be submitted to a jury. 

Whether or not the conveyance of his 
property, real and personal, by John Stein 
to Louis Stein, immediately prior to the 
issuing of the foreign attachment, was, as 
charged, without consideration, fraudulent 
and void, and made to defraud his credi- 
tors, and especially the plaintiffs in the 
attachment, is not to be decided on a rule 
to show cause why the attachment should 
not be dissolved. 

The rule to show cause must, therefore, 
bo discharged. 

Rule discharged by the Court. 

Note : For the same reasons the Court also 
discharges similar rules in the attachments 
brouf^ht against the same defendants by Z>. O, 
Eshleman for Bacon & Co., and Oeorge Nauman 
for Newman & Co., and C. A. Auffmordth & 
Co., and by /. B. Kaufman for Spielman & Co., 
against John Stein. 
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Q. S. OP LANCASTER COUNTY. 
In re Incorporation of Akron Borongh. 

Boroughs — In corporation of — Petition 
for — Women a» freeholder 9 and signers 
—Act of April i, 18S4, P. Z., 163. 

The Act of 1884 as to the in cor r oration of 
boroughs makes do distinction between male 
and female freeholders ; and widows and single 
or married women, if freeholders, may sign the 
petition for incorporation and should be counted 
in computing the majority, as well as in ascer- 
taining the whole number of resident free- 
holders. 

November session, 1894. 

Exceptions to incorporation. 

A. «/. Eherly^ for exceptions. 

Brown ^ Hensel^ contra. 

April 13, 1894. Opinion by Living- 
ston, P. J. 

In this case fifteen exceptions are filed. 
It will not be necessary, however, to con- 
sider the whole number. 

"1. The petition for incorporation is not 
signed by a majority of the freeholders 
residing within the limits of the proposed 
borongh, and the court has no jurisdiction 
to grant the incorporation. 

2. That the said petition is signed by 
widows, single and married women, and by a 
trustee for a woman, whose names, thereto, 
are not such freeholders as the Court can 
recognize as petitioners to give it jurisdic- 
tion to grant the incorporation. 

8. That the said petition is signed by a 
firm, and by the individual members thereof, 
and by one person who has sold his prop- 
erty, aud whose names to said petition are 
not such freeholders as the law contem- 
plates, and such signing as the Court can 
recognize as lawful petitioners to give it 
jurisdiction to grant the incorporation. 

4. The petitioners for the proposed in- 
corporation, in their petition for the same, 
cut off a part of the village of Akron 

{)roper, and make crooked and irregular 
ines, in order to obtain the supposed 
requisite number of freeholders, and said 
to give the Court jurisdiction to grant the 
incorporation. 



6. That said petition is signed by a 
number of non-freeholders, whose names 
thereto must be stricken out, and ctnaot 
be counted to make a majority to give the 
Court jurisdiction in this matter," etc., etc. 

The remaining exceptions we shall not 
introduce here, as they were not sustained 
by proof, nor pressed specially on the 
argument. 

The testimony shows that there are 
within the boundary lines of the village of 
Akron, as shown by the draft presented, 
ninety freeholders, inqfuding three churches, 
which deducted from the ninety leaves 
therein eighty-seven resident freeholders, 
and a majority of this number would be 
forty-four. Of the eighty-seven free- 
holders twenty-nine are females, of whom 
thirteen have signed the petition. 

The Act of April 1, 1884, P. L., 163, 
§ 2, provides that "When application is 
made to the Court by the inhabitants of 
any town or village for the privileges con- 
ferred by this Act, it shall be in writing, 
and shall be signed by a majority of the 
freeholders residing within the limits of 
the same. It shall set forth the name, 
style and title of the proposed boroagb, 
with a particular description of the bound- 
aries thereof, exhibiting the courses and 
distances in words at length, and be ac- 
companied with a plot or draft of the same." 

The petition and proceeding in this case 
thus far appear to be without fault. 

It is claimed by the exceptants that the 
prayer of the petitionrs should not be 
granted by thB court, because the petition 
for incorporation is not signed by a majority 
of the freeholders residing within the 
limits of the proposed borough ; that said 
petition is signed by widows, single and 
married women, etc., who are not such 
freeholders as the court can recognise in 
such cases, in ascertaining the majority ; 
that while they must be counted in making 
up and ascertaining the whole number of 
freeholders residing in the limits of the pro- 
posed borough, they cannot be permitted 
to sign a petition applying for the incor- 
poration of a borough, nor be counted in 
ascertaining or making up the "majority 
of freeholders residing withiiv the lititits 
there.of j*' that while females ^re <]^u)y qtt4- 
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fied and within the provisions of the law 
"or the on^ purpose, they are wholly dis- 
^aalified for the other. 

Thus, they say the whole nmuber of 
freeholders within the propo?* d limits, 
male and fea>ale, is 89. A luajority of 
those freeholders would be 45. The 
petition presented contains names of male 
md female freeholders, 50 ; from this must 
be deducted female freeholders, 14 ; leav- 
ing as exceptants argue 86 properly quali- 
fied freeholders only, which is not a ma- 
jority of those who are resident freeholders. 
The question raised by the exceptions 
b a new one in thjs district, but we think 
the view presented by the exceptants is 
unfair, erroneous and untenable. 

The law requires a majority of free- 
holders residing within the limits of the 
proposed borough. It makes no difference 
nor distinction between the sexes. 

So long as they are freeholders and re- 
side within the limits prescribed, they 
stand on perfect equality for the purposes 
here stated. 

In other judicial districts in Pennsyl- 
vania female freeholders have been counted, 
both in ascertaining the whole number of 
freeholders and in computing the majority, 
and have signed petitions for and remon- 
strances against the incorporation of bor- 
oughs, without their right being questioned, 
as late as 1892— in this, later. This is not 
the incorporation of an institution for the 
support of sick or indigent women or the 
incorporation of an association for the pur- 
poses of learning, benevolence, charity or 
wligion, or any other purpose, where 
females are authorized or empowered to 
hold ofiSce or become managers. They 
are «iinply counted in order to ascertain 
the number of resident freeholders within 
the limits of the proposed borough, and in 
ascertaining the number to constitute a 
n^ajority of those freeholders. 

The ladies who have signed the petition 
before us are admitted and proven to be 
freeholders residing within the limits of the 
ptopoged borough. 

If female freeholders cannot be counted 
jn making up the majority of freeholders 
^^ such case, it would seem inf^uitable 
and unfair to eaumerate them in ascertain- 



ing the whole number of freeholders, for 
within the limits of this proposed borough 
about one-third of the resident freeholders 
are females. If female freeholders are 
excluded in making up the whole number 
of freeholders, then we have whole number 
male and female, 89 ; deduct females, 29 ; 
this would leavo the whole number 60, and a 
majority would be 81 instead of 45. The 
petition contains 50 freeholders; deduct 
female freeholders, 13 ; would leave 87 
male freeholders — a clear majority. 

But we prefer, and in our judgment 
the law warrants and justifies, the enumer- 
ation of all freeholders, male and female^ 
as well in ascertaining the whole number 
of freeholders, as the ^majority of ' free- 
holders, residing within the limits of 
a proposed borough, and clothes them 
alike with the right of petition and re- 
monstrance. Adopting this construction 
of the law, we find the whole number of 
freeholders, male and female, residing 
within the limits of the proposed borough 
to be 89, and of this number 45 would be 
a majority ; and the petition contains the 
names of 49 freeholders, male and female,, 
which is a clear majority of all the^ free- 
holders, male and female, residing withiii 
the limits of the proposed borough. The 
exceptions are therefore dismissed. 

And now, April 18, 1895, the Court do 
hereby approve and confirm the judgment 
of the grand jury in the matter of the apr 
plication to incorporate the town of Akron,, 
in the townships of Ephrata and West 
Earl, in the County of Lancaster, into a 
Borough, and declare and decree that the 
said town of Akron be, and the same ia 
hereby incorporated into a borough in con- 
formity wilh the prayer of the petitioners; 
that the corporate. style and title thereof^ 
shall bo^ " The Borough of Akron ;" that 
the boundaries thereof shall be as follows : 
Beginning at a stone in the Lancaster roady 
a corner of lands of Daniel Ilorting and P. 
W. Weidman, North sixty-five degrees | 
West four and eighty-hundredth chains to 
a post, a comer of same ; thence through 
improved lands of said Dapiel Ilorting^ 
Jere B. Zwalley and Jacob Zwalleyi 
North fifty-eight degrees ; West seventeeik 
and thirteenth hundredth chaina to a poii^t 
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in a road leadinja; to Brownstown ; thence 
through improved lands of C. B. Zwalley 
and John Zahn ; North thirty.four degrees; 
West eighteen chains to a stake ; thence 
by and through lands of Rudy Zell and 
Hiram Seiders ; North forty five and one- 
half degrees; West five and sixty -three 
hundredth chains to a pin in the middle of 
Haldeman's Lane ; thence through land of 
Henry Wolf ; North nine degrees ; Wept 
seven and twenty hundredth chains to a 
point on the north bank of a road leading 
to Clay ; thence along the north side of 
aaid road ; North thirty one and seven- 
eighth degrees ; West twelve and four 
hundredth chains to a point on the west 
side of a road leading to Akron station ; 
thence along said road, on the east side of 
the Reading and Columbia railroad, and 
land of Elias Wolf: North seventy five 
and one-quarter degrees ; East twenty-one 
and ninety-hundredth chains to a point near 
a run ; thence through lands of Samuel 
Wolf; South forty and three-quarter de 
grees; East nineteen and fifty-one hun- 
dredth chains to a locust tree : thence 
through land of Abraham Holland ; South 
thirty-four and one-half degrees; East 
ten and fifty-four hundredth chains to a 
locust tree on line of land of Albert 
Mellinger ; thence along the same South 
seventy two and one half degrees; East 
four and twenty-eight hundredth chains 
to a pin in the middle of a road lead- 
ing to Reading; thence by land of said 
Albert Mellinger; South sixty-five and 
one-half degrees ; East two and four- 
hundredth chains to a point ; thence by 
and through the same and land of Mrs. 
Heiser ; South fifty and one-half degrees ; 
East eight and fifty-six hundredth chains 
to a post, a corner of land of Susan Wolf 
and John Strohl ; thence by land of said 
John Strohl ; South seventy-ene and three- 
quarter degrees ; East five and fifty-two 
hundredth chains to a pin in the middle of 
ft public road leading to Ephrata ; thence 
through lands of Rachel Meiley and Daniel 
Horting : South sixty -eight degrees ; East 
three and ninety-four hundredth chains to 
a point ; thence through lands of said 
Daniel Horting and Wayne Bard; South 
twenty-two degrees ; West eight and thirty- 
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five hundredth chains to a locust tree on 
the north side of a public road leading to 
Hinkletown ; thence through land of said 
Wayne Bard ; South seven degrees ; West 
nine and thirty-eight hundredth chains to a 
post on line of land of John Getz ; thence 
through land of S. K. Wolf; West seven- 
teen and forty-five hundredth chains to the 
place of beginning. 

A plot or draft thereof accompanies the 
petition for the incorporation of said bor- 
ough of Akron, which draft the Coart 
orders and directs to be recorded with this 
decree. And that the annual borough 
election shall be held at the public house 
of Jacob Fry, in said borough, on the third 
Tuesday in February in each year, in ac- 
cordance with and subject to all the pro- 
visions of the laws relating to such elecdons 
and regulating them, and it is declared and 
decreed that said borough shall be a sep- 
arate election district, and also a separate 
school district. 

The Court further decree and fix the 
first election in said borough of Akron, for 
election of the officers provided for by law, 
at the public house of Jacob Fry in said 
borough, on Saturday, the 11th day of 
May, A. D., 1895, between the hours of 
7 a. m. and 7 p. ro., and appoint and 
designate Peter B. Miller, as the person to 
give due notice of said election and the 
manner thereof. 

And the Court further decrees and 
orders that Monroe M. Buch shall be the 
judge, and Albert Haines and Clayton 
Carman - shall be the inspectors of said 
election. 



C. P. OF LACKAWANNA COUNTY. 
Stevenson vs. Hanyon et al. 

Public schools — Religious exercises 
Constitutional law — Act of May 8^ 
185i, P. X., 6S3. 

The bill of the plaintiff, a taxpayer and father 
of children attendiufj^ a public school praying 
for an ii^ unction agaittet the sehooi directors 
and the principal of said school, set forth that 
the latter was accustomed to conduct i*eii^oas 
exercises on opening the school, consistini^ in 
reading ▼erses from the Bible alternately witii 
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I papiU and making them repeat venes from 
mory, sinfiriug hymns, and sometimes ad- 
isses by visiting clergymen on religious and 
tarian matters. The defendants demurred 
the bill. 

leid^ That snch practice was prohibited by 
Constitution, and it was the duty of the di- 
tors to see that it was discontinued, and that 
demurrer should therefore be overruled. 

Demurrer to bill in equity. 
This cause was heard upon a bill of 
nplaint filed by George E. Stevenson^ 
e of the school directors of the district 
Waverly borough, Lackawanna county, 
linst F. C. Hanyon, principal of the 
Wic school of said district, praying for a 
iliminary injunction restraining the de* 
idant from using certain religious exer- 
es in said school. Plaintiff after bill 
id, by leave of Court, amended same, 
adding N. C. Mackey, J. L. Stone, 
ster Stone and John Hall, four of the 
'ectors of the said school district, as de- 
idants. 

Defendants demurred— the facts appear 
Hy in the opinion of the Court. 

John P. Kelly and E. C. Newcomb^ 
rbill. 

H. M. Hannah^ A, A. Vosburg and 
. IJ. Dean^ contra. 

April 1, 1895. Opinion by Gunster, J. 
The'plaintiff alleges that he is a resident 
tizen and taxpayer of the school district 
Waverly Borough, holding the oflBce of 
cretary of the board of directors of said 
strict, and the father of chil<jlren attending 
^ public schools of said district ; that Mr. 
Aoyon, one of the defendants, is the regu- 
riy appointed principal of this public 
iool, being a graded school, wherein he 
the teacher in charge of the highest 
rade of said school and exercising a gen- 
ral supervision over all the several grades, 
^^ that the other defendants, with himself 
^ one Mr. D. N. Vail, constitute the 
^fd of directors of said school district, 
[e further alleges that the board of school 
iwctora of said district have never adopted 
^^ Bible or Scriptures as a text-book in 
^^ for said school, but on the contrary, 
1 formal resolution and by a unanimous 
^te, bad excluded it as such text-book. 
le farther alleges that for a long dme 
'Ut Mr. Hanyon, in connection with his 



services as teacher as above mentioned, has 
conducted a sort of religious exercise at 
the opening hour of his school in the morn- 
ing and within the regular and lawful 
school hours, according to the form of wor- 
ship usually followed in the Methodist 
Episcopal church of that vicinity, by as- 
sembling all the pupils of the several grades 
in his room of the highest grade, and alter- 
nately with the pupils reading a portion 
of the Protestant Bible, usually called 
King James' version of the Holy Scrip- 
tures, he reading the first verse of the 
chapter selected, and the pupils responding 
by reading the next verse in unison, and 
so reading alternately so much of said 
Scriptures as he had from time to time 
selected ; and after the completion of this 
exercise, requesting the pupils to repeat 
from memory certain portions of said Scrip* 
tures, designated by him, and closing such 
religious exercises by requiring the pupils 
to sing hymns from one or another of the 
so-called Protestant hymn-books; that 
from time to time during the winter said 
school was visited by various clergymen of 
different denominations who were invited 
by Mr. Hanyon to address the pupils, and 
that upon one occasion a clergyman of his 
denomination and creed addressed the 
pupils at his invitation from his religious 
point of view, and upon the conclusion of 
his address requested all those pupils who 
loved the Lord to signify it by uplifted 
hand, and when several of the pupils did 
not respond by that token he proceeded to 
rebuke and reproach them for failing to 
signify their love of the Lord in the way 
required. 

The plaintiff avers that he and Mr. Vail 
have always been willing and ready to 
adopt measures to put a stop to these prac- 
tices, but that the other four directors, who 
are made defendants, and who are a ma- 
jority of the board, have refused to take 
such action, and that the religious and 
sectarian exercises complained of, and the 
use of the Scriptures by Mr. Hanyon in 
said public school, tend to produce and 
have already produced a spirit of contro- 
versy among the people whoso children 
are lawfully attending said school, as well 
as among the pupils themselves, and im- 
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paired the discipline among said papils in 
their attendance upon said school. He al- 
leges that among the children lawfully at* 
tending said school are those of various 
Protestant denominations and some of the 
Roman Catholic faith, and that his own 
sectarian or religious views, conscience and 
convictions differ from those of persons be- 
longing to the Methodist Episcopal church. 

The defendants having demurred to the 
bill of complaint, we must, under the well- 
established rule of pleading, treat the alle- 
gations contained in the bill as if they were 
true. The only question left for consider- 
ation, therefore, is simply and purely one 
of law, and on that question there is no 
room for doubt. It is too plain for argu- 
ment that denominational religious exer- 
cises and instruction in sectarian doctrine 
have no place in our system of common 
school education. They are not only not 
authorized by any law, common or statu- 
tory, but are expressly prohibited and for- 
bidden by our constitution, the fundamental 
law of the commonwealth. The public 
schools are supported by taxes collected 
from the public without regard to the creed 
or denomination of the taxpayer. The 
general assembly is required by the con- 
stitution to provide for the maintenance 
and support of a thorough and eflScient 
system of public schools, wherein all the 
children of this commonwealth above the 
age of six years may be educated, and to 
appropriate at least one million dollars 
each year for that purpose. Section 2 of 
Article X provides that " No money raised 
for the support of the public schools of this 
commonwealth, shall be appropriated to be 
used for the support of any sectarian 
school." 

Section 3, of Article I, declares that 
** All men have a natural and indefeasible 
right to worship Almighty God according 
to the dictates of their own consciences; no 
man can, of right, be compelled to attend, 
erect, or support any place of worship, or 
to attend any meeting, against his consent ; 
no human authority can, in any case what- 
^ver, control or interfere with the rights of 
conscience ; and no preference shall, ever, 
be givei). by law to any religious establish- 
ments or modes of worship." 



By the Act of May 8, 1854, P. L 
623, the school directors or controllers 4 
every district are required annoallT K 
determine the amount of schoel tax viiki 
shall be levied in their district for d» 
suing year, which shall, together with id 
additional sums as the district bit k 
entitled to receive out of the state a^ 
priations and from other sources, be sd 
cient and necessary to keep the achoob fl 
the district in operation not less than foi 
nor more than ten months in the yen 
They are charged with the general sopa 
vision over the schools of their respectii 
districts, have the appointment of all tb 
teachers and fixing the amount of teadien 
salaries, and are required to direct wfai 
branches of learning shall be taught in ead 
school. By the 25th Section of said Ad 
they are required at a meeting with tb 
teachers of their respective districts hd 
immediately after the annual election o 
teachers to '^ select and decide upoo i 
series of school books in the difierei 
branches to be taught during the ensnii^ 
year ; which books, and no other, shall b 
U8«d in the schools of the district daria 
said period." These powers given tt 
and duties imposed upon, school direcioi 
and controllers must necessarily be cxei 
cised and performed within the constiti 
tional prohibition, and the public welfv 
requires that they should be exercised ao 
performed within the spirit as well as th 
letter of that law. It is to the credits 
those who have been charged with tb 
duty of carrying our school laws int 
effect, the teachers as well as the dircctoi 
and controllers, that there has been ver 
little cause of complaint on that score, l 
it be true as charged in the bill, that Mr 
Hanyon is conducting sectarian or denoo 
inational religious exercises with the popil 
under his charge, whether these exercise 
be according to the form of the Methodis 
Episcopal church or of any other church 
he ought to discontinue doing so, and itu 
the duty of the directors, if the abi«< 
exists^ to see that it is eradicated at oDce< 

The demurrer is overruled, with leave to 
the defendant to. plead or answer. 

Reported by Cha$. W. Baw^ony E%q*^ 

Scranton, Pi. 
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C. p. OP LANCASTER COUNTY. 
Shade vs. Magee, Assignee. 

A 89ignment for benefit of creditors — -Er- 
emption — Election, to take — Appraise- 
ment of — When d^ective — Rights of 
judgment creditors — Waiver in judg^ 
ment — Death of assignor — Widow* s 
appraisement. 

An aMignor for the benefit of creditors who 
has reserved in the deed his $300 exemption, is 
not entitled to be paid a balance thereof out of 
the proceeds of the sale of the real estate, al- 
ihoogh the appraisers of his exenpUon so 
letorned, where he did not elect to take the 
balance out of the real estate and demand its 
appraisement therefrom by the appraisers. 

An assignee for the benefit of creditors who 
baa reserved in the deed his $800 exemption 
cannot claim it against a first judgment con- 
taining a waiver of exemption, but can claim it 
against a second judgment containing no waiver. 
, The appraisers of an estate assigned for the 
benefit of creditors appraised the personal! v at 
$46, and reported that the balance of the $800 
exemption for the assignor should be paid out 
of the proceeds of the Mle of the real estate, 
although the assignor had made no election to 
take said balance out of the real estate, nor 
demanded its appraisement therefrom. The 
assignor died before the real estate was sold, 
and his widow had appraised to her as her ex- 
emption the personalty and the balance from 
the exemption previously appraised to her hus- 
band out of the real estate. On sale the real 
estate brought a sum barely sufficient to pay a 
first judgment which contained a waiver of ex- 
emption and a second judgment containing no 
waiver. 

Seldt that as the assignor had not elected to 
take and demanded the appraisement of the 
balance of his exemption out of the real estate, 
toob appraisement was not vailid against the 
skiims of either tlie first or second judgment 
oreditor. Had such election and demand been 
made, the widow would have been entitled to 
the balance under her appraisement of exempt 
tkm aa against the second judgments 

March Term, 1895^ No. 58., 

. Case stated.. 

JS. i>^ iieiJ/y, lor plaintiff. 



A. C. Reincehl, for first judgment cred- 
itor. 

Brown ^ ffensel, for secoDd judgment 
creditor. 

April 18, 1896. Opinion by Brubaker, 
J. 

The facts agreed upon in this case are 
as follows : Manning F. Shade and his wife, 
Mary Shade, on the 18th day of March, 
1894, conveyed all his real and personal 
property to D. F. Magee, the defendant, 
for the benefit of creditors,* excepting and 
reserving from the operation of the deed of 
assignment the amount of property ex^ 
empted by law, by virtue of the Act of 
April 9th, 1849, and the supplements 
thereto. At the time of the assignment J. 
S. Patterson, guardian, held a judgment 
against Shade for $800, and Bardly S. 
Patterson a judgment for $60. The for- 
mer judgment contained a waiver of exemp- 
tion. On April 9tb, 1894, the assignee 
filed an inventory and appraisement, show- 
ing personalty to the amount of $4t5, and 
realty to the amount of $660. The per-^ 
sonalty was appraised and taken by the 
assignor under the reservation in the deed 
of assignment, and the balance of the $300 
reservation, $2tf4, was recommended by^ 
the appraisers to be taken from the pro- 
ceeds of the sale of the real estate, the 
appraisers, however, not having viewed the 
premises for the purpose of making a 
division. 

On April 20, 1894, Shade died, and his 
widow had appraised to her all the personal 
property, amounting to $62.88. The ap- 
praisers, however, gave her $237.18, to 
make up the balance of the exemption from 
the amount reserved to her husband out of 
the realty of the assigned estate. The 
real estate was sold by the assignee on the 
6th day of October, 1894, by an order of 
Court to Bardley S. Pattei^n for the 
sum of $410. l%e question arising from 
this state of facts is, whether the widow of 
Manning F. Shade is entitled to the whole 
or any portion of the $287.18 out of thid 
fond. 

Th« main difficulty the datinant meets 
mith is the assigmbent for the benefit of 
er(0ditors. By the Vridow's joining in th0 
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deed of assigninentf all equitable ownership 
in the assigned estate passed to the credit- 
ors free of dower. The legal title was 
then in the assignee in trust for the benefit 
of creditors, and the rights of the creditors 
became fixed at the time of the assignment, 
and, therefore, in our opinion, the widow's 
claim for exemption could only reach such 
portion of the estate as was reserved by her 
husband, the assignor under the deed. 
What was this interest? 

It will be observed that the judgment 
held by J. S. Patterson, guardian, con- 
tained a waiver of exemption. The gen- 
eral right of an assignor to reserve and 
except from the assignment for the benefit 
of creditors property to the value of three 
hundred dollars is undoubted. He cannot 
do so, however, out of land to the injury of 
one holding a lien for the purchase money, 
or a judgment lien in which exemption 
from execution is waived. Bausman and 
Herr's Appeal, 90 Penn., 178. It is clear 
to us then that as against this judgment the 
assignor could not take. He could not by 
bis judgment divest the lien of the waiver, 
or hold any portion of the land against 
such a lien, or claim any of its proceeds to 
its prejudice. 

As against the second judgment, which 
is a subsequent lien and not a waiver, the 
assignor doubtless had the right to reserve 
the exemption. A waiver as to any lien 
inures to the benefit of all prior lien,s and 
to subsequent Hens so far as to compel the 
creditor to revert first to the exempted 
fund ; but it will not inure to the benefit of 
subsequent liens beyond its amount. Hall- 
man vs. Hallman, 23 W. N. C, 375; 
Jamison's Appeal, 13 W. N. C, 26; 
Sup. Court, 1 Chester County Rep., 49 ; 
Taylor v$, Webb, 2 Chester County, 
16. 

The real estate was valued, at the time 
of the appraisement, at $550. The 
amount realized at the sale by the assignee 
was $410, an amount hardly sufficient after 
payment of the costs and expenses to pay 
both judgment liens. It follows, there- 
fore, if the appraisement to the assignor 
was properly made, the balance remaining 
after the payment of the $800 on the first 
judgment ,would inure to the benefit of the 



assignor's exemption, and, consequently, 
being the property of the assignor, it would 
go to the widow on her exemption. It 
does not appear from the assignor's ap- 
praisement on the exemption that he made 
demand for a view or appraisement of the 
real estate for the purpose of taking it 
under the reservation. He seems to have 
claimed a balance of the exemption out of 
the proceeds of the real estate. Was this 
a legal appraisement? Would he have 
been entitled to have claimed such a 
balance out of the proceeds of the real 
estate ? 

It has been decided by our Supreme 
Court that the assignor must be present at 
the appraisement, and indicate to the 
appraisers what articles he desires to take 
in satisfaction of his reservation or exemp- 
tion, in order that they may appraise 
them. Failing to do this then, he can not 
do it subsequently ; nor can his adminis- 
trator. ShaefTer's Appeal, 101 Penoa., 
45. The only property assigned being a 
house and lot, the fact that it is adjudged 
incapable of being divided by appraisers 
specially appointed after the general as- 
signment to appraise what the assignor 
should claim under the exemption, and 
that the assignor, if allowed the exemption, 
would have to take it in money, will not 
condone the neglect to make the demand 
at the general appraisement. Shaeffer's 
Appeal, 8upra. Under the law as we 
understand it, the appraisement of the real 
estate not having been made for the pur- 
pose of the reservation or exemption, the 
assignor could not have taken the balance 
of his exemption out of the proceeds of the 
real estate. 

The language of the appraisement is as 
follows: "Balance to be taken from pro- 
ceeds of sale of house and lot and shop at 
Oak Shade." The whole of the real 
property having passed over to the assignee 
for the benefit of creditors, there was 
therefore no estate left at the death of her 
husband, the assignor, for the payment of 
the widow's claim of exemption, except 
the personal property which was appraised 
and taken by her. As the whole fund is 
insufficient to pay the judgment creditors 
of the assigned estate, it will have to be 
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listribated and appropriated towards the 
payment of these liens. 

Jadisment is therefore entered for the 
lefendaat, with costs of sait. 



C. P. OP LANCASTER COUNTY. 
Kreckel vs. lleOullaffli, Executor. 
Decedents* estates — Auditor — With- 
drawal of claim before — Suit at law 
on withdrawn claim — When will be 
nan- suited — Practice, 

While a claimaDt after presenting his claim 
against a deoedent's estate before the aaditor 
may withdraw it aod bring an action at law, a 
Don-suit will be entered in such action if the 
fact of the withdrawal is not establifthed. 

In this case the counsel for the claimant tes- 
tified that he had notified the auditor that he 
withdrew the claim, but he did not remember 
the form of notice or when it was given. The 
aaditor testified that he had not so understood 
bim, and the notes of audit showed no with- 
drawal. 

Heldy that the fact of withdrawal of the claim 
from the auditor was not sufficiently established 
to strike o£f the non-suit. 

May Term, 1890. No. 64. 

Rnle to strike off non-snit. 

B, F. Davis J for rule. 

John ^. Malone^ contra. 

April 18, 1895. Opinion by Living- 
8T0N, P. J. 

In this case the defendant was sued as 
executor of the will of Mary Brady, de- 
ceased, before an alderman of the city of 
Lancaster, on March 18, 1890, on a claim 
made by plaintiff against the estate of 
Mary Brady, deceased. The alderman 
passed judgment against defendant for 
$27.14; from this judgment defendant 
appealed, and his appeal was entered in 
the Court of Common Pleas of Lancaster 
county, to the term and number above 
stated. 

The case was called for trial on Febru- 
ary 8, 1895, when a motion for non-suit 
was made by counsel for defendant. 

On the argument of this motion it was 
n^de to appear from the records of the 
Orphans' Court of Lancaster county that 
&e defendant had filed his account upon 
the estate of Mary Brady, deceased, which 



was confirmed absolutely in 1887. That 
after said confirmation, B. F. Davis, then 
and now counsel for plaintiff, appeared in 
said Court, and on his motion had Wm. D. 
Weaver, Esq., appointed auditor to make 
and report distribution of the balance of 
said account in the hands of Rev. P. J. 
McCullagh, the executor. That said au- 
ditor proceeded in the performance of his 
duties, and before him, the plaintiff here, 
by her counsel attended meetings of the 
audit, presented her claim, her testimony 
was all heard by the auditor, her counsel 
informing the auditor that she had no 
further testimony. 

The audit was then adjourned to permit 
Mr. Coyle, counsel for the defendant^ to 
visit Europe. 

During this adjournment, or continu- 
ance, without any apparent or given reason, 
without any evidence of withdrawal of 
plaintiff's claim from the consideration of 
the auditor, without any request of the 
auditor that an issue was desired, and 
without making any application to the Or- 
phan's Court to direct an issue to try 
plaintiff's claim before a jury, counsel 
brought suit for plaintiff before an alder- 
man for the amount of said claim. 

** There can be no doubt that a creditor 
after preferring a claim against his debtor's 
estate, and before it is finally acted upon 
by the auditor or auditing judge, can with- 
draw it from the consideration and action 
of the tribunal appointed to settle the ac- 
count of the debtor's representative and 
distribute the fund in his hands. There 
is no compulsion upon a creditor to present 
or proceed with his claim in the Orphans' 
Court, unless he wishes to participate in 
the fund for distribution. Of course, he 
can have no part of the fund if he does not 
present and establish his claim. But, if 
he chooses to waive all right to any part of 
the estate which is about to be distributed, 
we know of no rule which prevents him 
from doing so. It is his own affair 
entirely." (Haviland's case. Green, J., 
108 Pa., 236.) 

He may, after presenting his claim to an 
auditor appointed by the Orphans' Court, 
withdraw it, and bring an action at law for 
its recovery. And the auditor may pro- 
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ceed with the distribution among the other 
ereditors and those entitled to the fund he 
is to distribute, as if sach party had no 
claim ilgaiVist the estate. 

An executor settles the estate, files his 
account, which is confirmed by the Or- 
phans' Court, and an auditor is appointed 
to distribute the balance or fund in his 
bands. *^ To this fund all claimants have 
access, according to the practice of the 
Orphans' Court." Such as do not choose 
to present their claims, forfeit all right to 
the fund, but they are not disabled thereby 
from proceeding upon a subsequent fund, 
if any such fund there be. 

The withdrawal of a claim from the con- 
sideration of the auditor is a question and 
matter of fact, and not of Jaw. And as 
neither the notes of the auditor nor the 
testimony presented establish the fact of a 
withdrawal of this claim from the consider- 
ation of the auditor, the judgment of non- 
suit was properly entered, and the rule 
must be discharged. And as the auditor 
has not yet made report of distribution, 
and there having been no withdrawal of 
the claim, the plainttff may yet, without 
waiving or forfeiting the right to so much 
of the fund as will satisfy the claim, or 
plaintiflf 's proper proportion thereof, obtain 
a trial by jury, by making application to 
the auditor to direct an issue, or the Or- 
phans' Court, if necessary, for an issue, as 
should have been done in the first instance. 
The Orphans' Court still retains jurisdiction 
of the case. 

Rule discharged; 



C. P. NO. 8 OF ALLEGHENY CO. 

Oommonwealth ex rel. vs. Miller, Burgeas 
of Sewickley Borough. 

Boroughs — Policemen — Act of June tf, 
189S. 

Under the Act of June 6, 1893, relating to the 
ippointmeiit of policemen by boroughs, the 
action' of coudcils in the tnatter of appointing 
jK^ioemenis in no wise legislation requiring the 
pitssage of «n ordinitace or resolution which 
ttiust be submitted to the byrgess. The ap* 
pointing power is solely in the hands 6f councils. 
' Tbt Act Of June 6, V99H, Is not in ooriflict with 
tjbe special Act oT March 4 1870. 

' P^Jtition hy WiHiam Dawsoft for man- 



Thomas Patterson, for relator. 
R. T. McCreadyj contra. 



June 21, 1894. 
P. J. 



Opinion bj Kbnnbdy, 



This is an application for a mandamus 
requiring the defendant to sign a warrant 
in favor of the relator in payment of ser- 
vices rendered by him as a policeman to 
the borough of Sewickley, and comes be- 
fore us on demurrer to the defendant's 
return to the writ. 

We are clearly of the opinion that the 
relator has sought a proper remedy in this 
case ; indeed it did not seem to be seriously 
contended upon the argument by counsel 
for defendant that a mandamus would not 
lie. It was insisted, however, that the 
appointment or employment of the relator 
as a policeman of the borough was illegal 
for two reasons: 

First. That under the provisions of a 
special Act of Assembly approved March 
4, 1870 (originally applicable to the bor- 
oughs of Sharpsburg and Etna, but sub- 
sequently extended to the borough of 
Sewickley), the number of policemen to be 
employed by this borough was limited to 
two, and there being two already employed 
when the relator was appointed. as a third, 
his appointment or employment was un- 
authorized and illegal; and second, That 
even if an additional policeman Could be 
appointed under the Act of Assembly ap- 
proved June 6, 1898, entitled: "An Act 
authorizing the appointment ih the bor- 
oughs of this commonwealth, defining their 
powers and duties and providing for their 
compensation and discharge," such appoint- 
ment must, under Act May 28, 1893, be 
by resolution of councils of the borough, 
submitted to the defendant as burgess and 
approved by him or passed over his veto. 
And as the relator was employed by coun- 
cils alone and no such resolution for his 
emrptoyment or appointment vras submitted 
to the defendant, such appointment; or em- 
ployment was illegal. Itaeeos that prior 
to the Act June 6, 1898, the power of ap- 
pointing policemen in boroughs (excepi in 
those having local or special Acta), if ic 
existed, was under the general Act of April 
8, 1851, which gave toita oerporale dScers 
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[coaticils) poweif " to appoint and remove 
mch officers, prescribe their doties and 
illow them stich compensation as thej majr 
ieem necessary to secure the peace, order 
ind well-being of the inhabitants, and to 
enforce the ordinances and regulations of 
the boroogh." The powers of such officers 
(policemen), however, were not clearly 
defined, and the Act of 1898, it would 
Beem, was passed for the purpose of sup- 
plying the defects. It provided a con- 
venient and speedy mode of appointing 
policemen in boroughs by the councils 
thereof, not by the slow process of the 
passage of an ordinance or resolution, to 
be submitted to the burgess, and in case of 
his disapproval to be passed over his veto, 
but by agreement between councils and the 
appointees. Surely, in case of emergency, 
such as a riot or in times of great disorder, 
it is not contemplated that such appoint- 
ments shall be made by ordinance or reso- 
lution, submitted to the burgess, involving 
delay and affording opportunity for com- 
mitting the mischievous acts which were 
intended to be prevented and suppressed 
by this speedy mode of action. This Act, 
after providing for the appointment of these 
policemen as suggested, defines their 
powers and duties, enlarging them greatly 
over those before possessed, giving them, 
amongst other powers, that of arrest with- 
out warrant as was possessed by <^the 
constables and policemen of this common- 
wealth ;" then provides that such policemen 
sball be entirely under the control and 
direction of councils as to time and place 
of performance of their duties, and that 
they shall receive such compensation as 
shall be agreed upon between them and 
councils, and subject to removal at the dis- 
cretion of councils — thus plainly indicating 
that the appointment or employment of 
ftese policemen is matter of arrangement 
^r agreement between them and councils. 
The action of councils *4n the matter is ifir 
no wise legislatioa requiring the passage of 
to o^rdiiiance or r^lution which, under 
tbe Aet of May 28, 1898, must be sub^ 
iritted to the butgess/ It was plainly 
iateiMtod by tbe Act of June 6, 1898, to 
place the appointing pow^r solely in th^ 
htaditof co«Hicite,'#ho eOuld ntoke eithef^ 



permanent or temporary provision and 
have entire control over their appointees. 

This Act in no way conflicts with the 
special Act of March 4, 1870, above re- 
ferred to. That Act did not require the 
appointment of policemen ; it gave to the 
burgess and council the power to appoint 
two policemen. Another Act could confer 
additional powers without conflicting there- 
with, and this Act of June 6, 1893, cer- 
tainly did confer additional powers on 
councils. And there is clearly nothing in 
it repugnant to the Act of 1870. It is 
supplementary thereto, and confers this 
power of appointing or employing police- 
men on councils specifically. 

The demurrer must be sustained. Let 
an order be drawn directing the mandamus 
to issue as prayed for. 



i^otmnon §le^"^qttU^. 



C. p. OF SCHUYLKILL COUNTY. 

Lehigh Goal and Navication Go. vs. Inter- 
Gounty Street railway Go. 

AcU of May U^ 1889, and June H^ 
189S — Electric street railway — Right 
of way — Equity • 

Under the Act of May 14, 1889, no street pas- 
senger railway iucorpora|^d under that Act 
shall be constructed within tbe limits of any 
city, borough or township without the consent 
of the local authorities thereof. 

An ordinance granting a franchise to occupy 
and use public streets has the force and effect 
of a statute ; and for a violation of the pro- 
Tisions of the ordinance an action in quo war- 
ranto may be maintained in the name of the 
state to forfeit the charter. 

In a proceeding in equity in which the state 
is not a party, the Court ought not to render a 
jodgmeut which would, in effect, revoke tbe 
charter ; if the charter is inoperative because it 
describes a route not authorized by the Act of 
1889, that question can be determined most ef- 
Isctively in another form of proceeding. 

. In equity. 

September Term, 1894. No. 1. 

• Fetgits Q. Fetrquhary lor complainant. 

J. 0. trWcA, for respondent. 

: Aui^st 25^1894. Opinion by Pebsh^ 
IHG^ P. J* J 

The* Ist section of the' Aet ^f June 12; 
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1898, P. L., 2151, provides that any "one 
or more taxpayers of any township or road 
district may acquire the right to furnish 
all the materials and labor necessary for 
opening, making, amending and repairing 
the public highways and bridges of said 
township or road district," etc. 

The Lehigh Coal and Navigatioa Co., 
complainant, is a taxpayer in the township 
of Rahn, and acquired this right over the 
highways of said township by a contract 
entered into with the supervisor in Febru- 
ary, 1894. 

The Inter-County Street Railway Co. 
was incorporated under the Act of May 
14, 1889, P. L., 211, providing « for the 
incorporation and government of street 
railway companies in this commonwealth." 
Section 15 of this Act is as follows : " No 
street passenger railway shall be con- 
structed by any company incorporated 
under this Act within the limits of any 
oity, borough or township without the con- 
sent of the local authorities thereof," etc. 
This is a repetition of the language of 
4 10, Article XVII, of the Constitution. 
Without this consent a company incor- 
porated under the Act of 1889 has no 
right, present or prospective, to occupy 
streets for railway purposes. 

Larimer & L Street Go. vs. Larimer 
Street Railway Co., 137 Pa., 583. 

The right of way through Rahn town- 
ship was obtained by the Inter-County 
Railway Co., the respondent, by a written 
agreement entered into with Morris Coll, 
the supervisor of said township, on May 2, 
1894. Under a local statute this township 
elects but one supervisor. 

The bill charges, paragraph 9, that on 
July 30th last the Inter-County Railway 
Co., by its officers, employees, etc., en- 
tered upon said public road in Rahn town- 
ship leading from the borough of Tamaqua 
to the borough of Lansford (in Carbon 
county), " and are now engaged in grad- 
ing the same, for the purpose of construct- 
ing, maintaining and operating on and 
over the same an electric street passenger 
railway .... and in grading for its line 
it is digging up said public road and 
occupying so much of it as to make it in- 
oonveni^nt and unsafe for travel, and caus- 



ing such injury to said road as will cost a 
large sum in order to repair and amend it, 
which cost will have to be borne by this 
company in pursuance of its said contract 
with said to^i^hip." This is the extent 
of any alleged damage done to the com- 
plainant. Nowhere in the bill is special 
injury charged. 

The bill of complaint, in the 4th para- 
graph, sets forth, that the Tamaqua & 
Lansford Street Railway Co. was duly in- 
corporated under the Act of 1889, on 
Nov. 2, 1891, with power to construct a 
street railway through Rahn township to 
Lansford, and that the right of way through 
said township was granted to said company 
by the local authorities on May 9, 1894. 
It is further charged that the prior right of 
way granted to the Inter-County Railway 
Co. was obtained by the bribing of the 
supervisor, and was therefore void. The 
substance of the evidence on this point is 
this : When the Inter-County Railway Co. 
made application to Morris Coll, the super- 
visor, for the right of way, he expressed a 
fear that he and his son would be dis- 
charged from the employ of the Lehigh 
Coal and Navigation Co., if he comfdied 
with the request. To induce him to sign 
the right of way, the company, through its 
president, secretary and treasurer, exe- 
cuted a written agreement in which it was 
stipulated that should Coll and his son be 
discharged from the service of the Lehigh 
Coal and Navigation Co., in consequence 
of his granting the right of way requested 
by the Inter-County Railway Co., he and 
his son should be taken into the employ- 
ment of said company, Morris CoU to be 
paid $1.50 per day ^' for the rest of his 
natural life, when work starts on the con- 
struction of the said electric railway." 
Coll is now seventy-four years of age. 
The son was to receive 75 cents per day 
till such time as his services could be used 
in some capacity at wages commensurate 
with their value. 

On the other hand, the Inter-County 
Railway Co. alleges that the signature of 
Morris Coll, as supervisor, was obtained to 
the right of way granted to the Lansford 
& Tamaqua Railway Co. by means of in- 
timidation and threats of a criminal prose- 
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cation. Whether the means resorted to 
by the 6ne side woald constitute bribery, 
and if so, how far it would affect the grant 
made to the Inter-County Railway Co., 
and whether, on the other side, the grant 
was obtained through coercion, we will not 
at this stage of the case undertake to dis- 
cuss. We doubt whether these questions 
are properly before us. These and other 
matters of fact must be disposed of in 
some proceeding between the parties di- 
rectly interested. The Tamaqua & Lans- 
ford Railway Co. is not a party to this 
litigation ; it has made no complaint that 
the Inter-County Railway Co. has in any 
way done it injury or trespassed upon its 
corporate rights, or that it has the prior 
rights. 

The only question before us is. Has the 
complainant sustained the allegations of 
the bill ? It is not charged that the work 
done by the Inter-County Railway Co. is 
unnecessary for the construction of its 
railway. The evidence shows that no 
more obstruction of the highway has re- 
sulted than is usual, if not inevitable, in 
t)te use of a road for such a purpose. It 
also shows the care taken to avoid accci- 
dent by the stationing of watchmen and the 
use of lights, and the contract of the com- 
pany to restore the road to safe condition, 
and also to indemnify the township against 
loss. 

The complainant's prayers for relief are 
very broad. They are as follows : 

Ist. That the said The Inter- Coun' 
Street Railway Co., its officers, as^ , 
contractors and employees, may Ka re- 
strained by an injunction, preliminary until 
hearing and perpetually thereafter, from 
constructing, maintaining or operating a 
street railway on or over the public road 
m Rahn township, leading from the bor- 
ough of Tamaqua to the borough of Lans- 
ford, or from entering upon or further 
interfering with said public road for that 
purpose. . , 

2d. That said respondent company may 
be ordered and directed by this Court to 
remove all obstructions from said public 
road and place the same in as good con* 
dition as it was in, on and before July 18, 
1894, when said respondent company 



entered upon and began the construction 
thereon of a street railway. 

A decree which would embody these 
prayers would practically be a repeal of 
the respondent's charter, which can be 
done alone by the legislature, or a judicial 
forfeiture of its franchises, which can only 
be done by the intervention of the com- 
monwealth through the attorney -general. 

An ordinance granting a franchise to 
occupy and use public streets has the 
force and effect of a statute ; and for a 
violation of the provisions of the ordinance 
an action in quo warranto may be main- 
tained in the name of the state to forfeit 
the charter. The proceeding must be a 
direct one against the corporation. 

Lejee V9. Continental Passenger Rail- 
way Co., 10 Phila., 362. 

Booth on Electric Railways, ^ § 7 and 
49. 

In a proceeding in equity, in which the 
state is not a party, the Court ought not 
to render a judgment which would, in 
effect,' revoke the charter. If the charter 
is inoperative because it describes a route 
not authorized by the Act of 1889, that 
question can most effectively be determined 
in another form of proceeding. 

Junction P. Railway v%. Williamsport 
P. Railway, 164 Pa., 180. 

This is so well settied that it is un- 
necessary to quote other authorities. 

The preliminary injunction is dissolved. 



Qtmrter ^essian^. 



Q. 8. OP CLEARFIELD COUNTY. 

Meagher vs. Olearfleld Oounty. 

Costs — Constable — Service of subpoenas. 

A constable is not bound to receive and serve 
a BobpcBDa from court, and if be ooDsents to do 
so, it is not because be is a constable. 

A constable who serves subpoenas for the 
commonwealth in a criminal case is entitled to 
compensation as provided by the sheriff's fee 
bill, and not to the compensation for constables, 
as provided by the Act of Mardh 28, 1898. 

Case stated. 

John Meagher, a constable^ in the case 
of Commonwealth vs. Frank Mika, charged 
with murder, in the court of oyer and 
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termiDer of said county, at Febniary set- 
Bions, served subpoenas on behalf of the 
commonwealth, and claimed compensation 
for the same at the rate of fifty cents for 
each service, and ten cents per mile cir- 
cular, as fixed by the fee bill, approved 
March 28, 1893. The commissioners con- 
tend that the constable, while serving sub- 
poenas for the said court, was acting as a 
sheriff's officer, and was entitled to be 
paid according to the sheriff's fee bill, to 
wit : fifteen cents for each service and six 
cents for each mile circular. 

The plaintiff bad been appointed con- 
stable since the Act of March 28, 1898, 
went into effect. 

G. M. Bilger^ for plaintiff. 
S. Bell, for defendant. 

April 21, 1894. Opinion by Gordon, 
P. J. 

The facts are fully set forth in the case 
stated. The only question raised is as to 
,the fees a constable is entitled to tax on 
serving a commonwealth subpoena from 
court ; whether fifty cents for each service 
and ten cents a mile circular, according to 
the constable's fee bill in Act of Assembly 
of March 28, 1898, or fifteen cents for 
each service and six cents a mile circular, 
as provided in the sheriff's fee bill, on the 
theory that in serving a subpoena from 
court he acts as a sheriff's officer. The 
former position is claimed by the plaintiff, 
and the latter by the defendants. In our 
opinion the contention of the defendants is 
correct'. A constable is not bound to 
receive and serve a subpoena from court, 
and if he consents to do so it is not be- 
cause he is a constable. Anybody can 
serve A court subpoena, and whoever does 
so, whether a constable or not, acts as the 
sheriff's officer, and is entitled to such fees 
only as the sheriff could legally have taxed 
in case subpoena had been served by him. 
, In Coleman V9. Hess, 1 Browne, 274, 
where the same queation was raised, a 
constable on a court subpoena taxed his 
costs according to the shenff's fee bill, the 
court held that he acted as a sheriff's 
officer, and that the bill was correct. 
> ** A constable or other person who 
•erveis eubpeena' for eourt iMMt ehavge 




according to the sheriff's fee bQl; Cor 
serving those issued by the justice, ic* 
cording to the constable s fee biD :" Cm. 
ws. Neeley, 2 Chest. Co., 106; Shroys 
ws. County, 8 Lane., 128. 

*^ A sheriff or constable in charge of i 
requisition for a fugitive from jnstioe, is 
another state, acts simply as the agent d 
the executive authority of this state, laj 
not in his official capacity, as sheriff « 
constable, although armed with the proces 
of a court of Quarter sessions of the state." 
He is entitlea to his actual expenses 
fees paid for himself and fugitive, and 
according to official fee bill: Gtnter 
York Co., 8 Pa. C. C. R., 111. 

** To recover from a county costs 
ing in a criminal proceeding, it is d< 
to show a statute obliging the county t^ 
pay, and when this cannot be done, sa 
action against the county must hll:'^ 
Crawford Co. V9. Barr, 92 Pa., S.=>9; 
Ginter re. York Co., 8 Pa. C. C. E., Ill- 
Fees for official services are not fixed 
by the fee bill of the officer that receive! 
them, but by that of the officer to whoa 
the process would legitimately and oatj 
urally go or be directed by the hram 
issuing it. | 

Therefore, in accordance with tbes^ 
views and in pursuance of Uie terms of thj 
case stated, being of opisioD that pUiod4 
is merely entitled to fees as a sheriff'^ 
officer, and under the sheriff's fee bill, ta 
wit, fifteen cents a service and six cents i 
mile circular, it is ordered and decreed 
that judgment be entered in favor of cb« 
defendantH and against the plaintiff for the 
sum of sixteen dollars and twenty-nme 
cents.— Pa. 0. 0. B. 



Whither a draft in the ordinary form, 
by one bank on another, is to be regarded 
as a check or as a bill of exchange, is an 
interesting question recently decided in 
the Maryland ease of Exchange Bank of 
Wheeling vs. Sutton Bank, 28 L. B. A., 
178, In which it was held that such draft 
was simply a cheek, and not a* ordtaary 
bill of exchange. The diSsrence is, rf 
course, rery material ia rtspect to thfi 
rights and Kabilitiies- growing eat 4tf the 
instrument. 
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To Take Action on the Death of 
DAVID a. ESHLEMAN, ESQ. 

David 6. Eshleman, Esq., was born near 
Sirasburg, Lancaster County, Pa., on July 
S, 1816. 

He graduated at Dickinson College, Car- 
^e, Pa., with the class of 1840. 

He studied law in the office of John R. 
Montgomery, Esq., and was admitted to 
the bar in 1842. 

He was taken sick with congestion of 
the brain and slight paralysis on Thursday 
morning, April 18th, 1895, and died at 
1 : 18 a. m., on Tuesday, April 30th, 1895, 
ftged 78 years, 9 months, and 23 days. 

He remained in active practice until his 
last illness. 



A meeting of the members of the Lan- 
caster Bar was held in the Court House 
on Thursday, May 2d, 1895, at 10 o'clock 
a. m., at which formal announcement was 
made of the death of David G. Eshleman, 
a member of this Bar. Nathaniel Ellmaker 
was made chairman and E. D. North secre- 
tary. On motion of W. U. Hensel, a com- 
mittee of five was, by resolution of the meet- 
"^g» appointed by the chair to report a 
saitable expression of the sense of those 
participating. The Committee reported the 
following minute : 

"The members of the Lancaster Bar, 
associated for many years with their late 
brother, David G. Eshleman, have heard 
with much grief the announcement of his 
death, and they desire to put on record an 
expression of their high appreciation of 
Wm as a lawyer and as a man. For fifty- 
three years he was an active, practicing 



member of this Bar, having been admitted 
contemporaneously with four of its most 
distinguished members, and having con- 
tinued in the active exercise of all his 
faculties and the discharge of all his duties 
to within a few days of his death. He 
was distinguished among all his associates 
for his learning, integrity, industry and 
courtesy. In every political position in 
which he was placed, he served the public 
with fidelity, and he was true to every 
client^s cause which he espoused. The 
high rank which he held among his fellows 
at the Bar was attested by the fact that, 
from the beginning of its organization, he 
was Vice-President of their Association. 
As Treasurer for many years of the Lan- 
caster Law Library Association, his man- 
agement of its affairs was marked by ac- 
curacy, fidelity and discriminating learning, 
and to no member more than to him does 
the Association owe its increasing prosperity 
and valuable collection of law books. As 
a practitioner, he was always faithful to the 
Court ; as a counsellor, he was honest and 
wise ; as a chancellor, he was learned and 
fair; as a preceptor, he was considerate 
and conscientious. His associates at the 
Bar found in him a courteous friend and 
chivalric adversary. They lament his 
death as that of one who did honor to the 
community in which he was bom, and re- 
flected lustre upon the profession to which 
he was devoted. They will attend his 
funeral obsequies in a body, and direct the 
Secretary of this meeting to publish a copy 
of these proceedings in the daily news- 
papers and law journals, to transmit the 
same to the family of the deceased, and to 
have them entered upon the minutes of 
the Court." 

W. U. Hensel, 
Geo. M. Kline, 
H. M. North, 
George Nauman, 
Owen P. Bricker, 

Committee. 
Attest : E. D. North, 

Secretary. 
In making the announcement, Mr. Hen- 
sel said : 

I rise to make formal announcement of 
the death of David G. Eshleman, one of 
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Ihe oldest, the most learned, and the best 
known members of the Lancaster bar. 
The main facts of his political and pro- 
fessional life have been so freshly re>told 
that I need bat to make passing reference 
to them here. The names of but three 
living, and of only one practising member, 
Btan^ higher on our roll. Born of a repre- 
sentative Lancaster county family, edu- 
cated in all the humanities, he came to the 
bar at an early age and with a good equip- 
ment. After the customs of bis day, and 
one that has, perhaps, too much fallen into 
disuse, in the early years of his practice 
he associated legislative experience with 
the professional exercise of his legal train- 
ing. He was the legal adviser of the 
commissioners of the county at the time 
they performed in such highly creditable 
manner the important duty of erecting the 
temple of justice in which we now stand, 
and on the occasion of its dedication, he 
was the fitly chosen spokesman to cele- 
brate that event. The mutations of poli- 
tics, perhaps fortunately for him, directed 
all his energies for the next forty years to 
the strict and almost exclusive practice of 
the law. In this he labored with singular 
industry and with rare devotion to his 
clients and to his profession. If he had 
one distinguishing quality before another, 
it was his industry and pertinacity. He 
abandoned no case until he had exhausted 
every resource and tried every principle 
involved in the last court of jurisdiction. 

Increasing years and the steady ad- 
vancement of younger men saw no decrease 
of his powers or of his clientage. Almost 
to the last was his eye undimmed and his 
natural strength unabated. He died, as 
the earnest and successful lawyer may well 
covet death, in the daily exercise of his 
wonted powers. 

I leave to others of longer and perhaps 
nearer acquaintance to fitly analyze his 
character and his powers as a lawyer. 
Their special qualities are indicated by the 
sobriquet by which he was popularly and 
affectionately known as "The Chancellor 
of the Bar." 

As his first and oldest living law student, 
I feel it my privilege no less than my duty 
to bear testimony to the abiding benefits 



of his preceptorship. He was learned in 
the fundamental principles of the law, and 
he directed his students to seek knowledge 
of that great branch of study in the time- 
honored store-houses of judicial wisdom 
rather than in superficialides. 

Beyond the realm of his immediate pro- 
fession, however, he was accomplished in 
the culture of the classics and a thorough 
student of English history and literatare. 
His home was the abode of refinement and 
generous hospitality, and it is no mean 
tribute to his memory to say that daring 
his long life he was one of the exemplars 
of the best social life of our good city. 
His long association with us, even at this 
late day rudely broken by his sudden 
death, recalls the memories of a period 
during which hundreds have come to and 
gone from this bar. He knew and min- 
gled with most of those whose genius and 
learning it pleases us to recall as the glory 
of our profession; but it was his special 
charm as a lawyer and a man, that even to 
the last day he lived rather in the present 
than in the past, and I know of no better 
tribute to him than to resent the current 
cant "there were giants — only — in those 
days." I have no patience with the reiter- 
ation that these are days of commercialism, 
when the profession of the law has lost its 
"dignity." I believe that the bar of Lan-* 
caster is as dignified in the discharge of its 
duty as fifty years ago when its leaders 
rode in a cavalcade to May town to try $50 
law suits ; sat all day at Strasburg arbitrat- 
ing a horse trade, or settled their clients' 
disputes with personal wager of battle at 
the "Buck" tavern. I deny with like 
emphasis that honesty and learning are 
commodities for which legal practice in our 
day and in our county "makes no de- 
mand." On the contrary 1 assert that 
never more than now was the lack of hon- 
esty and learning in a lawyer the sure bar 
to success ; and I fearlessly assert in Uie 
presence of our dead friend, that with 
learning, honesty and industry, there can 
be no failure here. I felicitate him in the 
words of Gibbon referring to Justinian: 
" Happy is he whose fortune it is to link 
his honor and interest with a perpetual 
body of men." 
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Ckarle$ /. Landis said : 

^^ I was his second student. Orer twenty 
jeara ago I entered his office, at an early 
age. But a short time previously my 
father had gone the way of all flesh. But 
he acted like a father to me, and helped 
me over the many rough places that every 
student and young lawyer must encounter 
in striving to maJke a name for himself. 
Of his career as a lawyer I will let others 
tell, but I can speak better of his little acts 
of kindness and love. He was always 
kind and courteous and always helpful. No 
member of the Bar ever came to his office 
for help in vain. I have seen him lay 
down bis book, or the work he may have 
had in hand, in order to help some lawyer 
who came for aid. For kindness or cour- 
teousness the Lancaster Bar had no better 
exemplar than he, and in his death the Bar 
lost one of its ablest members. I hope 
when our time comes, as soon it must, 
there may be those who can testify for us, 
as we do for Mr. Eshleman, that he was 
honeBt and true, faithful and just." 

John E. Snyder said: "I would feel 
negligent and undutiful had I left this oc- 
casion pass by without saying a word in 
memory of him whom we have gathered 
here to honor, and who thoroughout my 
acquaintance with him was kindness itself. 
I was the last student to come out of his 
office, and from then till now I was intimate 
with him, and can bear witness to the high 
character of his noble manhood. Two 
years I spent with him in closest compan- 
ionship and fellowship. He prepared and 
instructed me, and since then he has been 
the same kind friend. I called frequently 
upon him and sought his advice constantly. 
As a friend, as an adviser, as a generous 
opponent, he was beyond criticism. His 
earnestness, ability and thoroughness were 
known to every member of the bar, and if 
the presetit bar is to maintain the integrity 
and ability of the old bar, his example 
should be followed in honesty, industry, 
thoroughness of learning, and ability of 
application." 

Nathaniel Ellmaker said : 

** It is with deep feeling that I rise to 
speak of one with whom I have enjoyed 
an unbroken friendship of half a century. 



Three men, one Arom Manor township, one 
from Strasburg township, and one from 
Mount Joy, became students at the same 
time of that illustrious man, John R. Mont- 
gomery. These three young men all en- 
tered college after attaining manhood, and 
all became members of the State Legisla* 
ture. All lived in close friendship through 
long lives of usefulness and died in near 
succession full of years and honors. The 
last of them has now passed away. Though 
Mr. Eshleman was my senior in age, I was 
his senior at the bar, and I never knew 
the hour when I had not the highest respect 
for the man. It did not matter how much 
engaged he was, he was always ready to 
help those who sought his aid. He had 
an even temper and a balanced mind. I 
do not remember of having seen him ex- 
cited but once. He was always the same 
amiable, conscientious gentleman. He has 
gone, and all of us will bear witness to the 
truth of the tributes paid him to-day. He 
deserves all that has been saidof him, and 
I can only say to the younger members, 
there is an exemplar that you should 
follow." 

Adjourned to meet Thursday afternoon, 
May 2, at half past three o'clock, and 
attend the funeral in a body. 



gammon gUds^'^dw. 



C. p. OP LA.NCASTER COUNTY. 
In re Assigned Estate of Jesse Wetzler. 

Assignment for the benefit of creditors — 
Execution and levy before assignment 
— Status of — Sale of goods levied on 
— Part payment — Dividend of execu* 
tion creditor. 

Where an execution reaches the sheriff's 
hands and a levy is made before the day of an 
assignment for the benefit of creditors by the 
defendant, the goods so levied on are not part of 
the assigned estate, but are a satisfaction pro. 
tanto of the judgment, and the judgment 
creditor is entitled to a dividend out of the es- 
tate only on the balance of his judgment un- 
paid by the sale of said goods. 

The sheriff levied on the personal property of 
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a defendant in a judf^ment, who subsequentiy, 
before the sale, made an assignment iov the 
benefit of creditors. The judgment was as- 
signed to said assignee, who, by arrangement 
with the sheriff, sold the goods and applied the 
proceeds to a part payment of the judgment. 
On distribution of the estate, which was insuf- 
ficient to pay both this judgment and another 
entered on the same day, ffeld^ that the as- 
signee as holder of the said judgment was en- 
titled to a dividend out of the estate onlv on the 
unpaid balance and not for the whole judgment. 
Miller's Appeal, 69 Pa., 272, distinguished. 

Trust Book No. 14, page 213. 

Case stated. 

Brown ^ Heiiselj for assFgnee. 

George Nauman^ for other judgment 
creditor. 

April 18, 1895. Opinion by Bru- 

BAKER, J. 

The facts agreed upon in this case are 
briefly, as follows : William Lemmon held 
a judgment of five thousand dollars, and 
Isaac Ramsey a judgment of nine hundred 
and seventy-five dollars, against Jesse 
Wetzler, the liens of the said judgments 
being of the same date. Ramsey issued 
execution on his judgment on November 
80th, 1892, and the sheriff levied on the 

g^rsonal property of the defendant on 
ecember 1, 1892, fixing the sale to take 
place on December 8, 1892. On Decem- 
ber 6, 1892, the defendant made an assign- 
ment for the benefit of creditors. On 
December 7, 1892, Ramsey assigned his 
judgment to Groff, the assignee for the 
benefit of creditors, and immediately after 
the assignment of the judgment he (Groff) 
made an arrangement with the sheriff to 
sell the personal property levied on, and 
apply the proceeds to the payment of said 
execution. The property was sold by 
Groff in pursuance of said agreement, and 
the proceeds amounting to $284.64 paid 
to the execution creditor on account of his 
judgment. 

The assignee being the present holder 
of the Ramsey judgment, claims a dividend 
on the $975.00, the full amount of the 
judgment, and relies upon Miller's Appeal, 
35 Penn., 481 ; Patterson's Appeal, 46 
Penn., 151 ; and Bair & Shenk's Appeal, 
69 Penn., ^12. 



It was said in Miller's Appeal, supra, 
that ^* a creditor is entitled to a divideid 
under an assignment, not merely as a 
creditor, but as an equitable owner of the 
assigned estate, and the extent of his 
ownership is fixed by the amount of the 
claim when the assignment is made." It 
is, therefore, the status of the claim at the 
time of the assignment that determines the 
amoQut due on the claim. Does this doc- 
trine apply to the facts in the case ia 
hand? It will be observed that the levy 
was made on the Ramsey judgment six 
days before the date of the assignment for 
the benefit of creditors, that it was subse- 
quently followed by a sale of the property. 
Was not this, pro tanto^ a satis&otion of 
so much of the judgment as was made on 
the execution? An execution reaching 
the sheriff's hands and a levy made before 
the day of the assignment takes the goods 
away from the defendant, and they are, 
therefore, no longer a part of his estate. 
They are converted into money by the 
sheriff, under due process of law, for the 
express purpose of the payment of the 
claim. The assignment for the benefit of 
creditors, therefore, did not cover die 
chattels or goods levied upon. They were 
not a part of the contract of assignment 
It follows, therefore, that, deducting the 
amount of the proceeds of the sale of these 
goods, the indebtedness due to the execu- 
tion creditor at the time of the assignment 
was but $690.86, instead of the whole 
amount of the claim. 

The decisions allowing dividends on the 
whole amount of claims are cases in which 
collateral security was held by the creditor, 
and when the whole amount was due at the 
time of the assignment. These collaterals 
were not used towards the payment of the 
claims until after the assignment, when the 
rights of the creditors were fixed. 

We are inclined to hold, therefore, that 
the levy in this case under the Ramsey 
judgment having been made before the 
date of the assignment, followed afterwards 
by a sale of the goods levied upon, was an 
extinguishment or satisfaction pro tanto of 
a part of the judgment in question. If the 
levy had been released or abandoned by 
the execution creditor, the status of the 
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laim would have been different. This 
iew of the case, we believe, is in harmony 
rith the doctrine laid down in Miller's Ap- 
eal, supray and the line of authorities fol- 
>wing, the circumstances being different 
1 this, that the whole amount in these 
ases cited was unquestionably due at the 
ime of the assignment. 

We, therefore, direct that the fund for 
listribotion be made to the two judgment 
reditors in the proportion of $690.36 on 
he Ramsey judgment and $5,000 on the 
jemmon judgment, costs to be paid out of 
he assigoed estate. 



C. P. OP CLEARFIELD COUNTY. 

Piatt, Barber ft Oo. ts. Jolmfon ft Peterson. 

Landlord and tenant — Lea$e — Public 
policy — Sheriff *s tale. 

A clause io a lease for years proyiding tbat if 
the tenant shall make an assiipiment for the 
benefit of creditors or be sold out by the sheriff, 
the whole rent for the balance of the term shall 
beoome due and payable in advance of other 
claims, la not against public policy, and will be 
lustained m favor of the landlord on a distribu- 
tioQ of the nroceeds of a sheriff's sale of the 
property of the tenant. 

Exceptions to auditor's report. 

H. D. Hartsmck and W. C. Arnold^ 
for plaintiflF. 

W. 0. Pontz, for claimants, Seyler 
Bros. 

October 20, 1894. Gordon, P. J. 

The auditor in this case was appointed 
to make distribution of money in the hands 
of the sheriff arising from the sale of per- 
sonal property, principally store goods of 
Johnson & Peterson, by virtue of certain 
writs of fieri facias in his hands against 
them. 

The claimants of the fund were, 1, John 
A. Peterson on labor claim, which was dis- 
allowed by the auditor on account of in- 
sufficiency of notice to the sheriff. 

2. Harrisburg Boot and Shoe Co., on 
attachment, which was disallowed, because 
attachment was subsequently dissolved by 
the court. 

3. Seyler Bros., on claim of $1,937.50 
for rent alleged to be due and owing on 



the premises on which said goods were, 
under an agreement of lease with said 
Johnson & Peterson dated May 31, 1893, 
for the term of thirty-three months from 
July 1, 1898, at the sum of $2,062.50, 
payable in monthly payments of $62.50 
each, in advance. Said lease was in writ- 
ing, and, among other stipulations therein^ 
were the following, to-wit, one reading: 
" And said party of the second part further 
covenants and agrees that if they shall 
at any time during the continuance of this 
lease attempt to remove, or manifest an in- 
tention to remove, their goods and effects 
out of or off from said premises without 
having paid and satisfied the party of the 
first part in full for all rent which shall be- 
come due during the term of this lease, 
that then in such case such removal or at- 
tempt to remove shall be considered fraud- 
ulent, and the whole rent for the whole 
term of this lease shall be taken to be duo 
and payable, and the said party of the first 
part may proceed by landlord's warrant or 
other process to restrain and collect the 
whole in the same manner as if by the con- 
ditions of this lease the whole rent were 
payable in advance." And the other: "It 
IS agreed and understood that if second 
parties (J. & P.) become embarrassed, or 
make an assignment for the benefit of credi- 
tors, or are sold out by sheriff's sale, that 
then the rent for balance of term shall at 
once become due and payable, as if by the 
terms of this lease it were all payable in ad- 
vance, and shall be first paid out of proceeds 
of such assignment or sale, any law, usuage 
or custom to the contrary, notwithstand- 
ing." Under this latter clause, claim was 
made for the rent for the entire term, less 
the sum of $125 paid, leaving the balance 
$1,937.50. Of this claim the auditor al- 
lowed the sum of $250, being the rent for 
four months remaining unpaid at the time 
of the sheriff's sale, and disallowed the 
balance on the ground that the clause in 
the lease under which it was claimed was 
void, as against public policy. Sustaining 
this position, he says : ** The claim for rent 
under the clause in the contract between 
Seyler Bros, and Peterson & Johnson ia 
no^ allowed, save for the four months men- 
tioned ; the claim for the residue of rent 
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under the clause qooted is rejeoied for the 
reason that the auditor believes that so 
muoh of the contract as relates to this con- 
tention is void, as against public policy; 
that if such provision in a contract of rent- 
ing could be once maintained, it would and 
could be made the means of perpetrating 
fraud, and the recognition of such stipula- 
tions would throw the door open wide for 
the covering up of property from the reach 
of creditors. Many other reasons might 
be given why such unlimited contracts 
ought not receive recognition. We do not 
say that a reasonable provision for pro- 
tecting the landlord against loss by reason 
of his property remaining unoccupied may 
not be provided for by contract, but we do 
say that the provision in this contract is too 
sweeping in its character and ought not to 
be sustained." 

4. The other claimants were the execu- 
tion creditors, and the balance of the fund 
left after deducting costs, auditor's fee and 
the $250 aforesaid to Seyler Bros., was 
distributed to Piatt, Barber & Co. upon 
their execution, which was the first writ in 
the hands of the sheriff. Exceptions were 
filed to the auditor's report by Seyler 
Bros, because the auditor did not allow 
their rent claim for at least one year, in- 
stead of four months, which exceptions 
were overruled by the auditor. The re- 
port was confirmed nisi May 21, 1894, 
and on May 22, 1894, said exceptions were 
renewed. The only claimants now con- 
testing for the fund are Piatt, Barber & 
Co. and Seyler Bros., and the question 
raised by the exceptions involves the 
proper construction to be placed upon the 
clause quoted from the lease. We are of 
opinion that the construction placed thereon 
by the learned auditor is wrong, and that 
the exceptions should be sustained and the 
distribution account re-stated, so as to ap- 
propriate to the claim of Seyler Bros, one 
year's rent, less, however, the amount 
which the testimony shows Johnson & 
Peterson were required to pay per month 
for stable which Seyler Bros, agreed, but 
failed to furnish, to wit, the sum of $3 per 
month, or $36 for the year appropriated to. 

We arrived at the conclusion to thus 
construe this lease reluctantly, for the 



reason that it seemed to be a onesided 
contract, and a hard one for the tenants 
and their creditors, and because of the ex- 
perience and legal ability of the learned 
auditor who passed upon the question, and 
the weight to which his views are entitled. 
We have, however, given the questions in- 
volved careful consideration, and cannot 
view the case in any other light. We are 
led to this conclusion by finding the facts 
and law pertaining to the questions at is- 
sue to be as follows, viz : 

1. It is apparent from the stipulations of 
the lease that it was the intention of the 
parties that the landlord should hold the 
goods of the tenant upon the premises as 
security for the payment of rent for the 
entire term, even in advance of maturity, 
and that the landlord had no other security 
therefor. And to that end, the contract 
prohibited the removal of the goods either 
by the tenant or by his creditors through 
legal process. 

2. That while the rental was payable in 
monthly instalments in advance, the partis 
agreed, as clearly as the English language 
enabled them to do, that if any effort was 
made, or intention manifested, regardless 
of its purpose, to remove the goods from 
the demised premises, or if the ability of 
the tenant to pay the rent should become 
impaired by reason of financial embarrass- 
ment, assignment or sheriff's sale, the rent 
for the entire term should become due and 
payable at once, and that it should be first 
paid out of the proceeds of any assignment 
or sale of the goods of the tenant, with the 
same effect as if the lease had expressly 
provided it should be payable in advance. 
And there is no evidence in the cause in- 
dicating that any fraud was resorted to, or 
intended by the parties, in the making of 
this lease. 

3. When persons enter into a contract 
with stipulations providing for the regula- 
tion and conduct of certain business be- 
tween them, such contract becomes the law 
between them, and when not tainted with 
fraud, or void as against public policy, or 
in conflict with the laws of the land, it will 
be legal and binding upon all persons. 

4. The provisions of the lease in ques 
tion are not against public policy or con- 
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trary to law. What prinoiples of law are 
^ontraveDed by it ? How does it furnish 
the means of perpetrating fraud, or throw 
open the door for covering up of- 
property? These allegations could as 
well be made of a lease which pro- 
vided expressly that the rent for the 
entire term should be payable in advance. 
Contracting parties can as legally provide 
that rent shall be payable in advance upon 
the happening of a certain contingency 
hazarding its collection, as to provide at 
the outset and absolutely that it shall be 
payable in advance. It is no more against 
public policy to allow a preference to a 
landlord on distribution, under the Act of 
Assembly, for one year's rent thus becom- 
iog due in advance, than it would be if ex- 
pressly made payable in advance, or was 
past due. 

The creditor may be in ignorance as to 
the status of the tenant in the matter of 
payment of rent, no matter whether already 
doe or possible thus to become due, and 
can as well inform himself in the one case 
as in the other, and may not be able to do 
so in either. It is undoubtedly true that 
surprises and hardships often result from 
such stipulations in leases where credit is 
extended in ignorance of them, but it does 
not follow that they are on that account 
illegal and void. Such misfortunes result 
rather from the failure of the creditor to 
inform himself as to the facts in order to 
judge of the tenant's financial responsibil- 
ity. A merchant in selling goods to a 
tenant is presumed to know the law, and 
that it gives a preference against execu- 
tions to the landlord for one year's rent 
due and owing, and prudence would seem 
to dictate that he should inquire as to the 
facts before parting with his property. If 
he sought information of the landlord he 
would have the right to rely upon it, and 
if the landlord should mislead him he 
would be estopped from takifig advantage 
of it, and if he would refuse to give him 
the desired information he could protect 
himself by withholding the credit. 

6. The evidence shows th^ the rent for 
the entire term became due and payable 
aceording to both clauses of the lease 
quoted. Under one, because the tenant 



became financially embarrassed, and under 
the other, through their acts of becoming 
embarrassed and confessing judgment to 
creditors on which the sheriff's sale was 
made, they intended that the goods should 
be removed from the demised premises, 
and they were so removed after the sale, 
and thereby all means of the landlord to 
collect his rent taken away. The very 
contingencies which the two clauses of the 
lease provided should cause the rent for 
the entire term to become due, happened. 

6. As sustaining our conclusions, we cite 
the following authorities, viz. : The Act of 
June 10, 1836, § 88, under which the 
ciaim for rent is nuide, provides, "That 
goods and chattels being in or upon any 
messuages, lands or tenements which are 
or shall be demised for life or years, or 
otherwise, taken by virtue of an execution, 
and liable to the distress of the landlord, 
shall be liable to the payment of any sums 
of money due for rent at the time of taking 
such goods in execution ; provided, that 
such rent shall not exceed one year's rent." 

"A landlord is entitied to claim rent 
payable in advance out of the proceeds of 
a sheriff's sale of the tenant's goods upon 
the demised premises:" Collins's Ap., 85 
Pa., 83 ; Beyer vs. Fenstermacher, 2 
Wharton, 95 ; Purdy's Ap., 23 Pa., 97. 

The landlord is not confined in his claim 
for rent to the current year, so that no 
more than one year's rent be received; and 
the criterion is not so much that the rent 
is due and the goods liable to distress, but 
that they are liable for the payment of the 
rent: Wickey vs. Eyster, 58 Pa., 501; 
Ege V8. Ege, 5 Watts, 140; Richie vs. 
McCauley, 4 Pa., 471 ; Weltner's Ap., 63 
Pa., 802. 

In the case of Goodwin vs. Sharkey, 80 
Pa., 149, the clause in the lease was almost 
a literal duplicate or copy of the first clause 
quoted of the lease in this case. The 
Supreme Court by a per curiam^ opin- 
ion say : " Upon the plaintiff's own evi- 
dence on the trial in the court below, the 
defendants had a right to distrain. The 
whole rent for the term might have been 
made payable in advance, and there exists 
no reason why it might not be made pay- 
able at any time during the running of the 
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lease, upon the happening of any con- 
tingency. The right of dbtress would im- 
mediately arise. By the terms of the 
lease the whole rent became due whenever 
the lessee should attempt to remove, or 
manifest an intention to remove, his goods 
and effects out of or off from the demised 
premises without having paid and satisfied 
the lessors in full for all rent which should 
become payable during the term. There 
is nothing here requiring the intention or 
attempt to be fraudulent." 

Therefore, now October 20, 1894, in 
accordance with these views, the exceptions 
to the auditor's report are sust^ned, and 
the distribution account therein re-stated as 
follows, viz. : 

Balance of foad for distribution to 
creditors 9850.74 

Distributed, To Seyler & Bros., 
one year's claim for rent . . $7S0.00 

Less tenant's claim account 
stable H6.00 



♦714.00 
To Piatt, Barber & Co., on 
Judgment 57, Dec. 7, 1898 . $186.74 



$850.74 



X^8^^ f^isceUung. 



Bailroad-Oarrier-LiabiUty. 

The Supreme court of Ohio held, in the 
recent ease of Railroad Company vs. Hatch, 
reported in the Chicago Legal News^ that 
in the absence of both contract and statute 
to the contrary, the liability of a railroad 
company as a common carrier continues 
until notice to the consignee of the arrival 
of his goods, and a reasonable time during 
business hours after receipt of notice to 
inspect and remove them, unless he is un- 
known, absent or cannot be found, in 
which cases the goods may be stored. The 
Court said: "The custom of sending 
notice to the consignee sprung out of the 
necessity of business, and is for the benefit 
and convenience of both parties. The 
railroads established this custom, the pub- 
lic acquiesced therein, and the law adapts 
itself thereto. As, therefore, the present 
course of business is to give notice to the 
consignee of the arrival of his goods, it 



follows as a necessary sequence that the 
carrier must hold and care for the goods 
until the consignee has reasonable time 
after notice to inspect and remove them. 
... In this case the notice was received 
at 6 o'clock in the evening, after the close 
of business hours, and the goods were con- 
sumed by fire at about 2 o'clock the same 
night. It is therefore clear that the liability 
of the railroad company as carrier had not 
ended when the goods were burned.— 
Bradstreet^ s. 



Railroad Acddent— Negliffenee. 

The Supreme Court of Indiana held, in the 
recent case of Abbott, Administrator, vi. 
Lake Erie & Western Railway Company, 
that where a car inspector is engaged in 
adjusting a coupler while a co-emplojee 
holds a torch, and the latter fails to warn 
the inspector in time to escape being 
crushed, the negligence, if any, of die co- 
employee cannot be attributed to the in- 
jured party ; that a railway company can- 
not escape liability for wrong-doing by 
charging negligence against a co-employee 
of another road ; that an employee at work 
under a car marked with signal lights has 
a right to rely on the usage which makes 
such a signal a warning to refrain from 
running any car against it ; that where the 
evidence shows that neither the injured 
employee nor his co-employee were negli- 
gent, an instruction that if the helper was 
negligent no recovery could be had was in- 
applicable and properly refused ; and that 
evidence that a switching crew, familiar 
with the rules, signals and markers, backed 
a car against another without signal or 
permission with sufiicient force to lock the 
automatic couplers, cannot be justified by 
custom, for the reason that such evidence 
indicates gross carelessness.— -Bradstreet'i. 



The right to levy on crops as personal 
property is upheld in Policy vs. Johnson 
(Kan.), 23 L. R. A., 268, where the 
crops were annuals and the product of in- 
dustry. A note to the case reviews the 
large number of decisions as to levy on 
crops as personal property. 
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C. p. OF LA.NCA8TER COUNTY. 

Jacob Swade, Execntor of Bebecca Hemlingy 
▼8. BesJ. F. Oarman and P. 0. Q^ih. 

Evidence — Exclunon of one party where 
. other party dead — Judgment bond — 
Death of plaintiff — Rule to open judg- 
ment. 

The rule that one party to a contract being 
dead the other cannot testify, prevent-s the de- 
fendants in a judgment bond from testifying, 
the plaintiff being dead, although the entire 
transaction was conducted, not by the plaintiff 
herself, but by her agent, a third party still 
living. 

A and B signed a Judgment bond to C, 
who was represented in the transaction by her 
agent, D ; A became insolvent and C died, and 
subsequently the Court opened the judgment to 
let B into a defense, the issue being framed as 
D, executor of C, against A and B. On the 
trial B offered to prove that he never received 
any benefit from said bond, and only signed it 
to oblige A, on the condition that D would 
promptly enter it up, which D promised, but 
neglected to do until after A became insolvent, 
and B was therefore called on to pay the bond, 
and that the entire transaction was conducted 
by D, and C could not have testified to anything 
concerning it had she been alive. 

Hddf that A and B were incompetent to tes- 
tify to anything in the case. 

January Term, 1890. No. 1568. 

Rule to strike off judgment. 

Execution was issued by Jacob Swade, 
executor of Rebecca Hemling, deceased, on 
a judgment given by 'Benj. F. Garman and 
P. C. Geib to said decedent. 

On petition of Geib the Court granted a 
stay of execution, and opened the judgment 
so far as it related to Geib. On the trial 
of the issue granted the defense offered to 
prove by Garman and Geib the follo^ring 
facts: 

" That in the autumn of 1886 he (Gar- 
man) desired to make a loan of $600, and 
being informed that Jacob Swade had, as 
agent for Rebecca Hemling, that amount 



of money to invest, he called upon Swade 
to make applicati(>n for the same ; that 
Swade told him that he might have the 
money if he would give bail for it, saying 
that if it were his own money he would 
not ask for bail, but this is trust money, 
and therefore he must have bail ; that he 
suggested to witness that if he got P. G. 
Geib as bail he might have the money; 
that witness asked Geib to go on his judg- 
ment bond as bail, and Geib consented to 
do so if Swade would promise to enter the 
judgment bond in the Prothonotary's office 
immediately ; that witness afterwards in- 
formed Swade that Geib would sign his 
judgment bond as surety if he, Swade, 
would promise to enter it up immediately, 
and Swade then said that if Geib would 
sign the bond as surety he would enter it 
in the oflBce immediately ; that witness 
informed Geib of Swade's agreement to 
enter up the bond immediately if he, Geib, 
would sign it as surety ; that the parties 
met at the office of a scrivener on the first 
day of April, 1886, to execute the bond 
which is the subject of this suit, and that 
then and there Swade promised Geib -that 
if he signed the bond as surety for witness 
he would enter it in the Prothonotary's 
office immediately, and in consideration of 
that promise Geib signed the bond ; that 
within a short time after the execution and 
delivery of the bond Swade collected from 
Garman, the principal in the bond, the sum 
of $1.25 for the costs of entering the bond ; 
that Benjamin Garman paid three years* 
interest on the bond, and made a deed of 
assignment for the benefit of his creditors 
on the Slst day of March, 1890, and after 
that, on the 5th day of April, 1890, Swade 
entered his bond in the Prothonotary's 
office ; that the real estate of Benjamin 
Garman was sold by the assignee for the 
sum of $705 ; that the dividend received 
by Swade on the judgment entered on this 
bond was only $286.06; that Rebecca 
Hemling was not present at any of the 
negotiations in relation to this loan, nor at 
the time when the bond was executed and 
the arrangements relating thereto were 
made, and she knew nothing about them ; 
she lived until after the settlement of the 
assigned estate, and no execution was 
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issued on this judgment till after her 
death." 

The plaintiff objected'on the ground that 
Rebecca Hemling was dead. 

The Court sustained the objection and 
disallowed the evidence, and there being 
no further evidence offered by the defense, 
directed a verdict for the plaintiff. 

The defendant then obtained the above 
rule. 

2>. O. Eshleman and O. Ross EshU- 
many for rule. 

Rebecca Hemling was not an actual party 
to these transactions, which were conducted 
entirely by Swade, as her agent, and she 
could testify to nothing, if living. 

Such being the case, there is no reason 
for the application here of the rule exclud- 
ing the defendants' evidence, and the rule, 
therefore, does not apply. 

Brown ^ Hensel^ contra. 

The rule is clear that the plaintiff being 
dead, the defendants cannot testify to what 
occurred in her lifetime. 

April 13, 1895. Opinion by Brubakkr, 
J. 

In reviewing the offer in writing made 
in this case by the defendants' counsel, we 
are satisfied that the witness called for the 
defendants was clearly incompetent to tes- 
tify. We therefore refuse to grant a new 
trial in this case. 

Rule discharged by the Court. 



0. P. OF LANCASTER COUNTY. 
In re Assigned Estate of Henry Kegerreis. 

Assignment for benefit of creditors — 
Sale of assigned property — Proceed- 
ings to gain possession of property 
bought — Property sold without order 
of court — Jurisdiction of court to de- 
cree possession — Legal title — Right to 
possession — Act qf February 17^ 1876 ^ 

P. i., Ul. 

Section 8 of the Act of February 17, 1876, to 
enable a parcbaser of real estate from an as- 
signee for the benefit; of creditors to gain pos- 
session of the same, applies not to judicial sales 
only, but also to sales by authority of the deed 
of assignment. 



In proceedings under the Act of 1876 for pos- 
sessiou of real estate bought from an assignee, 
the Court cannot pass upon the question of the 
legal title of the assignor, but can only examioe 
into the regularity of the sale and the mere 
right to possession of the purchaser. 

The assignor and his ^ife remained in posses- 
sion after the sale of his real estate by his as- 
signee, claiming that the property belonged to 
the wife by a resulting trust, and that the Court 
had no jurisdiction to decree possession under 
the Act of 1876, as the sale was not a judicial 
one. 

Held^ that the Court had jurisdiction and 
would decree possession, the proceedings of sale 
being regular and the evidence produced against 
the husband^s title being insufficient even if the 
Court could go into the merits. 

Trust Book, No. 15, p. 186. 

Rule on assignor to surrender possession 
of real estate to purchaser. 

Brown ^ Hensel and Adam J, Eberlj/y 
for rule. 

William R. Wilsony contra. 

The real estate was sold at public sale 
without an order of Court. 

May 4, 1895. Opinion by Brubaker, J. 

This proceeding was instituted by Cyras 
K. Lutz under the Act of the 17th of Feb* 
ruary, 1876 (Purdon's Digest, 141, PI. 
11), on his petition to Court to compel 
Henry Kegerreis to surrender to him, the 
petitioner, five several tracts of real estate 
purchased by him from the assignees of the 
said Kegerreis under a deed of assignment 
for the benefit of creditors. The real es- 
tate was not sold under this Act of Assem- 
bly. The answer of the respondent, which 
is joined in by his wife, denies the juris- 
diction of the Court in the premises, and 
further claims that the ownership of the 
real estate in question was in the wife by 
asserting a resulting trust in her. 

Section 3, of the Act of February 17th, 
1876, reads as follows : 

" Whenever any such assignee shall 
make sale, either public or private, of any 
real estate assigned under the deed of as- 
signment, and the assignor, or any person, 
should refuse to surrender possession of 
the real estate so sold to the purchaser 
at said sale, it shall thereupon be lawful 
for said purchaser, after having fully com- 
plied with the terms of said sale, to file a 
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petition in the Court of Common Pleas of 
the proper county setting forth the facts, 
and the said Court shall thereupon direct 
notice of the filing of such petition to be 
served upon the person in possession, and 
requiring him or her to show cause, within 
ten days from the time of service of such 
notice, why possession should not be sur- 
rendered to such purchaser; the Court 
shall, upon the filing of such petition and 
answer, or if no answer be filed, then 
upon the expir|ttion of the ten days afore- 
said, hear and determine whether or not 
the purchaser is entitled to possession, and 
if so, make an order directing the sheriff 
to deliver to said purchaser possession of 
the premises." 

The learned counsel for the respondent 
<;ontends that this section applies only to 
judicial sales, and therefore the Court has 
no jurisdiction in this case, the sale having 
been made by the assignees by virtue of 
the authority given to them in the deed. 

After a careful reading of the wording 
of the Act, we feel free to say that we are 
unable to see the force of this position. It 
is true that Section 1 of the Act refers 
only to judicial sales, but the section only 
authorizes and empowers public sales of 
real estate assigned under deed of assign- 
ment, in order to divest the real estate of 
the liens upon it. The main object of the 
Act, it will be noticed, was to enable as- 
signees to make advantageous sales of real 
estate, so as to give titles discharged of 
all liens, except first mortgages, ground 
rents and purchase money due the Com- 
monwealth. 

It was not until the passage of the Act 
of the 24th of May, 1893 (P. L., 128; 
Pur. Dig., 141), that the Court was em- 
powered to decree and approve a private 
sale, or confirm a private sale returned 
under an order for a public sale with the 
same force and effect as a public sale under 
the Act of 1876 — that is, in discharge 
of liens. 

It is, therefore, evident to us that Sec- 
tion 3 of the Act of 1876 was intended by 
Uie Legislature to apply to sales made by 
assignees generally, and not to judicial 
sales alone. This, in our opinion, is there- 
fore the proper interpretation to give it, 



and we shall so hold in the case before us. 

We are not so clear, however, as to our 
duty in the premises on the merits of this 
case; that is, whether the Act contem- 
plates that the Court should go into a full 
trial on the question of title, such as has 
been raised in this case. We have taken 
the precaution to receive the testimony in 
this case with a view of reserving the ques- 
tion. The Act directs the Court simply to 
hear and determine whether or not the 
purchaser is entitled to possession, and if 
so, to make an order directing the sheriff 
to deliver to such purchaser possession of 
the premises. We can hardly believe the 
Legislature intended by this wording of the 
Act to authorize the Court to pass upon 
the question of the legality of titles to land 
in so summary a way. It seems to us that 
the proper construction would be to author- 
ize the Court to go no farther than into an 
examination into the regularity of the sale 
and the proceedings under it by the 
assignee. 

If this be the proper interpretation — and 
we are so inclined to construe it — then the 
matter before us is of easy solution. The 
deed of assignment conveys the real estate 
of the assignor in general terms, without 
description or reference to any particular 
part. The assignor was in possession of 
the land at the time of the assignment, and 
all the title papers or conveyances of the 
real estate in question were held in the 
name of the assignor. The sales were 
made by the assignee on the faith of these 
written titles. The purchaser has com- 
plied with the terms of the sale, assumes 
the legality of the title and asks for the 
possession of the land. The regularity of 
these sales not being questioned, we are of 
the opinion that the purchaser is entitled 
to the right of possession. 

Even on the merits of the case, the wife's 
claim of title is an exceedingly doubtful 
one. The testimony adduced on the part 
of the wife of the respondent is, in our 
opinion, insufficient to sustain a decree in 
favor of the trust against the clear title of 
the husband. As an illustration of the 
weakness of her claim, it has been shown 
that purpart number one, the most valuable 
of the several tracts of land in dispute, was 
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devised in 1886 to the assignor by his 
mother, subject to a payment to the estate 
of $1,825, including a certain dower inter- 
est charged on the premises. 

Under such a statement of facts there 
can be no possible dispute as to the title 
being in the assignor. The weight of the 
evidence in favor of the title of the 
assignor is so convincing, that we should 
not hesitate in granting the prayer of the 
petition. 

Let the decree be so entered. 

Rule absolute. 



C. P. OF NORTHAMPTON CO. 

South Bethlehem vs. Backett. Oarhart k Oo. 

Boroughs — Licen se fees — Non- residen t s 
— Constitutional Law — Acts May 4> 
1889, P. i., 86; May 10, 189S, P. 
L.y S5. 

(1) The Act of Assembly, May 4, 1889, P. 
L., 86, as amended by the Act of May 10, 1898, 
P. L., 85, authorizing cities, boroughs and 
townships to impose a license fee upon all per- 
sons desirous of engaging in a ti*ansient retail 
business, but excepts those who are *' engaged 
in a permanent business*' therein, does not al- 
low a tax to be imposed upon non-residents 
having their permanent business place out of the 
state, but employing an agent to do a transient 
business in the state. It is a tax upon inter- 
state commerce. 

(2) An ordinance, following the language of 
said act, is not a police regulation, but a trade 
restriction, since it exempts from its operation 
a certain class within each municipality. 

(8) That pai-t of the above recited act which 
provides for a penalty upon refusing to pay the 
license tax, is in violation of the Constitution ; 
it punishes by a fine '*of not U%% than one hun- 
dred dollars," but leaves the maximum to the 
arbitrary discretion of the magistrate. Defining 
ofienses and fixing limitations of punishment is 
legislative power, and cannot be delegated; im- 
posing sentences or directing judgments within 
these limitations is judicial power.' 

Case stated. 

The following case was stated : 
The plaintiff is a municipal corporation, 
being a borough incorporated under the 
General Borough Laws of Pennsylvania. 
Defendant is a firm or partnership located 
in the state, county and city of New York, 
engaged in the business of clothiers and 
furnishers, selling clothing, hats, shoes, 



etc., at wholesale and retail. They are 
the manufacturers of part of the goods. 

On November 21, 1894, an ordinance of 
said borough went into effect, prohibiting 
any person, not engaged in permanent 
business in said borough, beginning & 
transient retail business in said borough, 
without first obtaining a license for the 
same ; upon failure so to do, such person 
to be subject to a fine, all of which more 
fully appears in said ordinance hereunto 
attached, and is made part hereof. (See 
opinion of court.) 

On March 16, 1895, the defendants, by 
George D. Mayne, their agent, violated 
Section 2 of said ordinance by renting a 
room at the Hotel Wyandotte in said bor- 
ough and beginning a transient retail busi- 
ness therein for the sale of their goods 
without first procuring a license for the 
same from the burgess, as provided by said 
ordinance. 

If defendants or their agent, George D. 
Mayne, are subject to the said ordinance, 
then judgment to be entered for the plain- 
tiff for the amount as provided in said or- 
dinance for its violation ; otherwise judg- 
ment for defendant. 

(7. Davis Brodhead, for plaintiff. 

W, E, Bostevy for defendant. 

April 1, 1895. Opinion by Scott, J. 

The case stated submits to the court a 
finding of the fact, that defendants are 
dealers in merchandise in the city of New 
York; that they are manufacturers of a 
portion of the goods used in their trade y 
that by their agent they began a transient 
retail business in the present month at Uie 
borough of South Bethlehem, this county, 
without paying for or receiving a license 
from the municipal authorities. That pre- 
vious thereto, viz., on Nov. 19th, 1894^ 
the burgess and councils of said borough, 
regularly enacted the following in part re- 
cited ordinance : 

" Section 2. That hereafter every per- 
son, whether principal or agent, not en- 
gaged in permanent business in said bor- 
ough, but entering into, beginning, or de- 
siring to begin a transient retail business 
in said borough, for the sale of any goods, 
wares or merchandise whatsoever by auc- 
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tioD or otherwise, whether the same shall 
be represented or held forth to be bank- 
rupt, assignees, or about to quit business, 
or of goods damaged by fire, water, or 
otherwise, or by any attractive or conspic- 
uous advertisement whatsoever, shall take 
oat a license for the same from the burgess 
of said borough. That the amount of such 
license shall be $50 for one month ; that 
no license shall be granted for less than 
ODe month, and the same shall be payable 
in advance, and. shall be renewed ^monthly 
during the continuance of said sales; and 
upon failure of such person or persons so 
to secure a license, he or they shall be 
fined in a sum of not less than one hundred 
($100) dollars for the use of the borough, 
and shall be collected as all other fines are 
by laiy collectible.'* 

If defendants are subject to the opera- 
tion of said ordinance, judgment to be en- 
tered for plaintiff for the sum provided 
therein for its violation ; otherwise for the 
defendant. 

The ordinance was passed in pursuance 
of the supposed authority conferred by the 
Act of Assembly, May 4, 1889, P. L., 86; 
and this section of the ordinance substan- 
tially recites the first section of the statute. 

The amount of the license fee provided 
for in the act is "not less than twenty -five 
dollars, nor to exceed the sum of one hun- 
dred dollars per month." Upon failure to 
procure a license for the purposes therein 
named, the person or persons offending 
shall be ** fined in a sum not less than one 
hundred dollars." 

This act was subsequently amended, 
May 10, 1893, P. L., 35, providing for a 
maximum license fee of one thousand dol- 
lars per month, but retaining the other con- 
ditions. 

An examination of these statutes, and 
the section of the ordinance founded 
thereon, discloses the singular fact con- 
nected with the legislation, that while there 
is a maximum and minimum license fee pro- 
vided for, there is no limit whatever to the 
amount of the penalty that may be imposed 
for violation, except offenders may not be 
fined in a sum " less than one hundred 
dollars." While the license may not ex- 
ceed one thousand dollars a month, the 



penalty for transgressing, to be imposed 
by the ordinary magistrates of the minor 
municipalities, may be so large as to be 
actual confiscation of all possessions. If a. 
fine of one hundred dollars may be im- 
posed, so may one of a hundred thousand. 

Courts may declare ordinances and by- 
laws void, because they are unreasonable 
and oppressive: Hibernia Fire Engine Co.. 
V8. Com'th, 93 Pa., 264 ; Trickett's Bor- 
ough Law, Sec. 101 ; Dillon's Mun. Corp. 
(4th ed.), Sec. 321 ; but cannot apply the 
same rule to statutory enactmentSf; the lat- 
ter must offend against the co)[}ftitution^ 
otherwise the evil is remitted to the legis- 
lature. 

But such legislation offends against the 
Bill of Rights. It deprives a man of his* 
property arbitrarily, not by the judgment 
of his peers or the law of the land. As 
the penalty imposed is for the use of the 
borough, the statute can be used to trans- 
fer all the property of the defendants to- 
the municipality. Such proceeding is in 
plain violation of the constitution of the 
state : Phila. vs. Scott, 81 Pa., 80 ; Craig 
vs. Kline, 65 Pa., 413; Norman vs. Heist^ 
5 W. & S., 173 ; Ervine's Appeal, 16 Pa.,. 
263. 

It is not alone sufficient to bring a mat- 
ter within the limitation that the offending^ 
party be heard upon the complaint against 
him, if his judge may confiscate his prop- 
erty to his own use under pain of imprison* 
ment. It is against common inalienable 
right. 

Article 1, Sec. 1 of the Constitution,, 
proclaims that '< All men have certain in- 
herent and indefeasible rights, among 
which are those of acquiring, possessing,, 
and protecting property and reputation." 

Sec. 8. "The people shall be secure ia 
their persons, houses, papers and posses- 
sions from unreasonable searches and seiz- 
ures.^^ 

Sec. 9. " Nor can he be deprived of his 
life, liberty or property, unless by the 
judgment of his peers or the law of the 
land." 

Sec. 13. " Excessive bail shall not be 
required, nor excessive fines imposed^ nor 
cruel punishment inflicted." 

There is scarcely one of these provisions 
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that is not violated. The legislature can 
confer no such authority. 

'* The ' law of the land ' means by due 
process of law. It does not mean merely 
an act of the legislature, for that would 
abrogate all restriction on legislative power. 
The design of the convention, says Gibson, 
0. J., was to exclude arbitrary power from 
«very branch of the government, and there 
would be no exclusion of it if such re- 
scripts or decrees were allowed to take 
effect in the form of a statute." Craig vi». 
Kline, 65 Pa., 413. 

Moreover the designation of offenses 
and the limitation of punishment or penal- 
ties is the exercise of legislative power; 
passing sentence or judgment within that 
limitation is a judicial prerogative ; neither 
authority can delegate its oflSce to the 
other nor divest itself of its constitutional 
function : West Phila. Case, 5 W. & S., 
283; De Chastelleux vs. Fairchild, 15 
Pa., 20. The legislative omission to pre- 
scribe a limitation of the penalty for trans- 
gression of its law makes it void. *' The 
true distinction is between the delegation 
of power to make the law which involves a 
•discretion as to what the law shall be^ and 
conferring an authority or discretion as to 
its execution, to be exercised under and in 
pursuance of the law. The first cannot be 
■done ; to the latter no valid objection can 
be made:" Sutherland on Statutory Con., 
pp. 70-71. 

The defendants, as citizens of the state 
of New York, are entitled to all the privi- 
leges and immunities from unconstitutional 
legislation, as citizens of our own State, 
under the Federal Constitution, Art. IV, 
Sec. 2; Art. XIV, Sec. 1. 

A statute, or ordinance, may be held 
void in part, and the remaining parts pre- 
vail, provided the unconstitutional portion 
of the law, or the oppressive clause of the 
ordinance, is not so inseparable from the 
whole provisions as to destroy its life when 
stricken out : Rothermel vs. Meyerle, 136 
Pa., 250; Packet Co. vs. Keokuk, 95 U. 
S., 80. 

It is said that a law consists of four 
parts, viz.: (1) declaratory; (2) directory; 
{3) remedial ; (4) " to which may be 
^ded a fourth, usually termed the sanc- 



tion or vindicatory branch of the law; 
whereby it is signified what evil or penalty 
shall be incurred by such as commit anj 
public wrongs and transgress or neglect 
their duty:" Blackstone, Vol. I., *p. 54. 
It is this last division of the amended Act 
of 1893 which is void. 

But this statute may stand with what- 
ever rights or benefits are otherwise con- 
ferred. The plaintiff corporation, by an 
ordinance, such as it has adopted, may re- 
quire the payment of a license fee, if not 
restrained by any other rule of law, bat it 
cannot enforce its payment by imposing a 
penalty of imprisonment for default therein. 
This may and probably will result in a 
practical nullification of its provisions by 
reason of inability to consummate its pur- 
poses, unless the usual processes of the law 
are sufficient to collect, but it does not be- 
come thereby unconstitutional. 

As the case stated submits to us whether 
there can be judgment for the penalty^ and 
not for the amount of the license fee, the 
plaintiff cannot have judgment. 

It is conceded that the authority to im- 
pose such a fee, if it exists at all, is under 
this amended Act of 1893. It is not con- 
tained in the General Borough Law of 
1851, and its other supplements: Millers- 
town vs. Bell et al.y 123 Pa., 151. If it 
were, the ordinance in question might be 
supperted, because the fifth section limits 
the fine to a maximum of two hundred dol- 
lars for " violating any of the provisions 
of this ordinance." But in the absence of 
any constitutional legislative authority to 
the plaintiff to impose any penalty, tLere 
can be no forfeiture decreed under Section 
2. i:5ections 1 and 3 of this ordinance are 
not drawn in question. 

Is the ordinance valid so far as it im- 
poses a license fee upon the business of 
defendants in another state ? The part of 
the statute which is upheld authorizes and 
requires a payment from " every person, 
whether principal or agent, not engaged 
in a permanent business in any city^ 
borough or township of this common' 
wealthy^ before beginning a " transient re- 
tail business." It will be seen that this, 
while it includes peddlers, is much more 
comprehensive. Peddling, as regulated in 
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the statutes and ordinances of the state for 
a century, has become a well defined sub- 
ject, and is proper for municipal control, 
under the police power: Sayre Borough 
vs. Phillips, 148 Pa., 482. 

Any prohibition or indulgence which in- 
cludes all persons within its operating 
favor or restriction is a lawful exercise of 
police power, provided the subject matter 
of legislation is proper for police control ; 
but the section of this ordinance now in 
dispute exempts all who are engaged in a 
permanent business in the borough. It 
requires a license fee from all citizens of 
the state or elsewhere, who may not be en- 
gaged in 2k permanent business in the bor- 
ough, and this would include also perma- 
nent rendents of the borough, who are not 
actually engaged in business, but wish to 
conduct one transiently. 

Of a similar law it was said, " but at the 
end of the prohibiting section of the ordi- 
nance a proviso may be found which ex- 
empts all residents of the borough of Sayre 
from its operation. . . . The proviso con- 
verts the police regulation into a 'trade 
regulation. If the borough authorities 
may lawfully regulate the business of 
peddling for the benefit of residents, we 
see no reason why they may not lay their 
hands in like manner on every department 
of trade and of professional labor, and pro- 
tect the village lawyer and doctor as well 
as the village grocer and peddler:'' Sayre 
Borough VB. Phillips, 148 Pa., supra, p. 
489. 

A police regulation must be directed 
against the business to be restricted, not 
against the persons engaged in it ; other- 
wise it is competition that is prohibited or 
restrained, and not the objectionable trade. 
Such restrictions are void as against public 
policy : Shamokin Borough vs. Flannigan, 
156 Pa., 43. 

It is true that in the present case the 
ordinance was adopted in pursuance of di- 
rect and express authority conferred upon 
the municipality by statute. The at- 
tempted exercise of police power, other- 
wise invalid, may be lawful, however un- 
just, when, within certain limitations, it may 
be directed by statute ; an appeal from its 
injustice must be taken to the legislature. 



But this contention presents a different 
question. It is under the " Commerce " 
clause of the federal constitution. The de- 
fendants are citizens of New York. 

The police power of a state is largely 
exempt from the operation of the provision 
that congress alone has power to regulate 
commerce between the several states: 
Bobbins vs, Shelby Co. Taxing District, 
120 U. S., 489; Barbier vs. Connolly, 113 
U. S., 31. But even this has its limita- 
tions. " The police power of a state can- 
not obstruct foreign commerce or inter- 
state commerce beyond the necessity for 
its exercise, and under color of it, objects 
not within its scope cannot be secured at 
the expense of the protection afforded by 
the federal constitution:" Railroad Co. vs. 
Husen, 96 U. S., 473-4. 

If this legislation was a regulation of 
peddling simply, or a provision for the pro- 
tection of the health from the importation 
of diseased products or other injurious ar- 
ticles or dangerous explosives, articles of 
merchandise tending to corrupt public 
morals, and kindred subjects of sale, how- 
ever much the restriction might affiect inter- 
state traffic, it would be a proper exercise 
of power: Robbins vs. Shelby Co., etc., 
supra, 120 U. S., 493 ; Leisy vs. Hardin, 
135 U. S., 108 ; Crutcher vs. Kentucky, 
141 U.S., 61. 

It seems that this ordinance, operating 
as a trade restriction, would be void even 
in respect to our own citizens,' but being 
an interference with inter-state commerce 
so far as it concerns these defendants, its 
provisions cannot be enforced: Ward vs. 
Maryland, 79 U. S., 418; Asher t;«. Texas, 
128 U. S., 129; Welton vs. Missouri, 91 
U. S., 275 ; Groh v(f. Com'th, 6 C. C, 
130. 

These cases also sustain the proposition 
that a license fee imposed upon the person, 
being an agent of a business firm in an- 
other state engaged in inter-state com- 
merce, is void; the products disposed of 
are not required to be of their own manu- 
facture. This is not a tax upon property 
which has its situs in the state : Pullman 
Car Co., vs. Penna., 141 U. S., 18, but it 
is a tax upon the business itself, conducted 
in New York. 
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" We fail to see how a state can tax a 
business occupation when it cannot tax the 
business itself. Of course the exaction of 
a license tax as a condition of doing any 
particular business is a tax on the occupa 
tion ; and a tax on the occupation of doing 
a business is surely a tax on the business:'' 
Justice Bradley, Dcloup vs. Port of Mo 
bile, 127 U. S., 645. 

In Titusvillo vs. Brennan,143 Pa., 642 
the validity of an ordinance requiring pay 
ment of a license fee from all persons 
soliciting orders, was sustained upou the 
ground that it was equal and uniform in its 
operation, and by its terms without dis- 
crimination. But the defendant being an 
agent for a business house in Chicago, suc- 
cessfully appealed to the supreme court of 
the United States, and the judgment was 
reversed because the subject matter of the 
regulating ordinance was not within the 
limitations of the police power, and it was 
a tax upon inter-state commerce : Brennan 
vs. Titusville, 163 U. S., 289. 

The judge who wrote the recent opinion 
of the supreme court in Com. vs. Harmel, 
166 Pa., 89, accepts the conclusion and 
authority of this case by which the court 
for which he spoke was reversed, and bases 
this later decision upon the undoubted fact 
that regulations for ^'hawking and ped- 
dling " are within the proper exercise of 
that police power which is exempt from 
federal control, just as are those agencies 
which are hurtful to public comfort or 
health, notwithstanding they are articles 
of commerce between the states. 

The present ordinance has added to it 
the disqualifying burden, that it discrimi- 
nates between citizens of this state by ex- 
empting from tl)e tax all who are engaged 
in permanent business in the plaintiflf bor- 
ough. 

My conclusion is that the imposition of 
a license fee upon the defendants, under 
the second section of the ordinance, is un- 
lawful, without reference to the clause 
providing for a penalty, because it is in 
contravention of the rights of inter-state 
commerce; that the ordinance is void, 
under a statute granting a special privilege 
or immunity to certain individuals in every 
city, borough and township, within the 



commonwealth. It is a trade restriction, 
and not a police regulation. 

Now, April 1, 1895, judgment is entered 
for the defendants upon the case stated^ 
with costs. — NortVn Co. RapW. 



I^9»i fffliscelhng. 



Has a Oriminal Jury a Bight to Judge the 
Law. 

In the case of Sharf and another vt. 
The United States, decided January 21 
last, 16 Sup. Ct. Rep., 273, the Supreme 
Court of the United States has considered 
with the greatest care and elaboration, the 
question of the right of the jury to judge 
of the law in criminal cases. The Coart 
holds (7 to 2) against it. It is easy U> 
see that the opinion of the Court (bj 
Harlan, J.), and the dissenting opinion by 
Gray, J., with whom Shiras, J., concurs,, 
are to be henceforth the great references, 
upon this much debated subject. 

Mr. Justice Gray, who was the reporter 
on the great case of Comm. t;^. Anthes, in. 
5 Gray, 185, and the author of a remarka* 
ble and learned note on this question inr 
Erving vs. Cradock, Quincy, 553, has now 
put forth all his learning and strength ii 
vindication of his well-known views. If it 
be thought, as it would seem that it well 
may be, that he does not satisfactorily es* 
tablish them, it may well be concluded 
that it is because it is impossible to estab- 
lish them. — Harvard Law Review. 



A MAN whose wife did not join with him 
in a contract for the sale of land, and who 
refused to execute the conveyance, cannot 
be compelled to execute it, with a deduc- 
tion from the purchase price of the value 
of her dower interest. So decides the 
Supreme Court of the District of Columbia 
in Barbour vs. Hickey, 24 Lawyers' Re- 
ports Annotated, 763, with which case is a 
review of the decisions on specific perform- 
ance of contracts for conveyance where the 
wife refuses to unite in the conveyance. 
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Common Hhus^faw. 



C. p. OP LEBANON CO. 

The County of Lancaster ts. The Oity of 
Lancaster (No. 4). 

Mandamus — When return to alternative 
mandamu% insufficient — Set off to judg- 
ment — Refusal to accept credit for — 
Power and duty of city treasurer to 
pay Judgment — Vote of elector$ on 
payment of judgment — When unnec- 
essary — City debt — Expiration of term 
of city officers pending proceedings. 

The County of Lancaster obtained an alter- 
native mandamus against the City of Lancaster, 
based on a judgment affiimed by the Supreme 
Court for $74,f>o4.34. The defendants in their 
Tetum set foith that the county treasurer held 
for the use of the city and refused to pay over, 
162,784 of money paid for liquor licenses, and 
proceedings to enforce such payment were still 
pending on appeal to the Supreme Court, and a 
motion for reargument was about to be made 
before the Supreme Court to open the judgment 
ou which the mandamus was based. Held, that 
these objections were met by the offer of the 
eounty in its petition to credit the license money 
on their judgment, which oflfer the city refused 
to accept, and the fact that no motion for re- 
argument was made for more than a year after 
final judgment and a peremptory mandamus 
should be awarded. 

A final judgment against a city is a sufficient 
voucher on the city treasurer to pay, although 
the money iu the treasury has been appropri- 
ated for other purposes. Such judgment is as 
nigh authority as any appropriation of city 
councils. 

The indebtedness of the city not being within 
WOOjOOO of the constitutional limit, it was un- 
necessary to submit to the electors an ordinance 
to borrow more money to pay off a judgment. 

The fact that the terms of some of the mem- 
bers of councils of the city expired since the 
institution of the mandamus proceedings, does 
not affect said proceedings, as the judgment is 
not against the city officers individually. 

December Term, 1891, No. 170. Man- 
damus. 

Thos. Whitsouj County Solicitor, W. 

F.Beyer and A. F. Eostetter, for Plain- 
tiff. ' 



J. W. Brown^ City Solicitor, Brown 
^ Eensely W. T, Brown^ and John E. 
Snyder y for Defendant. 

May 8, 1895. Opinion by Ehrgood, 
P. J.: 

An alternative mandamus was awarded 
in this case against Edwin S. Smeltz, 
mayor; J. H. Rathfon, city treasurer, and 
the select and common councils of the city 
of Lancaster, commanding them to pay to 
the county of Lancaster the sum of $74,- 
584.34, with interest from January 12, 
1898, and costs of suit and of this proceed- 
ing, out of any moneys unappropriated of 
the city of Lancaster, or if there be no 
such moneys, out of the first moneys that 
shall be received for the use of the city of 
Lancaster. The basis of these proceedings 
is a judgment for the sum of $74,584.84 
recovered by the county of Lancaster 
against the city of Lancaster, in the court 
of common pleas of this county, and by 
said city of Lancaster appealed to and 
affirmed by the Supreme Court of Pennsyl- 
vania. The judgment is therefore final, 
and admitted by defendants to be unpaid 
and unsatisfied. It is also admitted that 
payment was demanded by the plaintiff 
from the defendant. The plaintiff in this 
proceeding, being a judgment creditor, had 
a right on the facts averred in the petition, 
to ask for a peremptory mandamus in the 
first instance. The defendants in their re- 
turn admit the facts alleged in plaintiff's 
petition, but contend that the city of Lan- 
caster should not be compelled at this time 
to pay the aforesaid judgment, because the 
county treasurer of Lancaster has in his 
hands certain funds aggregating $62,784 
received by him for the use of the city of 
Lancaster from certain persons to whom 
retail liquor licenses were granted in 1894 
and 1895, and refuses to pay the same to 
the treasurer of the city of Lancaster. 

That pending the refusal of the said 
county treasurer to pay said sum to the 
city treasurer, and pending the appeal to 
the Supreme Court of Pennsylvania men- 
tioned in plaintiff's petition,* there is no 

♦The appeal from the refusal of the Court 
helow to issue a peremptory mandamus to com- 
pel payment of said sum to the City by the 
County Treasurer. See 12 Law Review, 73. 



Digitized by 



Google 



202 



LANCASTER LAW REVIEW. 



legal liability on the part of the city of 
Lancaster to pay said judgment. 

That the withholding of the license 
moneys for the year 1894 and 1895 has 
disabled and incapacitated the city of Lan- 
caster to pay said judgment. 

These objections we think are fully met 
and answered by the offer contained in the 

Elaintiff 's petition to credit the moneys now 
eld by the county treasurer for the use of 
the city of Lancaster, on the judgment, 
provided the city authorities give their 
assent; but this offer is rejected by the de- 
fendanty and said sum of $62,784 is in liti- 
gation and can not in this proceeding be 
treated as a payment nor set-off against 
plaintiff's claim. 

The defendants have it in their power to 
cancel this judgment with the exception of 
about $12,000 by simply assenting to 
plaintiff's offer. The plaintiff has an ad- 
mittedly final judgment, and the amount of 
money in the hands of the county treas- 
urer for the use of the city is not disputed, 
and we fail to see any good reason why 
plaintiff's offer should not have been ac- 
cepted. 

It is also admitted that the amount of 
cash in the hands of the city treasurer is 
$14,634.27, more than enough to pay the 
balance of the judgment if said offer is ac- 
cepted. It is averred, however, that this 
cash balance in the handsof the city treas- 
urer is already appropriated to specific 
purposes; but the final judgment of the 
plaintiff is sufficient voucher on the city 
treasurer to pay, and as high authority as 
any appropriation of the city councils. 
Monaghan vs. City of Philadelphia, 28 
Pa., 209. 

The defendants further answer " that 
the Supreme Court of Pennsylvania at 
May term will be asked to review and 
reconsider the opinion filed and the judg- 
ment rendered upon which these proceed- 
ings are based, and for that reason the 
plaintiff is not entitled to have execution 
against the defendant. 

More than a year has elapsed since the 
judgment was affirmed by the Supreme 
Court, and no effort has been made to set 
aside the judgment or to provide for its 
payment, except the submission of an or- 



dinance to the electors of the City of Lan- 
caster at the February election of 1895 to 
borrow money to pay off all the indebted, 
ness of the city. This resolution was re- 
jected by the electors. The indebtedness 
of the City of Lancaster is not within 
$400,000 of the constitutional limit, and 
the submission of such resolution in our 
opinion was unnecessary. 

The City of Lancaster has the right to 
borrow a sufficient sum to satisfy this judg- 
ment without the assent of the electors. It 
seems to us that the city authorities have 
made no effort to provide means either bj 
attempting to borrow or by taxation to sat- 
isfy the county's claim. 

The judgment being against the City of 
Lancaster and not against its corporate 
officers individually, it cannot make any 
difference in this proceeding whether the 
terms of some of the members of coancils 
expired since the service of the writ of 
alternative mandamus or not. 

Upon consideration of the whole case, ire 
are of opinion that the return to the alter- 
native mandamus is insufficient. Judgment 
must therefore be entered upon the de- 
murrer against the defendants and a per- 
emptory writ awarded. 

And now, to wit. May 4, 1895, this 
cause having come on for hearing was fullj 
argued by counsel, whereupon the court, 
after due and mature consideration thereon 
had (for that it appears that the said return 
by the defendants, made to the alternative 
writ, is altogether insufficient} do order 
and adjudge that judgment be entered upon 
the demurrer for the county of Lancaster, 
and that the said Edwin S. Smeltz, mayor, 
J. H. Rathfon, city treasurer, and the 
select and common councils of the city of 
Lancaster and their successors in office, be 
and they are hereby commanded forthwith 
to make full and ample provision for the 
payment of the judgment for seventy-four 
thousand, five hundred and eighty-four 
dollars and thirty four cents ($74,584.34) 
with interest and costs as in said alternative 
writ is mentioned. And it is further or- 
dered that the defendant pay the cost of 
the suit. 
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C. P. OF LANCASTER COUNTY. 

Penninghaiui tb. Jacobs, Kendig et al. 

Sale — Lex loci contractus — Title — In- 
»olve7tcy of buyer. 

The traveling agent of a Baltimore house 
offered tobacco for sale by sample to a resident 
of Pennsylvania. The latter oflfered a lower 
price than the agent was authorized to accept, 
and be telegraphed the offer to his principal, 
who iu answer authorized him to close the bar- 
gain at the terms offered. 

Htld^ That the contract was not a Maryland 
contract, and not governed by the law of that 
state to the effect that a sale to one who knows 
himself to be insolvent passes no title. 

Perlman & Co. m. Sartorius & Co., 162 Pa., 
320, distlDguished. 

January Term, 1892, No. 41. 

Replevin. 

Rule to strike off non-suit. 

This was a replevin suit brought to re- 
cover leaf tobacco. On the trial it appeared 
that the tobacco was offered for sale by a 
traveling agent for a Mr. Benninghaus of 
Baltimore to Mr. Kendig, who looked at the 
samples, and offered a lower price than that 
at which the agent was authorized to sell. 
The offer was telegraphed to Baltimore, 
and an answer received by the agent, 
authorizing him to accept. The goods 
were consigned to Mr. Benninghaus, Lan- 
caster, and the bill of lading to the defend- 
ants. The goods were paid for by prom- 
issory notes and before they were due the 
defendant made an assignment. The notes 
were not presented for payment when due. 
The agent could not say whether the to- 
bacco was in Baltimore or Ohio, when he 
sold it. The plaintiff then offered **to 
prove that B. S. Kendig & Co., at the 
time of the purchase of the tobacco, which 
is the subject of this action, were indebted 
to the extent of about $100,000 ; that they 
were at that time insolvent, and knew they 
were insolvent, and had no reasonable 
caose to believe that they would be able 
to pay the plaintiff's debt at maturity ; that 
on January 2, 1894, they confessed judg- 
ment to Annie A. Kendig, the wife of D. 
Giles Kendig, for $8,015, upon which an 
execution was at once issued, and sufficient 



personal property sold to satisfy the writ ; 
that on the same day they confessed another 
judgment to John R. Bitner, trustee, for 
$22,500, upon which an execution was at 
once issued, and personal property sold 
amounting to $19,303 ; that on January 4, 
1892, B. S. Kendig & Co. made an assign- 
ment for the benefit of creditors to A. B. 
Hostetter, who filed an inventory showing 
nominal assets amounting to $7,000, 
upon which so far not more than $2,000 
have been realized; that under the law of 
Maryland such a sale would be void at the 
option of the vendor, and the vendor could 
recover his goods ; that the contract sent 
at the instance of B. S. Kendig & Co. was 
accepted in Baltimore, and the contract 
made there ; the telegram of the plaintiff 
being as follows: 

*' Baltimore, November 18, 1891. 
Accept Kendig*8 offer. Wait for letter before 
leaving. 

Benninghaus. 
To A. HoRWiTZ, 

Stevens Hoase, 
Lancaster, Pa." 

The offer was objected to by defendant, 
and disallowed. 

The plaintiff then rested, and the de- 
fendant moved for a judgment of non-suit, 
which was entered. 

Plaintiff then obtained the above rule. 

George Nauman and B. Frank EMe^ 
man^ for plaintiff. 

Brown ^ Hensel and John K Malone^ 
for defendant. 



January 19, 1895. 
STON, P. J. 



Opinion by LIVING- 



We have carefully examined our notes 
of trial, the authorities then cited, together 
with one published later, found in 162 Pa.^ 
320, and have found nothing tending to 
show that the judgment of non-suit was 
improperly entered or ought to be stricken 
off. We therefore discharge the above 
rule. 

Rule discharged. 
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0. P. OF LEHIGH COUNTY. 

Boroagh of Bethlehem vs. Penna. Tele- 
phone Go. 

Boroughs — Licen ae — Police power — 
Taxation. 

The powers granted to a borough under the 
Act of 1851, over its highways is a very exten- 
sive grant of police power. 

Within this police power is the right to de- 
mand license fees for telephone poles erected 
on the highways of the borough. 

The gianting of permission by a borough to a 
telephone company to occupy streets with poles 
and wires for which permission the company 
contracts to put in and maintain a telephone for 
the borough, inter alia, which it does, will not 
preclude nie subsequent imposition of license 
fees by the borough for the erection and main- 
tenance of poles aud wires by the same company 
along the highways of the borough. 

The following caee was stated: 

1. The Borough of Bethlehem was in- 
corporated under Act of March 6, 1846, 
and has accepted the provisions of the 
General Borough Act of April 3, 1861. 

2. The defendant is incorporated under 
the Act of 1874, and does a general tele- 
phone business, conducting a central ex- 
change in the Borough of Bethlehem. 

8. The Burgess and Town Council of 
Bethlehem on August 6, 1888, passed an 
ordinance granting permission to the de- 
fendant to occupy borough streets with 
poles and wires necessary for conducting 
its business, upon condition that the de- 
fendant maintain one telephone instrument 
in police headquarters of the borough, free 
of charge, and permit the borough to 
string fire alarm wires upon the poles of 
the defendant company, and keep the said 
wires and all batteries in repair at the de- 
fondant's expense, and providing further 
that the poles and wire erected shall al- 
ways be under the control of the Commit- 
tee of Highways of the Borough. 

4. The Telephone Company erected poles 
and wires and placed telephone in police 
headquarters under the provisions of this 
ordinance. 

5. After the Telephone Company had 
done this, on the 18th of September, 1893, 
the borough enacted and passed Ordinance 
No. 54, entitled '* An ordinance to pro- 
vide for inspecting and licensing telegraph, 
telephone and electric railway poles, and 



for licensing electric railway cars that raa 
through and within the Borough of Beth- 
lehem, and providing penalties for neglect 
or refusal to secure such license,*' which 
ordinance provides that all telegraph, tele- 
phone and electric railway poles shall be 
inspected by the police committee at least 
once every three months, which committee 
shall report unsafe or dangerous poles, and 
that every telegraph, telephone or electric 
railway company, which has erected and 
maintains poles within the limits of the bor- 
ough is required to pay annually to the 
Borough Treasurer on the 1st day of April,, 
a license fee of $1.00 upon each poie; 
and provides further for the imposition of 
a penalty of $6.00 for neglect or refusal 
to pay such license fee. 

6. The capital stock of the defendant 
company is invested in and represented by 
poles, cross-arms, wires and appurtenances^ 
and upon this capital stock the company 
pays over $2,000 par annum taxes to the 
State, upon annual returns made to tiie 
Auditor General. 

7. That the defendant company, on the 
1st day of April, 1898, had erected 189 
poles upon which the plaintiff claims & 
license fee. 

Upon this statement of facts it was 
agreed that if the Court should be of opin- 
ion that the plaintiff is legally entitled ta 
recover from the defendant for taxes as- 
sessed as aforesaid, then judgment to be 
entered against the defendant for $189 
and costs, otherwise judgment for the 
plaintiff for costs. 

H. C. Cope^ for plaintiff. 

This is exercising a police power which 
is granted to boroughs under the Act of 
1851 ; Phiilipsburg vs. Penna. Telephone 
Co., 22 W. N. C, 573 ; Sayre Borough 
vs. Phillips, 148 Pa., 488; Millerstown 
vs. Bell, 123 Pa., 154 ; Frankford Railway 
Co. vs. Phillip, 58 Pa., 119; see also 
Johnson vs. Phillip, 60 Pa., 450 ; W. U. 
Tel. Co vs. Phila., 22 W. N. C, 39 ; Mil- 
lerstown vs. Bell, supra.; Allentown vp. 
Telegraph Co., 148 Pa., 119 ; Chester vs. 
Telegraph Co., 148 Pa., 120 ; lb., 154 
Pa., 466. 

The right given to occupy streets, does 
not include exemption from all municipal 
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^(i^ation and control. See Mott vs. 
enna. R. R. Co., 80 Pa., 9 ; Endlich Int. 
tat., Sec. 354, page 495. Corporations 
ike their franchises subject to the rights 
f individuals and communities : Trenton 
^ater Co.'s Case, 6 Pa., L. J., 82. 
The Constitution declares, in Article 16, 
lec. '6y that the exercise of the police power 
f the State shall never be abridged or so 
onstrned as to permit corporations to con- 
uct cbeir business in such manner as to 
^fringe the equal rights of individuals or 
he general well being of the State: Phila. 
'«. W. U. Tel. Co., 2 W. N. C, 461 ; Beer 
'o. v$. Mass., 9 U. S., 26, 28 ; Butchers' 
Jnion Co. v$. Crescent City Co., Ill U. 
5., 751. 

Kauffman ^ Renningery for defendant. 

The General Borough Act of 1851 gives 
the right to boroughs to raiso revenue for 
borough purposes by taxing all property, 
offices, professions and persons made tax- 
able by the laws of the Commonwealth for 
county rates and levies. A municipality, 
being purely the creation of a statute, can- 
not impose a license tax unless it is ex- 
pressly authorized to do so by the Legis- 
lature: 13 Am. & Eng. Ency. of Law, 529. 
The power to require a license must be 
plainly conferred upon the municipal cor- 
poration by its charter, and will not be 
implied from the general power to enact 
By-Laws for the good government of the 
city: Tiedman on Mun. Corp., Sec. 124. 
The Penna. Telephone Co. pays annu- 
ally to the State a tax on its capital stock 
under Act of 7 June, 1879; its poles 
erected in the borough of Bethlehem are 
necessary for the fulfillment of the purposes 
for which it is chartered, and therefore 
cannot be specifically taxed : See Naviga- 
tion Co. v«. Northampton Co., 8 W. & S., 
S34; Railroad Co. vs. Berks Co., 6 Barr., 
fO; Wayne Co. against Canal Co., 3 Har- 
ris, 851 ; West Chester Gas Co. vs. Ches- 
ter Co., 6 Casey, 232 ; Coatesville Gas 
Co. V9. Chester Co., 1 Out., 476 ; Scranton 
«'«. Electric Light Co., 8 C. C, 620 ; Bor- 
^ogh of Phillipsburg vs. Central Penna. 
Telephone Co., 22 W. N. C, 572 ; Allen- 
^^n vs. Western Union Telegraph Co., 
148 P. & A., 117 ; Oil City vs. Trust Co., 



1 Pa. Dist. Rep., 660. The reasonable- 
ness of the fee is a matter of law, to be 
determined by the Court, the burden being 
on the defendant to show its unreasonable- 
ness: Lancaster vs. Edison Co., 8 C. C» 
Rep., 17 ; Western Union Co. vs. Phila.,. 
22 W. N. C, 89. 

November 5, 1894. Opinion by Al- 
bright, P. J. 

That the imposition by a city of this 
Commonwealth of a license fee of $1.00 a 
year on every telegraph pole within ita 
limits is a reasonable, valid and enforceable 
requirement is settled: West. U. Tel. Co. 
vs. Phila., 22 W. N. C, 89 ; Allentown 
vs. West. U. Tel. Co., 148 Pa., 117; 
Chester vs. Phila., Rdg. & Pottsville Tel. 
Co., 148 Pa., 120 ; Chester vs. West. U- 
Tel. Co., 154 Pa., 464. 

There is nothing in this case stated indi- 
cating any difference, so far as the righta 
and duties of the municipality are con- 
cerned, between telegraph and telephone 
poles. 

Does the conclusion reached by said 
decisions apply to boroughs governed by 
the General Borough Act of 1861 ? 

Among the powers conferred by said 
Act (Sec. 2) on the corporate officers of 
boroughs is that of making such ordinances,, 
not inconsistent with the laws of this Com- 
monwealth, as they shall deem necessary 
for the good order and government of the 
borough. That general provision is imme- 
diately followed by a specification of said 
powers ; one of them is to regulate the 
roads, streets, alleys, footwalks, pavements^ 
gutters, etc., thereof, and they (the corpo- 
porate officers) "shall have all other need- 
ful jurisdiction over the same." 

No municipality in the Commonwealth 
has the right to exercise the power here in 
question, unless the same has been granted 
by the Commonwealth. But it is believed 
that no broader authority than said Act of 
1851 confers is found in the legislation 
relating to the cities of the State. 

The following grants of corporate powers 
of the kind now being considered are found 
in the general laws relative to cities : Act 
of 1874, Sec. 20, as amended by the Act 
of 1876 (P. L., 21), confers on cities of 
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the third, fourth and fifth classes power to 
make ordinances not repugnant to the con- 
stitution and laws of the State, and such 
as shall be deemed expedient for the good 
government of the city, the preservation of 
peace and good order, the suppression of 
vice and immorality, the benefit of trade 
and commerce, and the health of the inhab- 
itants thereof. The same section (para- 
graph 4) provides for a license tax on auc- 
tioneers, telegraph companies and agencies 
and parties engaged in any other pursuits. 
Par. 4 of the 3d Sec. of the Act of 1889, 
P. L., 287, relating to third class cities, 
limits the license tax to $100 a year, and 
includes additional pursuits, among them 
telephone companies. See also Par. 4 of 
Sec. 1 of Act of 1887, P. L., 204. The 
power to demand a license tax for each 
telegraph or telephone pole is not derived 
by virtue of these provisions. The Act of 
1887 -(P. L., 204,) grants power to lay 
out, open, etc., streets, etc., and to keep 
the same in good order and repair and in 
safe, passable condition ; to the same effect 
is Par. 8 of Sec. 3 .of said Act of 1889. 

It is not necessary to inquire concerning 
powers conferred by special charters, 
granted before the passage of said muni- 
cipal Act of 1874 and saved by said Act, 
for no one will question the authority of a 
city vested only with the powers granted 
by the Act of 1874 and its supplements, 
or said Act of 1889 to demand a license 
fee for each telegraph etc., pole. 

It is safe to say that touching the mat- 
ter now in question no city in the common- 
wealth has power more extensive than that 
conferred by the Borough Act of 1851. 
As to public highways, the grant of power 
to the proper authorities to make such 
regulations as they may deem necessary, 
and to have all other needful jurisdiction 
aver the same, is a grant of police power 
over the streets as broad as can be made. 
It certainly includes the securing of the 
public from injuries resulting from insuffi- 
cient and defective poles by means of in- 
apeotion and supervision. Police powers 
includes the protection and life and prop- 
ertp. 

It was said in the course of the opinion 
in Millerstown vs. Bell, 123 Pa., 151, al- 



though not on the point which directly 
arose in the case, that an ordinance requir- 
ing a telegraph company to pay a fixed 
sum for each of its poles came fairly within 
the police powers given by said Borough 
Act of 1851. 

On the question of the reasonableness of 
the amount exacted no difference between 
the case of a city and that of a borongh 
can be discovered ; proper inspection mast 
be the same ; liability of the municipality 
for injuries to persons and property, re- 
sulting from defecting poles, and the rules 
as to what constitutes negligence in such 
an inquiry, are substantially the same 
whether a city or a borough be defendant. 

While as Justice Paxson said in Wil- 
liamsport vs. Commonwealth, 84 Pa., 494, 
what may be necessary for a large city 
may not be necessary for a small city or 
borough ; yst as regards the matters now 
being considered the duties, requiremente 
and rights must be the same as to all muni- 
cipalities. A relegraph or telephone pole 
in the streets of the borough of Bethlehem 
affects the public in the same way as does 
one in the streets of the neighboring city 
of Allentown ; consequently the obligatioti 
and rights of all concerned must be Ae 
same. The case stated contains no fact 
justifying a conclusion that the case of the 
plantiff borough in this reference diflfers 
from that of a city. 

A point urged by defendant's counsel is 
that the company is exempt because it 
yielded and is still yielding a consideration 
for the privilege of having its poles in the 
street. 

In 1888 the borough by ordinance 
granted to the defendant the privilege of 
occupying the streets of the borough with 
poles and wires; the ordinance declared 
that such permission was given in consid- 
eration of the company placing a telephone 
instrument in the borough police head- 
quarters free of charge, and that when 
councils should adopt a fire alarm tele- 
graph the company should permit fire 
alarm wires to be run upon its poles free 
of charge and should keep the wires and 
all batteries (exclusive of re- construction) 
in good serviceable condition at its own ex- 
pense, with a proviso that all poles should be 
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nder the control of the committee of 
igbways of the borough. It is a fact in 
lis case that the company did place a 
slephone as above required, and is ready 
nd willing to perform the other conditions 
f said ordinance ; it is also a fact that the 
orougb since the imposition of the license 
ee here in controversy made an ordinance 
the effect that the fire alarm telegraph 
hould be put up. 

As to all this the reply of the plantifPs 
ounsel is that the said exactions as to a 
elephone instrument and the placing of the 
ire alarm wires was a mere condition of 
he privilege to occupy the streets, and 
*urther that if it amounted to an exemption 
t was beyond the power of councils so to 
>rdain. Said ordinance declares that per- 
mission is given the aompany to occupy the 
streets with poles and wires in considera- 
don of placing the telephone instrument 
and bearing the borough's wires on its 
poles without charge. The company as- 
sented to said terms. In substance said 
burdens were the price it paid to obtain 
diat which the borough was not bound to 
grant, and that was all said condition 
amounted to : See App. of Pittsburgh, 18 
W. N. C, 537. There is nothing ex- 
pressed about future exemption, or that the 
status of the company regarding the bor- 
OQgh government shall be different from 
what it would have been had there been no 
such condition. That such exemption can- 
not be implied need not be argued ; if the 
company were subject to local taxation, 
said ordinance and the performance of the 
condition therein would not be a shield 
against taxation for all time: Erie Rail- 
way Co. V8. Commonwealth, 66 Pa., 84. 

Even if the construction of the ordinance 
were what defendant contends for, it would 
be void. The fruits of the exercise of the 
police power herein questioned is money 
in the borough treasury in relief to some 
«xtent of the taxpayers. To surrender the 
right to demand such license money would 
l>e the same in its effect as a parting with 
the power to tax in the future. 

A.ny contract by a city council iiuth a 
private corporation, impairing the exercise 
pf its power and duty to keep the streets 
in repair, safe and convenient for public 



use is void, being against public policy : 
Beech on Pub. Corp., Vol. 1, Sec. 619. 

A city council has no power, in the ab- 
sence of legislative authority, to make con- 
tracts or pass ordinances relinquishing or 
abandoning the legislative or governmental 
powers, or divesting the corporation of its 
legislative discretion, or disabling it to per- 
form its public duties: 1 Dil. Munic. Corp., 
Sec. 97. 

The legislature has no power to alienate 
any of the rights of sovereignty such as 
that of taxation so as to bind future legis- 
latures, and any contract to that effect is 
void : Mott vs. Penn. R. R. Co., 30 Pa., 9. 

What the concession by the company 
amounts to in dollars does not appear, 
therefore that consideration can have no 
practical effect upon the question of the 
reasonableness of demanding $1 a year for 
each of the 189 poles. 

Upon the case stated judgment is entered 
in favor of the plaintiff for $189 and costs. 
— Northampton Co, Rep. 



Bona Fides of Indorsees. 

The doctrine is now well established, 
although it was otherwise maintained in 
England at an early period for a short time, 
under the dicta of Gill vs. Cubitt (3 Barn. 
& C, 406), that the right of a bona fide 
purchaser of negotiable paper for value in 
the usual course of business cannot be de- 
feated on account of negligence in omitting 
to make such inquiries as a prudent man 
would be prompted to make. It is the 
policy of the law to eliminate from the 
consideration of the jury the question of 
common prudence as the measure of good 
faith, and with it the question of negli- 
gence, except in so far as it may be taken 
as indicative of bad faith. A person hav- 
ing under consideration the purchase of 
negotiable paper may be less suspicious at 
one time than another, while the accom- 
panying and attendant circumstances may 
be similar, and yet ordinarily he may be 
accounted a prudent man. One person 
may suspect where another would not, and 
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common prudence may characterize each, 
and the standard by which the jury may 
measure prudence may be higher or lower, 
according as their business training has 
moulded their impressions and ideas. Ac- 
cordingly it is held that gross negligence 
only is not a sufficient answer to the bona 
fides of the purchaser, where he has given 
consideration for the paper. Gross negli- 
gence may be evidence of mala fides, but 
it is not the same thing. Where negotiable 
paper has passed without any proof of bad 
faich in the purchaser, there is no objection 
to his title. 

In this manner, and amply sustaining 
itself by authorities, the Supreme Court 
of Oregon, in the case of Bowman v$. 
Metzger et al. (89 Pac. Rep., 3), reasons 
concerning the bona fides of an indorsee of 
negotiable paper. Fraud in the procure- 
ment of negotiable instruments, and the 
extension of the disability to the indorsee, 
is proven when it is shown that the indorsee 
or purchaser had notice or knowledge of 
defects or infirmities in the title to the 
paper at the time of purchase. Knowledge 
may be imputed either by direct proof or 
by evidence of a circumstantial nature, the 
same as any other fact. If a person is 
grossly negligent in the exercise of common 
prudence, this is a fact competent to go to 
the jury as evidence of bad faith ; but the 
jury must pass upon the question whether 
the purchaser has acted honestly or dis- 
honestly, and not speculate as to his prob- 
able diligence or negligence. If a person 
purposely refrains from making inquiry lest 
he should become possessed of knowledge 
of infirmities in the title to paper which he 
is about to purchase, this is a fact to go to 
the jury touching his good faith in the pur- 
chase. Good faith cannot be predicated 
upon want of knowledge resulting from the 
evasion of a plain duty. A man cannot 
shut his eyes to the light of day and say 
he is without knowledge that the sun is 
shining, naively concludes the Court. 

American Lawyer. 



Oonyersion of Horse Flesh. 
The average patron of liverymen would 
doubtless be surprised to learn that any 



intentional deviation from the route and 
distance mentioned in his contract for a 
steed would cast upon him the burden of 
returning the horse to the liveryman ia as 
good condition as when he received it, or of 
paying for the depreciation, regardless of 
its cause. Yet such has been, and in many 
of the states is to-day, the law. How even 
the unbending technicalities of the common 
law were maide to reach such a result is 
difficult to understand. The reason is that 
aa soon as the hirer assumes control over 
the horse and proceeds to take it where he 
has no right to take it, he is guilty of con- 
version, and he must either return the horse 
to its owner unharmed or pay its valoe. 
Such reasoning would be well enough if 
the condition that the horse should go to 
and return from the designated place by 
the most direct route was a material part 
of the contract. But is it ? Of course it 
may be made so, but in practice we think 
it seldom is. The charge is usually regu- 
lated by the length of time the horse is 
absent from the stable, and there is no ad- 
vantage to the owner in keeping it on a 
designated route. How, then, can a devi- 
ation be such an assertion of control over 
the animal as to constitute a conversion? 
The liveryman is usually willing to lend a 
horse for any journey if the hire is paid 
and reasonable care taken of the animal ; 
and any mention of the point of destination 
is usually a mere accident, forming no part 
of the consideration of the contract, and 
which the liveryman would not insist on for 
a moment if the question was raised before 
the contract was completed. If injury re- 
sults from immoderate use, careless driv- 
ing or negligent exposure, the negligence 
might give a cause of action. But if while 
the hirer is out of the direct route on bosi- 
ness or for pleasure, the horse is paralyzed 
or dies from contagion, the germs of which 
were in his system before he left the stable, 
it does not seem that justice requires the 
hirer to bear the loss. This is the view of 
the question which was taken by the Iowa 
Court in the recent case of Doolittle V9. 
Shav^ which is reported with a note col- 
lecting the adjudications upon the question 
in 26 L. R. A., 366. 
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j^otnmon Hhns^faw. 



C. p. OP LANCASTER COUNTY. 
Oommonwealth ts. Mooney et al. 
Hawking and peddling — Act of April 
17yl84Sy P. L.y 364, unconstitutional. 

The agents of a New York corporation who 
sold from bouse to house for their company, the 
household goods manufactured by it, and also 
took orders by sample, were arrested under the 
Pennsylvania Act of 1846, prohibiting hawking 
and peddling. 

Eeld, on habea$ eorpuif that the prisoners 
should be discharged, said Act being repugnant 
to the powers of Congress to regulate inter-state 
oommeroe. 

Brennen V8. City of Titusville followed. 

Habeas Corpus. 

The defendants were arrested under the 
Act of 1846 prohibiting peddling, and 
committed by the magistrate, in default of 
bail, for appearance at April Quarter Ses- 
sions. They were salesmen for the Metro- 
politan Manufacturing Co., a corporation 
of New York City, and peddled and sold 
from house to house the various household 
articles manufactured by said company, 
and also took orders by sample. 

The defendants obtained a writ of habeas 
corpus and were granted a hearing thereon. 

John E. Siiydery City Solicitor, for 
prosecution, cites. 

•Acts of Assembly relating to peddlers: 
1831-32, p. 361 ; 1832-83, p. 170; 1845, 
p. 26 ; 1846, p. 364 ; 1849, p. 510 ; 1869, 
p. 1180 ; I8b6, p. 668 ; 1868, p. 196 ; 
1840, p. 433 ; 1889, p. 150. 

Commonwealth vs. Eichenberg, 6 Law 
Review, 356. 

Commonwealth vs. Gardner, 133 Pa., 
284. 

Commonwealth vs. Brinton, 132 Pa., 69. 

Commonwealth vs. Lippincott, 7 Pa. C. 
C. R., 32. 

Titusville vs. Brennen, 143 Pa., 642. 

Weise vs. Kell, 2 Pa. C. C. R., 236. 



Bullam's application, 5 Pa. C. C. R., 
818. 

Morris' petition, 5 Pa. C. C. R., 193. 

Fromberg's petition, 4 Pa. C. C. R., 
854. 

Hart vs. Wellets, 62 Pa., 15. 

John A. Coyle^ for defendants. 

J. W. Brennen vs. City of Titusville, 
United States Supreme Court, October 
Term, 1893. Adv. sheets, May 15, 1^94, 
p. 794. 

City of Titusville vs. J. W. Brennan, 
143 P. S., 642. 

Sayre Borough vs. Phillips, 148 P. S., 
482. 

Shamokin Borough vs. Flannagan, 156 
P. S., 48. 

Evidence will be heard on a hearing of 
habeas corpus. 

Commonwealth vs. Keeper, 11 W. N. 
C, 841. 

March 28, 1895. By the Court, Liv- 
INGSTON, P. J. Under the decision of 
Brennen vs. City of Titusville, by the 
United States Supreme Court, we must 
discharge the prisoners. 

Note. The brief of His Honor Judge 
Livingston in this case contains the follow- 
ing: 

A manufacturer of goods which are 
legitimate subjects of commerce, who car- 
ries on his business of manufacturing in 
one State, can send an agent into another 
State to solicit orders for the products of 
his manufactory without paying to the 
latter State a tax for the privilege of thus 
trying to sell his goods. 

Such license is a tax upon inter-state 
commerce. 

Brennen vs. City of Titusville, advance 
sheets U. S. Supreme Court of May 15, 
1894, p. 795. Decided April 30, 1894. 

Inter-state commerce is commerce which 
concerns more States than one. 

Gibbons vs. Ogden, 1 Wh. (U. S.), 194. 

Whenever a commodity has begun to 
move as an article of trade from one State 
to another, commerce in that commodity 
has commenced. 

10 Wall (U. S.), 557, 565. 

Any carriage of goods which crosses a 
State line is inter-state commerce. 
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80 Fed. R., 869. 

Lee Leloup vs. Mobile, 127 U. S., 640. 

State Tax Case, 15 Wall (U. S.), 232. 

Robbins vs. Shelly Taxing Dist., 120 
U. S., 489. 

Prummers' license tax cases : 

Welton V8, Missouri, 91 U. S., 275. 

Webber vs. Virginia, 108 U. S., 844. 

Walling vs. Michigan, 116 U. S., 446. 

State vs. Pratt, 59 Vt., 590. 

Van Buren vs. Downing, 41 Wis., 122. 

Cooley's Const. Lim., 5th Ed., p. 724. 

A borough ordinance against hawking 
and peddling without a license is invalid 
against an agent selling household goods 
for a New York manufacturing company. 

Com. vs. Walker (Manuscript opinion 
from McKean Co: reported in this number). 

The business of soliciting agents for a 
manufacturer in one State, of selling in 
another State fertilizers not within the 
latter State or within their custody, is 
inter-state commerce and beyond legisla- 
tion or taxation by the latter State. 

State vs. Lagarde, 60 Fed. R., 186. 

See Metz vs. Hagerts, 51 Ohio St. 

A license tax under city ordinance can 
not be enforced in California against the 
agent of a Rhode Island firm manufactur- 
ing wringers. 

Case of Edward E. Reddy, Superior 
Court of Oakland, Cal., Aug. 29, 1894 
(reported in San Francisco paper), citing 
Brennen vs. Titusville, supra^ Leloup vs. 
Mobile, 127 U. S., p. 690, and Lyng vs. 
Michigan, 185 U. S., 161. 

Statute imposing imposts or duties upon 
goods imported or exported unconstitu- 
tional. 

Rothermel vs. Meyerle, 136 Pa., 250. 

Local act of May 10, 1806, prohibiting 
buying as a hawker and peddler in Leb- 
anon county produce to sell in market 
outside county without a license, and pro- 
viding a larger license fee for those resid- 
ing outside of the county than those inside, 
is unconstitutional and void. 

Groh vs. Commonwealth, 6 Pa. C. C. R., 
180. 

A burden on inter-state commerce is not 
to be sustained simply because it applies 
alike to both residents and non-residents of 
the State. 



Johnson vs. Chicago L. Co., 119 U. S., 
888. 

A State law exacting a license tax to 
enable one within the State to solicit or- 
ders and make sales for another residing 
within another State is unconstitutional. 

Asher vs. Texas, 128 U. S., 129. 

Inter-state commerce cannot be taxed at 
all by a State, even though the same 
amount of tax should be laid on domestic 
commerce or that which is carried on solely 
within the State. 

Robbins vs. Shelly Taxing Dis., 120 
U.S., 489. 

Prohibition by Maryland code of sale of 
goods except under license is, as applied to 
seller in that State for New York house, of 
goods by sample to be shipped direct, un- 
constitutional. 

Carson vs. Maryland, 120 U. S., 502. 

Since above decisions the Supreme 
Court of the United States has decided, 
March 4, 1895, in Ernest vs. Missouri, U. 
S., advance sheets of April 1, 1896, p. 
429, that the Missouri statute imposing a 
penalty for peddling without a license is 
7iot unconstitutional, but valid as applied to 
an agent of the Singer Mfg. Co. of New 
Jersey, who sold their sewing machines in 
Missouri. 

(See following case.) 



C. P. OF McKEAN COUNTY. 
Oommonwealtli vs. Walker, Sheriff. 

Hawking and peddling — Borough ordi- 
nance against — Constitutional law — 
Inter -state commerce — Proceedings be- 
fore magistrate — Jurisdiction — E^fi- 
dence. 

A defendant wlio was a citizen of New York 
and sold household articles in Pennsylvania for 
a New York corporation, was arrested on a 
capias for a penalty under a borough ordinaooe 
against hawking and peddling without a license. 

Eeld^ on habeas corpus, that defendant should 
be discharged, said ordinance and the statute 
under which it was passed being unconstitu- 
tional and void as affecting inter-state com- 
merce. 

While the proceedings before a magistrate 
cannot be inquired into on habeas corpus where 
he had jurisdiction, they may be so far examined 
as to determine whether or not he bad jurisdic- 
tion. 
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ETidence can be heard on a hearing of 7idbe<u 
torpui to determine the qaestion of the jnrisdio- 
tioD of the committing magistrate. 

Sabeas corpus. 

J, TT- JBonton^ for relator. 

S. W. Smithy for respondent. 

Opinion by Morrison, J. 

The relator presented his petition pray- 
ing for a writ of habeas corpus to be di- 
rected to the sheriff of McKean county. 
The petitioner averred in substance that he 
was unlawfully restrained of his liberty in 
tbe jail of McKean county. The writ be- 
ing allowed and issued, the sheriff made 
return thereto that relator was detained by 
him lawfully by virtue of a commitment 
from Chas. C. Ward, Justice of the Peace 
of the borough of Port Allegheny, in which 
the said Frank Overfield is charged with 
violation of an ordinance prohibiting hawk- 
ing and peddling without a license ; said 
commitment is dated the 12th day of May, 
1894. An inspection of the so-called com- 
mitment shows it to be an execution with 
clause of capias ad satisfaciertdum for the 
collection of a penalty adjudged against 
the relator on the 8th day of May, 1894, 
by C. C. Ward, Justice of the Peace, for 
hawking and peddling in the borough of 
Port Allegheny without a license. The 
borough of Port Allegheny was duly noti- 
fied and was represented by counsel on the 
hearing in this case. 

We were met at the outset by the coun- 
sel for the respondent, and for the borough 
of Port Allegheny, with the objection that 
the validity and regularity of the proceed- 
ings before the justice can not be inquired 
into and reversed or disregarded on habeas 
corpus. In support of this position many 
cases were cited fully sustaining the posi- 
tion, providing the justice has jurisdiction. 
But the counsel for the relator replied that 
the justice in this case had no jurisdiction 
of the subject matter ; that the ordinance 
of the borough of Port Allegheny and the 
statute of Pennsylvania were both abso- 
lutely void, being in conflict with the Con- 
stitution of the United States regulating 
commerce between the States, and that it 
was our duty to so far examine the pro- 
ceedings of the justice as to determine this 



jurisdictional question. No question is 
raised as to the formality and completeness 
of the justice's record of conviction, as to 
form. We find on inspection of the ordi- 
nance and record that the case is singu- 
larly like that of the City of Titusville vs. 
J. W. Brennan, 143 Pa. St., 642. The 
case in hand, like that one, is based upon 
a revenue ordinance. It is proved and 
conceded that the goods which the relator 
was engaged in selling in the borough of 
Port Allegheny were wringers, rugs, cur- 
tains and other household articles, " such 
as are open to no condemnation, and are 
fit subjects of commerce." There is no 
charge of dealing in any articles " danger- 
ous to the health, morals, or general wel- 
fare of the community." The contention 
is that the ordinance simply required the 
relator and all other persons to pay for and 
take out a license before engaging in the 
sale J as a peddler ^ of any goods within the 
borough of Port Allegheny, and for viola- 
tion of said ordinance a penalty of ten 
($10) dollars was imposed as therein pro- 
vided. The relator objects to this ordi- 
nance and the penalty imposed upon him, 
that he is a citizen of Elmira, in the State 
of New York, engaged in the sale of goods 
for a corporation having a place of business 
in the City of New York (incorporated in 
Rhode Island), and that he is not required 
to take out any license, and has therefore 
incurred no penalty, and that the judgment 
of the justice and his warrant restraining 
the relator of his liberty are illegal and 
void. 

A careful consideration of the authori- 
ties cited leads me to the conclusion that it 
is my duty to determine this question of 
jurisdiction, and for that purpose to hear 
such testimony as may be necessary. Com- 
monwealth ex rel. McDowell vs. Keeper of 
County Prison, 11th W. N. C, 341, is a 
case where ^he Supreme Court of Penn- 
sylvania awarded a writ of habeas corpus, 
heard testimony in open court to prove 
that the relator, who was detained on a 
writ of capias ad respondendum^ was a 
married woman, and although this fact was 
disputed and the lower Court had refused 
to discharge her, the Supreme Court di- 
rected her discharge. 
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The Courts of the United States have 
power to issue writs of habeas corpus to 
relieve from imprisonment persons confined 
under sentence of a State Court, where the 
record shows that the State Court had no 
jurisdiction of the alleged offense. Brown 
V8, The United States, 14th Am. Law 
Reg., 666. 

Where a person is being prosecuted in a 
court for a matter over which the Court 
below had no jurisdiction, the Supreme 
Court will discharge such person on a ha- 
beas corpus. Commonwealth ex rel. Tor- 
rey, 92 Pa. St., page 372. 

Now in the case in hand, the undisputed 
evidence is that the relator is a citizen of 
New York State, and that he was selling 
goods in Pennsylvania for a New York 
firm. These facts were conceded at the 
argument. It was further conceded that 
the relator was not engaged in any busi- 
ness bringing him within the police regula- 
tions as interpreted by the United States 
Supreme Court. If the case of Titusville 
vs. J. W. Brennan, supra, is g«od law, 
then we recognize that the relator was law- 
fully convicted and we ought to remand 
him to the custody of the sheriff. But on 
the 30th of April, 1894, in an opinion of 
the United States Supreme Court by Mr. 
Justice Brewer, that case was reversed, 
and of course it is 'no longer authority in 
this class of cases. A careful reading of 
the opinion of the United States Supreme 
Court forces me to the conclusion that the 
ordinance of the borough of Port Allegheny 
and the law under which it is passed, in so 
far as they impose burdens upon inter- 
state commerce, are unconstitutional and 
void. That case seems to settle the ques- 
tion that such a license is a burden upon 
commerce between the states, and there is 
no question that the relator was engaged 
in such business as brings him squarely 
within the protection of the decision of the 
United States Supreme Court in Brennan 
vs. City of Titusville. 

Before closing it may be well to refer 
briefly to some points in the opinion of Mr. 
Justice Brewer. On page five he says: 
" It is clear, therefore, that this license is 
not a mere police regulation, simply incon- 
veniencing one engaged in inter-state com- 



merce, and so indirectly affecting the busi- 
ness, but it is a direct charge and burden 
upon the business ; and if a State maj 
lawfully exact it, it may increase the 
amount of the exaction until all inter-state 
commerce in this mode ceases to be possi- 
ble." He then cites Welton vs. State of 
Missouri (91 U. S., 275,) showing that 
Welton was indicted and convicted for act- 
ing as a peddler under a statute defining a 
peddler to be one " going from place to ^ 
place to sell," and the conviction was set 
aside by the U. S. Court and ** the decision 
is an adjudication that the imposition of a 
license tax on the peddling of goods is a 
regulation on commerce." The learned 
Judge then cites Robbins vs. Shelby Tax- 
ing District (120 U. S., 489), showing 
with equal clearness that a state could not 
impose upon those who acted as drummers 
for business houses outside of the state 
(and who were, therefore, engaged in 
inter-state commerce) any burden by waj 
of a license tax. The opinion then closes 
with this striking language : ^^ No State 
can levy a tax on inter- state commerce in 
any form, whether by way of duties laid 
on the transportation of the subjects of that 
commerce, or on the receipts derived from 
that transportation, or on the occupation 
or business of carrying it on." 

The question before me being a juris- 
dictional one, and the record not showing 
that the relator was a citizen of New York 
State, engaged in inter-state commerce, we 
had much doubt of our right to determine 
this question upon testimony produced on 
the hearing on the habeas corpus. But 
following the case of McDowell vs. Keeper 
of the County Prison, where our own 
Supreme Court heard evidence in a habeas 
corpus case and determined the facts, and 
discharged the relator from arrest in a 
civil case, on the process of a court of 
record, it seems that we ought not to hesi- 
tate to treat the fact that the relator was 
the citizen of another State as an estab- 
lished fact, it being sworn to by himself 
and another witness and not even denied 
by way of argument. 

If there were any facts in dispute so 
that we could not see any prospect of 
reaching a different conclusion by requir- 
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iog the relator to have the Justice's judg- 
ment reviewed on certiorari, or appeal, that 
course would be pursued. But suppose 
the case to be before us on certiorari, the 
relator would clearly be entitled to prove 
that he was a citizen of another State en- 
gaged in inter-state commerce, and then we 
would have the same question upou the 
same undisputed facts, and of course the 
decision would be the same. 

We think it clearly appears that the 
justice had no jurisdiction, and the whole 
proceeding is therefore void. 

Let the relator be discharged. 

(See preceding case.) 



C. P. OP YORK CO. 

Frank Malting Company vs. York Manufac- 
turing Company. 

Interpleader — Conclusiveness — Realty or 
personalty — Fixtures. 

Plaintiff wa8 the mortgagee of the York Brew- 
ing Company, and on a levari facias purchased 
the plant, including the refrigerating apparatus. 
Afterward defendant, on his judgment against 
the Brewing Company, levied on the same re- 
frigerating apparatus, whereupon plaintiff set 
Dp his title and on the sheriff's return this inter- 
pleader was framed. 

Hdd, that this was the proper method, under 
the rules of court, to determine the title. 

There was an agreement between the defend- 
ant and the York Brewing Company that the 
refrigerator should not become part of the 
realty, but that it should remain the personal 
property of the defendant. 

H^d^ that this could not affect the mortgagee 
without notice, and that the title passed to him 
by the sale under the mortgage. 

The plaintiff is not estopped from claiming 
the refrigerating apparatus as realty and pass- 
ing to him under the mortgage because by the 
rule of court in the action of interpleader he is 
compelled to describe it in his declaration as 
"goods and chattels.'* 

The law does not favor either multiplicity of 
actions or technicalities. Neither precedent, 
justice nor common sense, usually the chief 
bases for legal decisions, dictates that the plain- 
tiff shall be turned out of court, with a bill of 
costs saddled upon him, and required to seek 
another, if more appropriate, remedy at law or 
in equity. 

Interpleader. Rule for new trial. 

Cochran ^ Williams and N. M. Wan- 
ner for rule. 



Oeise ^ Strawhridge and John A^ 
Coylej contra. 

The apparatus levied on by the defendants^ 
as the personal property of their judgment 
debtor was described as follows : " Vertical 
20-ton refrigerating machine, two compress- 
ors, steam engine, intermediate tank and 
coil, primary tank and coil, two ammonia 
condensers and coils, high pressure re- 
ceivers, gauge-boards and gauges, wrench- 
board and wrenches, all pipes and fittings 
to same, ammonia in system, horizontal 
boiler and free front, stack to same, hot 
water heater, boiler feed pump, 25 horse 
horizontal engine pipes and fixtures, brine 
circulating pump, ammonia bottom to cooler,, 
temperate pump, sweet water cooler with 
coil, pipes and connections belonging to 
temperature system, brine tank, evaporating 
coils, brine in tank, all refrigerating coils,, 
etc." 

On the trial the plaintiff introduced evi- 
dence to show that the articles, the title to 
which is now being tried, were a connected 
system forming a refrigerating machine in 
and attached to said brewery of Ehrhorn 
and others, and used by them in manufac- 
turing and keeping cool beer at paid 
brewery, and that the same was necessary 
in said manufacturing, and preserving the 
beer thus manufactured ; that said article* 
composing the connected system of the 
said refrigerator were in said brewery,, 
principally on the first floor, securely fast- 
ened ; and parts of it, describing said 
parts, on the second or third floor in the 
brewery, or parts annexed to the same, 
connected by ammonia and brine pipes — 
supply and return pipes — with compress- 
ors, pumps, tanks, etc., composing the 
articles, the ownership of which is in con- 
troversy here. 

March 16th, 1895. Opinion by Bit- 

TBNGER, J. 

The question to be determined in this^ 
issue, is whether the component parts of 
machinery of the refrigerating apparatus 
in the brewery of the plaintiff, purchased 
at a sheriff's sale, made on the writ of 
levari facias on his mortgage, attached as^ 
the same are to the brewery, and neces- 
sary in the making and preserving beer,. 
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are part of the realty, or whether they are 
personal property, capable of being levied 
upon and sold as such, on the defendant's 
fieri facias J issued on a judgment re- 
covered after the execution of the mort- 
gage. 

The paid judgment is only against two 
of the mortgagors, and not against them 
all. Fixtures are such not only by the 
nature of their annexation to, or connec- 
tion with realty upon which they are 
placed, as held in the early decisions, but 
they are fixtures or personalty according 
to the manner in which they are used in 
4uch an establishment as the plaintiff's 
brewery, and their necessity for the 
proper conduct of the business of the 
establishment, or manufactory. Physical 
annexation to realty is not necessary to 
<3onvert a chattel into a fixture ; whether 
it be such depends on the business for 
which the premises are used. If an article, 
whether fast or loose, be indispensable in 
the carrying on a specilic business, it be- 
<;omes part of the realty ; Morris' Appeal, 
88 Pa., 368 ; Christian vs. Dripps, 28 Pa., 
271 ; Ege vs. Kille, 84 Pa., 388 ; Huston 
vs. Clark, 162 Pa., 435-7. 

These articles were connected with and 
necessarily used in the process of making 
and preserving beer, as the same is now 
manufactured, and were, therefore, a part 
of the plant, at the time of the giving of 
the mortgage. The plaintiff loaned the 
moneys secured by the mortgage, on the 
credit of the brewery including the refrig- 
erator, as it was maintained and operated 
at the time of the execution of the mort- 
gage. The evidence is that the plaintiff 
had no notice that the refrigerator was not 
what it appeared — a part of the brewery — 
when the plaintiff parted with his money 
and took the mortgage. 

When personal property is sold for the 
purpose of being annexed to the realty and 
is 80 annexed, an agreement between the 
seller and buyer that it shall not become 
part of the realty but shall remain the per- 
sonal property of the seller, will not bind 
or affect the vendee or mortgagor without 
notice. Notwithstanding such agreement, 
the property will pass to such vendee or 
mortgagee as part of the realty : Savings 



Bank vs. Exter Works, 127 Mass., 542; 
Savings' Bank vs. Stevens Tool Co., 130 
Mass., 551 ; 8 Am. and Eng. Enc. Law, 
36. The same rule applies between ven- 
dor and vendee, mortgagor and mortgagee, 
lb., 53. 

For these reasons the agreement " B " 
between the defendant and George Ehr- 
horn, H. Joseph Welters and Robert E. 
Kabisch, dated October 29, 189'J, of which 
the plaintiff had no notice, and of which 
the mortgagee had no notice prior to lend- 
ing the money and accepting the mortgage 
on February 1, 1898, could not be ad- 
mitted, to affect the rights of the plaintiff, 
who claims on a sale on said mortgage. 

That the refrigerating apparatus passed 
with the real estate, by the mortgage and 
sale thereupon to the plaintiff, is clear: 
8 Am. and Eng. Enc. Law, 56 ; lb., 53. 
The ownership or title of George Ehrhom, 
H. Joseph Welters and Robert E. Kabisch 
passed by the mortgage and sale on the 
levari facias^ to the plaintiff, and no prop- 
erty in said refrigerator remained in the 
defendants in the fi. fa.^ which could be 
levied and sold on the said writ of execu- 
tion. 

The defendant asserted that said machin- 
ery was personalty and the property of die 
defendant in the execution, by issuing the 
writ and levying the said property. The 
plaintiff, as the most prompt and effective 
way of stopping the sale of said property, 
on said writ, as personalty of the defend- 
ants in the execution, notified the sheriff of 
his ownership of the property by virtue of 
the mortgage and purchase upon the levari 
facias. Whereupon the sheriff petitioned 
the court to compel the claimants to inter- 
plead, for the oflBcer's protection. The 
necessary rules were issued and served, 
and an issue ordered and framed by the 
court, for the determination of the tide to 
the property. 

It is stoutly contended by the learned 
counsel for the defendant that the plaintiff 
had more effective and appropriate reme- 
dies, by a bill in equity or an action of 
trespass or replevin (in case of the unlaw- 
ful removal of the property). This is 
questionable. These suggested remedies 
were certainly not .so prompt, and it is a 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



215 



question whether the plaintiff might not 
have hazarded rights by their attempted 
employment. But why should not the 
question of title be promptly settled in this 
action ? Because, it is answered, the plain- 
tiff is estopped from showing that the ma- 
chinery under levy is fixtures or part of 
the real estate, by voluntarily appearing to 
the rale, to maintain this title and by de- 
claration under the rule of court, describ- 
ing the property as " goods and chattels." 

The rule of court provides that the 
claimant shall be the plaintiff in the issue 
framed by the court; that the claimant 
shall within five days after the issue is 
awarded file his declaration ; that the form 
of the declaration shall be "A. B., plaintiff, 
complains of C. D., defendant, and says 
that heretofore, to wit: on &c., the right 
of property in certain goods and chattels, 
viz : (here specify the property claimed) 
was and still is in him, and that the defend- 
ant, disregarding such right, has caused 
said goods and chattels to be levied on as 
the property of E. F.; he, therefore, brings 
this writ to determine the right of property 
aforesaid." 

Thus it appears that the plaintiff was re- 
quired, by said rule, to declare as he has. 
The issue and proceedings under it are but 
the formal procedure, prescribed by the 
act of assembly and rule of court, for the 
determination of the question of whether 
the property claimed is that of the defend- 
ant in the execution, or that of the claimant. 

We do not think the plaintiff is estopped 
from claimieg the property in question by 
virtue of the mortgage and the purchase of 
the real estate on the levari faeiaSy simply 
because he complied with the rule of court 
in filing this declaration. 

The plaintiff ought not to be prejudiced 
by the rule of court which inappropriately 
makes him the plaintiff in the issue and 
orders him to declare, terming the property 
claimed as goods and chattels, as they are 
claimed and termed by the defendant. 
The claimant only appears to defeat the 
claim of the defendant, who seeks to sell 
them as the property of defendants in the 
execution. 

The evidence is clear that the property 
in question was a part of the brewery at 



the time of the execution of the mortgage, 
and was such at the time of the sale, 
upon the same; that the mortgagee had 
no notice of the agreement "B" when the 
mortgage was executed and delivered ; 
and therefore under the authorities, here- 
tofore cited, the said property in question 
was covered by said mortgage, and passed 
to tho plaintiff under the sale. The de- 
fendants in the execution, therefore, at the 
time the Ji. fa. was issued had no title to 
the property in question which was capable 
of being levied upon or sold. A sale on 
said writ, or a venditioni exponas j could 
vest no title in any purchaser. 

The law does not favor either multipli- 
city of actions or technicalities. Neither 
precedent, justice, nor common sense, 
usually the chief bases for legal decisions, 
dictates that we shall turn the plaintiff 
out of court, with a bill of costs saddled 
upon him, and require him to seek an- 
other, even if more appropriate remedy 
at law or in equity. Especially is this 
true when, upon the evidence, neither 
the defendant or any other purchaser at a 
sale on the fi.fa. of the defendant, would 
acquire any title, whatever, to the prop- 
erty in question. Plaintiff is not con- 
cluded by his claim here, in another action. 
If he has made a mistake in chosing his 
legal remedy that cannot prejudice him, 
hereafter; Christian v8,. Dripps, supra. 
We think the following cases sustain our 
ruling, that the title to the property may 
properly be determined in this issue, ac- 
cepted as it has been by both parties for 
that purpose ; Hoskins vs. Woodward, 45 
Pa., 42; Harlan vs. Harlan, 16 Pa., 610 ; 
(a replevin case) cited approvingly in 
Ferguson vs. Lauterstein, 160 Pa., 43; 
Cemetery Company vs. Bancroft, 161 Pa., 
197 ; Huston vs. Clark, 162 Pa., 437. It 
is true the point raised by defendant here, 
does not appear to have been raised in the 
cases cited, but we may safely assume that 
it was not interposed, by the counsel de- 
fending in those cases, because they 
deemed it unavailing. After having ac- 
cepted the issue and joined therein, with a 
knowledge of the nature of plaintiff's claim 
of title, the defendants cannot now avail 
themselves of this technicality. 
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We therefore fail to see any reason why 
the defendant's motion in arrest of judg- 
ment and for a new trial should prevail. 

The motion is overruled and the rule is 
discharged. 



S^S^f MiscelhtiQ, 



A Dramatic Denouement.* 

Alexander Hamilton and Aaron Burr 
were occasionally associated in the trial of 
a cause. On such occasions they were al- 
most irresistible. It is related that, on one 
occasion, they were retained to defend a 
man indicted for murder, and who was 
generally believed to be guilty, though the 
circumstances under which the crime was 
committed rendered it a deeply interesting 
case of circumstantial evidence. During 
the progress of the trial, as the circum- 
stances were developed, suspicion began 
to attach to the principal witness against 
the prisoner. Burr and Hamilton brought 
all their skill in cross-examination to bear 
on the witness, in the hope of dragging 
out of him his dreadful secret. But with 
singular sagacity and coolness he eluded 
their efforts, though they succeeded in 
darkening the shadows of suspicion that 
fell upon him, and strengthening their con- 
victions of their client's innocence. 

Before the cross-examination of the wit- 
ness was concluded, the court adjourned 
for tea. 

" I believe our client is not guilty, and I 
have no doubt that Brigham, that cunning 
witness, is really the guilty man : but he is 
so shrewd, cool, and deep, that I am fear- 
ful his testimony will hang poor Blair, our 
client, in spite of all we can do," said 
Hamilton to Burr, while on their way back 
from the court-room to the hotel. 

" I agree with you that Blair is not guilty, 
and that Brigham is, and I believe we can 
catch him. I have a plan that will detect 
him, if I am not wonderfully mistaken," 
said Burr. He then proceeded to explain 
to his associate the nature of his plan. 

"You may succeed," said Hamilton, 

* From Lawyer and Client, by L. 15. Proctor. 



after listening to the plan. "It's worth 
trying at any rate, though you have a man 
of iron to deal with." 

After tea. Burr ordered the sheriff to 
provide an extra number of lights for the 
evening session, and to arrange them so 
that the rays would converge against the 
pillar in the court room near the place 
occupied by the witness. 

The evening session opened, and Borr 
resumed the cross-examination of the wit- 
ness. It was a test of the profound akill 
and subtlety of the lawyer, the self-posses- 
sion, courage and tact of the witness, 
standing on the very brink of a horrid gulf, 
calmly and intrepidly resisting the efforts 
of the terrible man before him to push him 
over. At last, after dexterously leading 
the witness to an appropriate point. Burr 
suddenly seized a lamp in each hand, and 
holding them in such a manner that their 
light fell instantaneously upon the face of 
the witness, he exclaimed in a startling 
tone, like the voice of the avenger of blood: 
"jSentlemen of the jury, behold the mur- 
derer!" 

With a wild convulsive start, a face of 
ashy pallor, eyes starting from their sock- 
ets, lips apart, his whole attitude evincing 
terror, the man sprang from his chair. For 
a moment he stood motionless, struggling 
to regain his self possession. But it was 
only a momentary struggle ; the terrible 
words of the advocate " shivered along his 
arteries," shaking every nerve with para 
lyzing fear. Conscious that the eyes of 
all in the court room were fixed upon him, 
reading the hidden deeds of his life, he left 
the witness stand, and walked shrinkingly 
to the door of tt^e court room. But he was 
prevented by the sheriff from making his 
escape. 

This scene, so thrilling and startling, 
may, perhaps, be' imagined, though it can 
not be described. . It struck the spectators 
with silent awe, changing the whole aspect 
of the trial. | 

The false witnefss was arrested ; two in- 
dictments found )igainst him, one for mur- 
der, another for pierjury . He was acquitted 
on his trial for Jmurder, but subsequently 
convicted of perjury and sentence to a long 
imprisonment. / 
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C. p. OP LANCASTER COUNTY. 

Plnnuner vs. Sholmyer, et al., trading as 
The Duplex Paper and Manufacturing Co. 

Landlord and tenant — Liability for re- 
pairs — Defective con struction — Dam- 
ages to tenant by reason of — Set off ofy 
against rent. 

Damages suffered through want of repairs 
<iau not be set off against reut in arrears, where 
the landlord had not agreed to repair. 

The defendant leased from the plaintiff the 
first floor and basement of a building in New 
York City, agreeing **to make repairs (not 
made necessary by fire) requisite to preserve 
the premises in good condition, such repairs to 
be equal to the original in class and quality." 
On suit for rent in arrears, the affidavit of de- 
fense set forth as a set off, damage to defend- 
ants' stock of goods stored iu the basement by 
water, owing to the faulty construction of the 
sewer connection, which plaintiff refused to 
remedy, and that under New York laws such 
set off was allowable. 

Held^ that such set off was not allowable un- 
der New York or Pennsylvania laws, and the 
affidavit of defense was insufficient. 

February Term, 1895. No. 17. 

Assumpsit. 

Z>. G, Eshhman and J. B, Kaufman^ 
for plaintiff. 

B, C. Kready and Brown ^ Hensel^ 
for defendant. 

May 25th, 1895. Opinion by Liv- 
ingston, P. J. 

The plaintiff's statement is as follows : 
"This suit is brought by Mary E. Plum- 
mer, trustee, against George Shulmyer 
and William J. Smith, trading as the Du- 
plex Paper and Manufacturing Co., and 
George Shulmyer and William J. Smith, 
defendants, to recover the sum of three 
hundred dollars for the monthly rent due 
by thfem, for the months of November and 
December, 1894, and the month of Jan- 
uary, 1 895, payable monthly in advance. 



at the rate of twelve hundred dollars a 
year, for the first floor and basement of 
the building known as No. 129 West 
Broadway, in the city of New York, as by 
the lease signed by them, and dated March 
16, 1894, appears, and a copy of which is 
hereto annexed. 

Also for book account for repairing said 
leased premises according to the terms of 
the lease, amounting to the sum of three 
iVff dollars, of which the annexed is a copy. 

Which monthly rents of $100 each be- 
came due on the first days of November 
and December, 1894, and January, 1895, 
and the book account became due and pay- 
able on the 6th day of December, 1894. 
All of which still remains due and unpaid, 
except as hereinafter stated. 

And the plaintiff avers that there is 
justly due to her from the defendants on 
the said lease and said book account, the 
sum of three hundred and three ^^o^ dol- 
lars with interest thereon, from the dates 
therein stated ; less the sum of fifty dol- 
lars paid by the defendants to the plaintiff 
on the 17th day of January, 1895." 

To this statement an affidavit of plaintiff 
is affixed. 

This statement was tiled February 1, 
1895. A copy of the lease, as follows, 
was attached to the statement : 

" This indenture, made the 16th day of 
March, in the year one thousand eight 
hundred and ninety-four, witnesseth, that 
Mary E. Plummer, of the city of New 
York, as lessor, grants, demises and lets 
to Duplex Paper & Manufacturing Com- 
pany, of Lancaster, Penna., and to their 
legal representative, as lessee, all of the 
first floor and basement of building, known 
as No. One hundred and Twenty-nine 
(129) West Broadway, in the city of New 
York, for the term of three years, com- 
mencing the first day of May, eighteen 
hundred and ninety-four, and ending the 
first day of May, eighteen hundred and 
ninety-seven. 

The said lessee, for themselves and their 
legal representatives, doth covenant with 
the said lessor and her legal representa- 
tives as follows: 

First. To pay the annual rent of 
(1,200) twelve^ hundred dollars in equal 
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monthly payments, in advance on the first 
days of each and every month during said 
term. 

Second. On the first day of August, 
in each year, to pay the annual charge 
assessed by law upon the demised premises 
for Croton water. 

Third. Not to cut, drill into, nor other- 
wise disfigure, nor allow the disfigurement 
of the iron, marble or stone of the build- 
ing; nor obstruct nor permit obstruction 
of any lights or skylights; nor injure nor 
deface the premises; nor without the 
written consent of the lessor, make any 
alterations therein ; nor use, nor suffer to 
be used, the whole or any part thereof, for 
any purpose more injurious thereto than 
the selling of paper and paper bags. 

Fourth. To make, without expense to 
the lessor, repairs (not made necessary by 
fire) requisite to preserve the premises in 
good condition, such repairs to be equal to 
the original in class and quality. If any 
leakage of the roof shall occur, the lessee 
shall notify in writing the lessor, and said 
lessor shall not be lit^ble for any damage 
caused by such leakage, except upon failure 
to repair the roof within a reasonable time 
after such written notice is delivered to the 
lessor. 

Fifth. To permit the lessor and her 
agents at all times to enter any part of the 
premises for the purpose of inspection and 
repair, and to show them to persons wishing 
to hire or purchase; and during three 
months preceding the expiration of the 
term, to allow the usual notice, "to let" or 
"for sale,'* to remain posted upon the 
premises. 

Sixth. Not to use the premises or any 
part thereof, nor allow their use, for any 
business which will increase the rate of in- 
surance on the building. 

Seventh. Upon any determination of this 
demise to peaceably surrender the premises 
in as good condition as at the commence 
ment of the term, reasonable wear and 
damage by fire excepted. 

Eighth. Lessor further agrees with the 
said lessees to give the said lessees from 
now until the first of May, eighteen hun- 
dred and ninety-four (1894), possession 
of said demised premises free of charge ; 



rent to commence on first dav of Ma?* 
1894. ^ '' 

In consideration and upon condition that 
the aforesaid rents, covenants and agree- 
ments be all and severally paid and per- 
formed, without evasion or delay, the les- 
sor for herself and her legal representatives, 
covenants that the lessee and their legal 
representatives may at all times during 
said term peaceably have and enjoy the 
demised premises." 

Copy of book account filed was as fol- 
lows : 

" Duplex Paper and Manupaturing Co., 
George Shulhyer and William J. Smith, 
To Mart E. Pldmher, Trustee, Dr. 
1894, Dec. 6th. 

Repairs in plumbing. See covenant in 
lease $8.60." 

On February 16, 1895, defendant filed 
the following affidavit of defense : 
" Lancaster County^ 88. : 

George Shulmyer and the Duplex Paper 
and Manufacturing Company, the defend- 
ants above named, being duly affirmed, 
say that on the 16th day of March, 1894, 
the said defendants leased from the plaintiff 
the first floor and basement of building 
known as No. 129 West Broadway, in the 
city of New York, for the term of three 
years, at the annual rent of $1,200, pay- 
able monthly in advance, as provided Id 
the lease, a copy of which is attached ta 
plaintiff's statement; that the said William 
J. Smith signed said lease as surety for 
the defendant, Shulmyer; that by reason 
of improper construction of said building 
(the basement being connected with the 
public sewer) the water at times backing 
from the sewer into said basement, all 
of which the said plaintiff knew when 
she leased the premises to the said 
defendant, and although requested by 
him to rectify said faulty construction 
of the sewer, failed to do so; and on Sep- 
tember 19, 1894, when the defendent had 
a large quantity of paper, paper bags, 
manilla paper, and nickel paper cutters 
stored in said basement, the water from 
the public sewer backed through the pri- 
vate sewer of said building into the base- 
ment thereof, entirely destroying some of 
the goods, and injuring the balance to such 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



219 



an extent as to make them almost worth- 
less. That the defendant, Shulmjer, 
notified the said plaintiff of the damage to 
his goods and that she made no demand for 
rent for the months of November and De- 
cember, 1894, and January, 1895, until 
some time in January, 1895, after the 
plaintiff had sold the premises leased by 
the defendant and the purchaser of said 
leased premises had remedied the faulty 
construction of said basement so as to make 
it safe and tenantable. The said plaintiff 
then made a demand for the three months' 
unpaid rent, and the said defendant paid 
her fifty dollars and claims to set off the 
damages to his goods for the balance of the 
rent ; that the damages to his goods and 
his inability to use the basement for some 
time amounts to the sum of $264.50. That 
the said Shulmyer is sole owner, or was 
at the time of the lease sole owner, of the 
Duplex Paper Manufacturing Company, 
and that at the time of the bringing of this 
suit he was in no wise indebted to the 
plaintiff. All of which the said defendant 
expects to be able to prove upon the trial 
of the said cause. 

GbORGB SHUYLBfYBR.*' 

On March d, 1895, plaintiff filed reasons 
and entered a rule to show cause why 
judgment should not be entered against 
defendant in favor of plaintiff for want of a 
sufficient affidavit of defense. 
The following are the reasons assigned : 
•* 1. If there was any defect in the con- 
straction of the building, it is no defence 
against suit for rent. 

2. The defendants are not entitled to 
set off against this action for rent, damages 
to goods placed by them in the premises, or 
for their inability to use the basement. 

3. If there was any defect in the con- 
struction of the building or its connection 
with the sewer, the defendants were aware 
of it at the time of leasing, and therefore 
they have no legal defense. 

4. The facts set forth in the affidavit of 
defense do not constitute a legal defense 
to the plaintiff's action, nor do they con- 
stitute a ground of set off. 

5. The defendants did not protect them- 
selves by covenants in the lease against 
defects in the building, and, therefore, 



they took the risk of quality and condition 
thereof." . 

The plaintiff being a nonresident. 

On March 20, 1895, defendants by their 
attorneys, Messrs. Kready and Brown 4; 
Hensel, moved the Court for a rule on 
plaintiff to give security for costs before 
next term. 

Same day rule granted, and the Court 
fix bail at the sum of $150, all proceed- 
ings to be stayed in the meantime. 

On March 30, 1895, plaintiff paid into 
Court $150, as security for costs of suit 
as required by rule of Court of March 20, 
1895. 

On May 4, 1895, defendant filed a sup- 
plemental affidavit of defense, as follows, 
viz.: 

" Lancaster County, ««., 

' George Shulmyer, the above-named de- 
fendant, being duly affirmed according to 
law, for further defense to plaintiff's 
claim, says that the defects referred to in 
the affidavit of defense filed, were brought 
to the attention of the plaintiff, but were 
not remedied. And he still further alleges 
that he has been informed, and expects to 
be able to prove on the trial of the cause, 
that under the laws of the state of New 
York, in which the contract was made, he 
would be allowed to set off against plain- 
tiff's claim for rent his damages as set out 
in the affidavit of defense filed. 

George Shulmyer." 

On May 4, 1895, plaintiff's counsel 
alleged insufficiency in the supplemental 
affidavit of defense for the following 
reasons, viz.: 

« 1. That plaintiff did fully reply to the 
defendant's affidavit of defense in the 
former affidavit filed. 

2. Under the present laws of New York 
the defendants would not be allowed to set 
off against plaintiff's claim for rent, the 
damages he sets out in his original affidavit 
of defense or the supplement filed this day, 
which plaintiff is ready to show and prove." 

In Taylor on Landlord and Tenant, 
§ 327 (page 229, 4th ed.), it is said : " The 
landlord sometimes covenants to repair; 
and for his own sake will generally prevent 
the premises from running to decay ; but 
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unless he binds himself by an express 
agreement to that effect, the tenant, whether 
for life, for years, or at will, cannot compel 
him to repair. The common law has 
always thrown the burden of repairs, as 
much as possible, upon the tenant." 

In conformity to this principle it was 
laid down by Savage, C. J. (Ibid., § 328), 
that at common law " it is not in the power 
of a tenant to make repairs at the expense 
of his landlord, unless there be a special 
agreement between them authorizing him 
to do this. The tenant takes the premises 
for better or for worse, and cannot involve 
the landlord in expense for repairs without 
his consent;" citing a case where there 
was a lease of a house, with the use of a 
pump standing on the lessor's premises, in 
which it was held that the tenant had no 
remedy against the landlord for suffering 
the pump to be out of repair, unless he had 
agreed to keep it in repair. 

When the landlord has expressly cov- 
enanted to repair, the obligation will be 
enforced; and if he sues for rent, the 
tenant may recoup any damages he has 
sustained by reason of the landlord's 
breach of the agreement; citing a case 
(Ibid., § 331, 6 Term. R., 488) where an 
action was brought for half a year's rent; 
the defendant pleaded that he covenanted 
to repair, " casualties by fire and tempest 
excepted." That a violent tempest arose, 
and threw down a stack of chimneys be- 
longing to the house, and damaged the 
house so much that it would have become 
uninhabitable if he had not repaired it, and 
that he had laid out j£30, which he was 
ready to set off against the rent claimed. 
The Court held that the landlord was under 
no obligation to repair damages by "fire 
or tempest," and that the exception was 
introduced into the lessee's covenant for 
his benefit, and to exempt him from par- 
ticular repairs. 

Jackson & Gross say (Chap. 17, Sect. 
11, § 1045), there is no covenant or 
promise implied on the part of the land- 
lord that he will make repairs. Unless 
the landlord bind himself by an express 
covenant to repair, he is not liable for any 
repairs whatever. 

In the copy of the lease before us, the 



only clause relating to repairs is the 
Fourth, which reads thus: 

Fourth. (The Lessee.) "To make 
without expense to the lessor, repairs (not 
made necessary by fire) requisite to pre- 
serve the premises in good condition. 
Such repairs to be equal to the original in 
class and quality. If any leakage of the 
roof shall occur, the 'lessee shall notify in 
writing the lesssor, and said lessor shall 
not be liable for any damages caused by 
such leakage, except upon failure to repair 
the roof within a reasonnble time after 
such written notice is delivered to the 
lessor." 

And, the seventh. "Upon any deter- 
mination of this demise to peaceably sur- 
render the premises in as good condition as 
at the commencement of the term, reason- 
able wear and damage by fire excepted." 

" Repair means to restore to its former 
condition, not 'to change either the form or 
material." (Maberry vs, Dudley, 2 Pa., 
367; Adesco Oil Co. vs. Richardson & 
Tack.) 

In Bussman vs. Ganster (72 Pa., 285), 
Sharswood, J., sayB: It has not been, 
and cannot be controverted, that if the in- 
strument of writing, a copy- of which was 
filed in the court below, was a lease of the 
land with the building erected thereon, and 
contained an express covenant to pay the 
rent, the destruction of the building by 
fire, even though the lessor had insured 
the building, and received the insurance 
money thereon, constituted no defense 
either in law or equity to an action of 
covenant to recover the stipulated rent. 
(In this case there was no covenant in the 
lease requiring the landlord to repair or 
rebuild.) Caveat emptor applies in con- 
tracts between lessor and lessee in Penn- 
sylvania. (Twibill vs. Brown, 17 W. N. 
C, 221.) 

Though a building be demised for a spe- 
cial purpose, without any covenant by the 
tenant to repair, the lessor is not bound to 
keep it in tenantable repair for such pur- 
pose. (Samuel vs. Scott, 3(5 Leg. Int., 
382.) 

The untenantable condition of the prem- 
ises is no defense to an action for rent. 
(Thompson vs. Flinn, 83 P. L. J., 244; 
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86 ra., 327 ; 4 W. N. C, 369 ; 1 W. N. 

C, 266.) 

Repairs cannot be set off against rent in 
arrear, unless the landlord has agreed or 
covenanted to repair. (Rawle vs. Balfour, 
16 W. N. C, 195.) 

Under the law as above stated, and the 
decisions referred to, neither the affidavit 
of defense nor the supplement show that in 
Pennsylvania, under her laws, the defend- 
ant has any legal defense. 

In his supplemental affidavit the defend- 
ant claims that as the contract was made in 
the city of New York, and State of New 
York, under the laws of the State of New 
York, in which the contract was made, he 
would be allowed to set off against plain- 
tiff's claim for rent his damages, as set out 
in his affidavit of defense filed. 

In the argument his counsel referred to 
Laws of New York, 83d Session, 1860, 
, chapter 345, page 592, Act passed April 
13, 1860, which reads thus: 

''Section 1. The lessees or occupants 
of any building which shall, without any 
fault or neglect on their part, be destroyed, 
or be 80 injured by the elements, or any 
other cause, as to be untenantable and 
nnfit for occupancy, shall not be liable Or 
bound to pay rent to the lessors or owners 
thereof, after such destruction or injury, 
unless otherwise expressly provided by 
written agreement or covenant, and the 
lessees or occupants may thereupon quit 
and surrender possession of the leasehold 
premises and of the land so leased or oc- 
capied." 

In Wittey vs. Mathews (N. Y. Ct. of 
App., Vol. 52, p. 512, 7 Sickels), decided 
May, 1873, it is said : The obligation of a 
landlord to repair demised premises, rests 
solely upon express contract. A covenant 
to repair will not he implied, nor will an 
express covenant be enlarged by construc- 
tion. 

That where a lease from defendant to 
plaintiff contained a paragraph with three 
clauses : 

1. In case the premises should be par- 
tially damaged by fire, but not rendered 
untenantable, the same were required to 
be repaired with all convenient speed at 
the expense of the lessor. 



2. In case they were rendered untenant- 
able, the rent was to be paid up to the 
time of the fire, and then to cease until the 
premises were put in repair. 

3. In case of total destruction, the lease 
was to cease upon payment of the rent up 
to that time, otherwise to remain in force 
at the option of the lessor. 

The contingeny provided for by the 
second clause occurred, defendant (lessor) 
determined not to repair but to rebuild, 
and to terminate the lease. 

In an action to recover damages, 

Held^ That it was optional with de- 
fendant to continue the tenancy by repair- 
ing the premises or to terminate the lease, 
and that plaintiff had no cause of action. 

The obligation of a landlord in any case 
to repair or rebuild premises rests solely 
upon express covenant or undertaking. 
Without an express covenant to that effect 
by the lessor, he is neither bound to repair 
the demised premises himself, nor to pay 
for repairs made by the tenant. Mumford 
vs. Brown, 6 Cow. (N. Y.), 475 ; Arden 
t;«. Pullen, 10 M. & W., 821. 

In Ferdinand Suydam et. al.^ Trustees, 
vs. Wm. H. Jackson (54 N. Y., 450 ; 9 
Sickels, 450), decided September, 1873, 
it was held that the provisions of the Act 
in reference to the rights and liabilities of 
lessors and lessees (Chap. 345, Laws of 
1860) relieving a tenant from the pay- 
ment of rent of a building, which without 
fault or nesjiigence upon his part shall 
have been destroyed or so injured by the 
elements or other cause as to be untenant- 
able, have reference to a destruction or 
injury resulting from some sudden and 
unexpected action of the elements or other 
cause, and not to the gradual deteriora- 
tion and decay produced by the ordinary 
action of the elements. It does not affect 
the common law rule requiring the tenant 
to make ordinary repairs. 

In Jaffee vs. Hartean (56 N. Y., 398 ; 
11 Sickels, 398), decided April, 1874, it 
was held that a lessor of buildings, in the 
absence of fraud or any agreement to that 
effect, is not liable to the lessee or others 
lawfully upon the premises for their condi- 
tion, or that they are tenantable and may 
be safely and conveniently used for the 
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purposes for which they are apparently 
intended. 

In Lockrow vs, Horgan (58 N. Y., 635, 
p. 3 ; 13 Sickels, 635), decided June, 1874, 
the action was brought to recover rent and 
for repairs, also for improveraents put upon 
the demised premises by the defendant 
(the tenant) and removed by him. The 
lease contained a covenant on the part of 
the defendant, to make such improvements 
as he might require, also to make all neces- 
sary repairs and to keep the same in ten- 
antafole order at his own cost, and to leave 
all the improvements upon the premises at 
the expiration of the lease. 

The defense was that the premises be- 
came untenantable because of the settling 
of the rear wall of the building, owing to 
the original defective construction of the 
foundation ; and defendant had, therefore, 
abandoned them. He claimed that his 
covenant to repair did not cover such a 
defect, and that under the statute (Chap. 
845, Laws of 1860) the premises having 
thus become untenantable, he was exon- 
erated from the payment of the rent. The 
Court held, that as the covenant was ab- 
solute to make all necessary repairs and 
keep the premises in tenantable order, and 
no fraud on the part of the landlord having 
been shown, defendant was bound to make 
the repairs, irrespective of the cause of the 
defect, and defendant having abandoned 
the premises without making the repairs, 
the landlord had a right to make them and 
recover the expenses. 

It is very evident, therefore, that under 
the New York statute, to which he has 
referred, and the construction it has re- 
ceived by the courts of the State of New 
York, the affidavit and supplemental affi- 
davit of defense set forth no available 
grounds of defense, and are wholly in- 
sufficient; and being, as we have seen, 
clearly insufficient under the laws of Penn- 
sylvania, the plaintiff is entitled to judg- 
ment. 

We, therefore, enter judgment in favor 
of plaintiff and against defendants for the 
sum ef three hundred and sixty-three 
($363.00) dollars, with costs of suit. 



C. P. OF LANCASTER COUNTY. 
Lane ft Go. vs. Lebzelter. 

Action on contract — Verdict for less than 
$100— Costs— Act of 18}0. 

Wheu the plaintiff iu an action of assump- 
'eit to recover $231, the price of goods ordered 
by aud shipped to the defendant, recovers less 
than $100, the only defense having been that tbe 
^oods were not as oi*dered, and the plaintiff 
Bled no affidavit that he believed the amouDt 
due to exceed $100, he will not be allowed costs. 

August Term, 1893, No. 3. 

Rule to show cause wh j judgment should 
not be entered for the amount of the ?er- 
diets only, and not for costs, the verdict 
being for less than $100, and no affidavit 
having been filed when the summons issued 
that plaintiff's claim exceeded $100. 

B. F. Davis ^ for plaintiff. 
B. Frank Fshleman^ W. T, Brown^ 
and Brown ^ Hensely for defendant. 

April 13, 1895. Opinion by Living- 
ston, P. J. 

The Act of 1810, commonly known a» 
the One-Hundred-Dollar Act, § 26, de- 
clares that, ''If any person or persons 
shall commence, sue or prosecute any suit 
or suits, for any debt or debts* demand or 
demands, made cognizable as aforesaid, in 
any other manner than is directed by this 
Act, and shall obtain a judgment or verdict 
therein, which, without costs of suit, shall 
not amount to more than one hundred dol- 
lars, not having caused an oath or affirma- 
tion to be made before the obtaining of the 
writ of summons, or capias, and having 
filed the same in the Prothonotary's Office 
of such county, that he, she or they so 
making oath or affirmation, did truly be- 
lieve the debt due or damages sustained 
exceeding the sum of $100, he, she or 
they so prosecuting shall not recover costs 
in such suit, any law, usage or custom to 
the contrary notwithstanding." 

In the case under consideration, no such 
affidavit was filed — or made before obtain- 
ing the writ of summons. In their state- 
ment the plaintiffs claim that defendant is 
indebted to them in the sum of $231.72 
for lumber furnished him by them at his 
request, as specified in their account, as 
shown in the copy attached, thus : 
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Car No. 8660, B. & O. 
''April 17, 1898. 

Mr. Philip Lebzelter, Lancaster, Pa. 
Boujjht of J. C. & W. B. Lance & Co., 

8887 feet of Hickory Lumber at $40 . $855.48 
Leas Freight 128.76 



With interest from April 25, 1893." 



$281.72 



Said lumber was delivered bj plaintiffs 
to defendant at the freight depot of the 
Reading & Columbia Railroad Co., at 
North Prince street, Lancaster, Pa., and 
there received and taken away by the de 
fendant about April 25, 1893. 

In bis a£Bdavit of defense, defendant 
says he ordered a carload of hickory wood 
from the plaintiff, and the plaintiff instead 
of sending hickory wood containing fibre, 
and to be used in his bending works, and 
to be sold to the trade after being worked 
up into spokes, felloes, wheels and other 
bendings, the plaintiff sent a carload of 
shelLbark hickory, fibreless and brittle, 
which could not be used by the defendant 
in his business, and for the purposes for 
which he ordered the hickory wood from 
the plaindff. The plaintiff sent a carload 
of hickory as a trial, which was guaranteed 
by the plaintiff to fill the conditions re- 
quired by the defendant, and defendant 
informed plaintiff that he never bought 
hickory without seeing it, and that if he, 
the plaintiff, sent a carload to defendant, 
he, the defendant, would pay whatever it 
was worth, and that the carload sent was 
worth, etc., etc. 

On September 23, 1893, the record 
shows the defendant filed the plea of non- 
assompsit, imd that no other plea has been 
filed. 

The case went to trial upon the plea of 
non assumpsit alone. 

The defendant, as shown by the freight 
agent, received a carload of \umber. The 
plaintiff said he sold the lumber to defend- 
ant in his testimony, but he did noc see the 
lumber sent. He testified as to the quan- 
tity sent, and that it was worth after de- 
ducting freight $231.72. On behalf of 
defendant it was testified that the lumber 
sent was not of the quality, nor fit for the 
purpose for which it was ordered, was not 
suitable for bending, that it was dozed. 



some of the witnesses saying it was worth 
nothing except for firewood. 

The jury found that after deducting the 
freight deducted in plaintiff's statement^ 
the lumber was worth but $53.98, and so 
returned their verdict. 

Where the plaintiff in an action in the 
Common Pleas on a contract recover less 
than $100, and there is nothing to show 
that the demand was reduced by set-off,, 
the presumption is that the amount in con- 
troversy was within the jurisdiction of a 
Justice of the Peace. In such a case, the 
plaintiffs refusal to bring his charge be- 
fore the appointed tribunal justly deprives 
him of costs. 

Rogers vs. Ratcliffe, 23 Pa., 185. 

Judgment is, therefore, ordered to be 
entered for the amount of the verdict, to 
wit: $53.98, without costs. 

Rule made absolute. 



JW^ ^isf^Jlang, 



Extra Fare on Trains. 
In a late case the Indiana Appellate- 
Court decides what seems to be a new ap- 
plication of the rule which requires a car- 
rier to allow a person to ride without a 
ticket on the same terms as if he had the^ 
ticket, where it has not given the opportu- 
nity to obtain a ticket. This decision is 
that a railroad company which advertises 
round-trip tickets for sale between certain 
stations at a price less than the regular 
fare, and which fails to make any provision 
for the issuance of such tickets or equiva- 
lent checks by a conductor who does not 
go the whole distance, is liable for the 
ejection of a passenger who attempts to 
procure such a ticket at such station, but 
is unable so to do because of the negli- 
gence or incapacity of the agent, and re- 
fuses upon the train to pay more than the 
rate for such ticket. Cleveland, C. C. & 
St. L. .R. Co. V8. Beckett (Ind. App.), 39 
N. E. Rep., 429. This carries the rule 
of equality in favor of persons riding with- 
out tickets, if they had not been able to 
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obtain any, further than any other case of 
which we have knowledge. A denial of 
the right of a carrier to charge any extra 
fare when paid on a train, if the ticket 
office had not been open so that the pas- 
senger could obtain a ticket, was made in 
the Wisconsin case of Phettiplace. vs. 
Northern Pacific R. Co., 20 L. R. A., 
483, and in numerous cases cited in the 
annotation to that case the same doctrine 
is declared, although there are one or two 
cases to the contrary. Among these cases 
there is no conflict as to the lawfulness of 
a small extra charge for fare paid on the 
train, provided the maximum rate allowed 
by law is not exceeded, and provided also 
that an opportunity to obtain the ticket has 
been given. Whether the maximum rate 
of fare allowed by law can be exceeded by 
the addition of such extra charge is a ques- 
tion that has been but little discussed ; but 
several of the cases have expressly decided 
that such extra charge to a passenger with- 
out a ticket cannot be added if it will in- 
<;rea8e the rate beyond the statutory limit. 
The Indiana case above named consider- 
erably enlarges this doctrine of equality to 
passengers who have failed without their 
fault to get tickets. The extension of the 
rule to round-trip tickets at less than the 
usual rates brings another element into the 
problem, somewhat similar to that which 
would be involved in the case of any spe- 
cial excursion tickets. As to special rate 
tickets, courts have often held a different 
doctrine in various particulars than that 
applicable to ordinary tickets. As to all 
such special rate tickets the question is 
somewhat more difficult, and the Indiana 
-case, we believe, makes the first declara- 
tion upon it. Another element of some 
difficulty may be found where, as in this 
case, the trip extends over different divi- 
sions of the road, or further than one con- 
ductor goes. 



Not a Divided Family. 

There was a certain barrister in Sydney 
well known by reason of his padded chest 
and the bluish dye on his whiskers. His 
services were generally called into request 



when there was no hope of getting a pris- 
oner acquitted by ordinary means of de* 
fense. Holding a brief one day in such a 
case, he made an eloquent appeal to the 
jury, urging them not to blight the future 
of the young prisoner by committing him 
and sending him to jail. He proceeded to 
draw a harrowing picture of two gray- 
haired parents in England looking anx- 
iously for the return of their prodigal son 
to spend the next Christmas with them, 
and he asked, "Had they the hearts to de- 
prive the old couple of this happiness ?" 
The jury, however, being heartless men, 
found the prisoner guilty. 

Before passing sentence the judge called 
for the prisoner's jail record, after examin- 
ing which he blandly remarked " that the 
prisoner had some five previous convic- 
tions against him, but he was glad to say 

that Mr. 's eloquent appeal would not 

remain unanswered, for he would commit 
the prisoner to the Maitland (New South 
Wales) jail, where his aged parents at the 
present moment were serving sentences re-j 
spectively, so that father, mother and son 
would be able to spend the ensuing Christ- 
mas season under one roof." 



SUPREME COURT OPINIONS. 



The Supreme Court, on May 30, 1895, 
handed down the following Per Curiam 
opinions in Lancaster county cases recently 
argued. 

Bremer et al. V9. Mohn et, al,j Common 
Pleas of Lancaster ; judgment affirmed. 

Grimes vs. Shirk, Common Pleas of 
Lancaster ; judgment affirmed. 

Espenshade vs. Lightner, Common PleasI 
of Lancaster ; judgment affirmed. 

Brinser vs. Longenecker et al.^ Common 
Pleas of Lancaster ; judgment affirmed. 

Hambright estate, Ryder, committee^ 
appeal from Orphans' Court of Lancaster 3 
degree affirmed and appeal dismissed, witn 
costs to be paid by appellants. 

Weiler estate, Styer's appeal, Orphans' 
Court of Lancaster county ; decree ai 
modified affirmed and appeal dismissed] 
with costs to be paid by the appellant. ] 
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WarraMf^^Avermetit 4n $Uttement not 
efmrideredm ehmrfftiyf (feurt — Reqmtgt 
ie 'Court 09 te {nBtmation ef jwry-^-^ 
Blateritd n^direetion hy Court — W^en 
thmr^ not friit^ed. 

\niere a plaintiff b^ins big Hstement, in % 
■nit for ^00, wHh the arerment that ^'this strtt 
isfonnded and based apon « ipariaDtv, «« tin 
part uf 4he deCendaoM, of tb« aoundiieiMi and 
bealtliy coDditioa of .-a lot of heif<ir8 bought b^ 
plaintiff of defendants, and tnrther 011 in tbe 
iMeiaeot«veiiB «kat tm^ vf the lieifi&pis «rortb 
aUnt $8i, ««r<e never deUreeed, -tbe V^urt be- 
low is not bonnd to instruct the jury as -to the 
smaHer item unless requested hw nie plaintiff to 
to^o, and in the tfbsenoe of sweiri request, it was 
not error for 4he Co«rt nut to haiie taken itiinte 
account in their charge to the iuxjr. 

In such case it is not error /»r the Court be- 
low to itive, ** for the guidance " of the jury, a 
form of yeidiot iu case tbtiy should tlnit fur tlie 
plaintiffs eetting Ibrth that they find that the 
plaintiff purchased the heifers on a warranty. 

A^ppeal of tibe fdaintiff, J/ooas C. Brinser, 
ffMi ihe jndgmeBt of the Court «f Common 
Pleas of Lancaster <7ountj 00 vepdict for 
deCendanta, Jchn 8. L<>ngeneoker and 
Howard Bailsman, trading as Longeoecker 
k* BaQaman, in an action of Mtsumpsit to 
reoor^v damages in a breach otf* contraet on 
an appeal from the judgment of a juatioe 
if the peace. 

On ihe trial the defendant asked the 
GenBtf inter alia^ te -charge : '^ If tbe jory 
believe from the evidence that neither 
LoDgeneeker nor Baiwman warranted or 
insared these €atde, there ean 'be fio re- 
covery in this case, and the verdict must be 
forllie defendant0'^'^the answer io which 
was as follows : 

By the Coum,Brubaker, J., •*Aftrmed; 
•wre can be no recovery tinless the sound- 
ness and tiealCh of the cattle were war- 
raated, as represented by the plaintilF." 
(Sixth assignment ef error.) 



Tbe let, Sd, 6d, 44) and 6th assignment 
ef e r ror w^re Hhe fcfMowing portions, 
respectively, of «ftie ctiar^ -of the Conrt 
fceliow: 

** Therefore you mt»t find the faet fro« 
*lbe testimony as presented. Was there « 
frarranfty of these cattle ? If these de- 
tsndants did not warrant or insure the 
^drt) and condition of the cattle as repre- 
sented hj 4jhe ptatntiff — m other words, if 
you do not 'beKeve what t!he platntiff eatid 
in this ease, then there can be no reoovery^ 
and tben it will not %e neeeesary for yon 
te go into any other question ; 4>eeau8e, as 
I said before, he reKes sotety ttpon the war* 
ranty of the stock wlien he pnrchilsed it.^ 

** 1 wffl give you -a form which you may 
use as tk guide for that purpose. ShouM 
you t>elieTe from aH the testimony Iftiat 
there was such « warranty as alleged la ^ 
f^atntiff 's statement and as sworn to by tihe 
f^atntUr himself, you should find for the 
(itaintillf. If you believe there was «o 
warranty in this case, you need *?o no fur- 
tber. Then you ought simply to say, we 
find for the defendants. The form of ver- 
dict which I shall hand to you reads as 
follows': Tou are not obliged to use the 
same language ; it is to guide you in fram- 
ing your verdict in ease jou find for' the 
plaintiff. It reads: 

* We, the jury in t#ie above case, do find 
that the plaintiff purchased the heifers in 
dispute in this case from the defendants on 
a warranty of their health and soundness, 
and assess the damages for tke loss at so 
much, and so find for the plaintiff in tbe 
sum of blank dollars.' 

But if you determiine there was no war- 
ranty, then you simply say, * We find in 
favor of the defendants.' >' * * * 

** It ought «ot to take you very long to 
find out the truth of the matter, because 
the plaintiff reUes solely upon himself. If 
you believe him you ought promptly to 
render a verdict in his favor^ If you dis- 
believe him you should promptly render a 
verdict in favor of this defendants.** ^^ * * 

" And it is for you to say, in considering 
afl this testimony, whether this was not a 
scrub end of a lot of cattle rtiat he pur- 
chased. Tou wtH take the price and eveiy- 
thing else into consideration, and say 
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whether it is likely or not that such a war- 
ranty would have been made under the 
circumstances of the case.*' * * * 

*' There is still one element presented in 
this case, which is not common in the con- 
duct of civil cases, and that is the question 
of character. The character of the plaintiff 
has . been assailed in this case. The only 
testimony you really have before you on 
the question of warranty was given on the 
part of the plaintiff, and indeed that alone 
was presented ; but his character for truth- 
fulness has been assailed here. It is a 
very difficult matter to call neighbors in to 
prove the bad character of a man, while it 
is a very easy thing to prove the good 
character of a man ; and it is for you to 
say, from the reputation that these wit- 
nesses, who are his neighbors and live in 
his immediate vicinity, quite a number of 
them — whether from the reputation that 
they give this man, when they say that 
they would not believe him on oath, that 
he ought to be believed by you. They 
seem to be reputable people. They knew 
this man from ten to fifty years. Is it 
possible that a community, or so large a 
portion of a community, would come into a 
court of justice and swear that he has a 
very bad reputation for truthfulness, and 
they would not believe him on oath, if it 
were not true ? It is a question of fact 
which you are bound to consider, and it is 
your duty to consider it as evidence in this 
case. Courts of justice are not established 
for the purpose of enforcing trumped-up 
claims. If this is a trumped-up claim, you 
ought to say so promptly, and he ought to 
be put out of Court ; but if it is a just 
claim, he is entitled to recover in this 
action." 

Verdict for defendant and judgment 
thereon. 

B, F. Davisj for appellant. 

From both the pleadings and the evi- 
dence the plaintiff had a right to recover 
for money had and received on the two 
heifers lost, as he had paid for them, 
whether there was a warranty or not, and 
the question of warranty did not enter 
into this branch of the case. Therefore 
we contend that it was gross error on the 



part of the Court to instruct the jury that 
unless they found there was a warranty 
the verdict should be in favor of the de- 
fendants. 

Material misdirection is error, Aough 
omission to give instruction is not. 

Garrett vs. Gonter, 42 Pa., 143. 

Gregg Twp. vs. Jamison, 55 Pa., 468. 

P. R. R. Co. vs. Berry, 68 Pa., 279. 

Garey vs. Woodward, 127 Pa., 251. 

Pearson vs. Duncan et al,y 162 Pa., 187. 

In Penna. Land Co. vs. Harriss, 101 
Pa. St., 80, Mr. Justice Mercur, speaking 
for this Court, said : " It is error to con- 
fine the attention of the jur^ to one view 
of the case where there is more than one 
which they should consider. See also 
Garrett vs. Gonter, 42 Pa. St., 143; Relf 
vs. Rapp, 8 W. & S., 21. 

If no particular instructions be asked, 
the Court is responsible for the general 
effect only of the charge ; and in considering 
the charge the whole of it must be taken 
together. If, when so considered, it has a 
tendency to mislead, though no particular 
portion of it be clearly erroneous, it is 
cause for reversal. 

Washington Mutual Fire Ins. Co. w. 
Rosenberger, 3 W. N., 16. 

Penna. Iron Co. vs. Diller, 17 W.N. 
C, 6. 

The cattle were clearly shown to have 
been diseased, such as it is unlawful to sell. 

Act of April 12, 1866, P. L., 101. 

Burkholder t;5. Beetem, 65 Pa. St., 496. 
"The law implies a promise to refund by a 
party who has received money under an 
illegal contract, if the other party does not 
stand in pari delicto.^^ 

"When an act or contract is prohibited 
under a penalty it is unlawful and void, 
though the statute does not expressly so 
declare." 

Mitchell vs. Smith, 1 Binney, 110. 

Seidenberger vs. Charles, Ad., 4 S. & 
R., 151. 

Columbia Bank & Bridge Co. vs^ Halde- 
man, 7 W. & S., 283. 

Addison on Contracts, 67. 

"An action cannot be maintained by 
either party to rescind the contract." 

Addison on Contracts, 149 Boucelle vs* 
Mellendy; 19 N. H., 196. 
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Under this Act of Assembly the law 
implies a warranty that the cattle sold shall 
be free from disease at the time of sale. 

The matter complained of, in the third 
assignment prejudiced the jury against the 
defendant. That quoted in the fourth 
assignment was similarly biased, and intro* 
doced a matter about which there was no 
evidence. This was error. 

Gilchrist vs. Rodgers, 6 W. & S., 448. 

C. & A. R. R. Co. V8. Hooney, 99 Pa., 
492. 

Garey vs. Woodward, 127 Pa., 251. 

R. R. Co. v8. Alvard, 128 Pa., 42. 

Benkam vs. Gary, 11 Windall, 83. 

Skinner vs. McAllister, 4 Central R., 
750. 

It was uncalled for and improper in the 
Court to say in that connection that 
"Courts of Justice are not established 
for the purpose of enforcing trumped-up 
claims." 

Lynn vs. Commonwealth, 96 Pa. St., 
286. 

Stokes vs. Miller, 10 W. N. C, 241. 

McCohan vs. Hirst, 7 Watts, 175. 

Brown ^ Hensel, for appellees. 

The plaintiiTs claim amounted to more 
than $800. Where the plaintiff's claim 
has not been reduced by payments, he 
cannot give the Justice jurisdiction by re- 
mitting part and asking for the balance. 

Collins vs. Collins, 37 Pa., 890. 

Pennypacker vs. Dean, 166 Pa., 284. 

No part of the principal can be thrown 
away in order to give juriscUction. 

Bower vs. McCormick, 73 Pa., 430. 

Peter vs. Schlosser, 81 Pa., 439. 

The plaintiff will not be permitted to re- 
sort to the device of reducing his demand 
under the statutory limit so as to give 
the Justice jurisdiction. 

Stroh vs. Urich, 1 W. & S., 59. 

James vs. Frick, 3 W. N. C, 291. 

Moore vs. White, 11 W. N. C, 206. 

"This Court is not to reverse, unless the 
point is distinctly made in the Court 
below." ! 

Gregg Twp. vs. Jamison, 56 Pa., 468. 

The charge of the Court below was fair 
and impartial. The question of warranty 
alone was properly submitted to the jury. 



for en that the plaintiff had stood. There 
was no " material misdirection." 

He took the chances of getting the 
heifers safely bome when he bought them'. 
Srx of them afterwards fen away, of which 
jhe reb9vered only fouK/ ' * ' 

He gave a note for the whole of them, 
and gradually paid it off^ without protest, 
and he is now estopped from ooaking any 
claim. 

The claim was so evidently *' trumped* 
up " that the Court might have given bind- 
ing instructions for defendants. 

May 30th, 1895. Per Curiam. 

In his statement of claim plaintiff com- 
mences by averring: 

^^ This suit is founded and based upon a 
warranty, on the part of the defendants, of 
the soundness and healthy condition of a 
lot of heifers bought by plaintiff of defend- 
ants, and sold by defendants to plaintiff." 

The natural inference from this compre- 
hensive averment is, that each and every 
item of plaintiff's claim is founded on the al- 
leged warranty ; but after stating in detail 
the terms, breach, etc., of the warranty, the 
plaintiff, in the next paragraph of his state- 
ment, avers that two of the heifers, worth 
together about $35, purchased by him 
from defendants, were never delivered, 
etc. One of the subjects of complaint 
here is that the learned trial Judge, in his 
charge to the jury, took no notice of this 
latter item of claim. 

The principal contention appears to have 
been in regard to the alleged warranty, and 
breach thereof, upon which the main part of 
plaintiff's claim was distinctly based. The 
learned Judge was not requested to instruct 
the jury as to the smaller item of claim 
based on the alleged non-delivery of two of 
the heifers purchased and paid for, nor 
was he bound to do so without being re- 
quested. If he omitted to call the jury's 
attention to that item of claim, the least 
the plaintiff should have done would have 
been to remind him of the fact. Having 
neglected to do so at the proper time, he 
has no right to complain now. 

As to the principal item of claim, de- 
pending solely on the alleged warranty,' 
etc., the questions of fact, presented by the 
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to the jury in ;«! ^hAiie^ m\ikh eppcuri Jk) 
)mb adeqiM^ md fr^^ IroQ t^ny ei^ror Ihat 

(^f^tfinei on f, ven^t ^aMciiqMetl Kif a finli- 
ing of all the^controUiAg jiaot^ j^iwU; ti^'^ 

)Ar« £i»d «otbi^g 1!^ ettfHT 'cf Abe |)|>e<»fi* 
fatioop ^t x^ijfavD^ Ao^r (^300081011^ 
The entire claim was, at best, a stalp ooe^ 
Aooompfyme^ by <u«cw>alfM»c«a ^t urere 
Ofdofikit^ (0 4iecFe4it i^V^ ttoo sns^ 
tain it. 

Judgment aQSrmecl. 



w* m ■ !■ 



ITltfa— Cbwairwcfiow of^^Rule in Shelly^ $ 
case-^r- Word " lt««ite ** — Words of limU 
iation and distributive modification. 

Xbe testator deYfsod ,real estate to |I. C^. for 
life, and after her death '* the reversiop or r^ 
mainder of the real eetate herein devised to her 
to her lawful isaue, to have. and to bold the aame 
in eoinmoQ to them, 4^ir heht* and m^gn% for- 
e^r; and !n case the aaid !H. G. ahould die 
without leiivinfir lawful issue, then the aforesaid 
vnal estate -shall revert to ny -eetste, Mid I give 
and.^eviae the same to^ir iieirs under the inte«^ 
tate laws of the Commonwealth of Pennayl^ 
yanla." 

HM, That H. O. took aa estate in fee simple. 

'*Usue" is >preau«iptively a word of liroita- 
tlqn, aud that presumption can only be rebutted 
by words unequivocally showing a contrary 
lawful intent. 

Words of distributive ■aodifioation, while a 
strong iudication of intent, are not aufBciently 
strong to overcome the prima facie meaning of 
♦he word **i88ue." 

Words of limitation In a will ave presumed to 
be used in their ordinary legal aenge. 

The words **die without Teaviq^ isane" must 
be construed to refer to an indemiite failure of 



Tthe rule in Sbelly'« ease is a rule of law, >not 
of construction, find is applied where the ^u. 
guage brings the case witnfn the rule, regaidless 
ct intention. 

Appeal of A. B. Shirk, defendant, from 
tbe judgment of the Court of Common 
Pleas or Lancaster .County^, wiiich .entered 
judgment for plaintiff on a case stated^ to 
test and deteroiine the estate of GEester A* 
Grimes in a certatin devise under the will 
of Francis Bright, deceased. 

Tba iopmou of li^e Cwrt boWw^ Liy- 



i««89»l¥, P. J.^ ^Ming Ahai tfie fUatiff 
togfc n jfe# ^aiople luadbr mM inll, wis ii 
follMta: 

^is leaw atoW is in 4ke muive -of id 
MDioabtoifM^lieD toia0ae9>tam,]to9t att44kie& 
mm the estate of Oaatar A. QAmm ioa 
oepiaiio 4e.viee tiap4er hIm vM ^ ¥nm 
firigU, ^eoeased. 

The following tfaots me€ agraed j^mm ail 
ateitted l>7 /plaintiff jaod (^ifeodaot in tiie 
aboore jaaue to be^ubmitted Ao Ibe Court 
for it^ consideration, determination aal 
judgpMVQt; 

1. iFraAois jBi!igbt, «( ttbeioitgr of Road- 
ing, (Uedf baring ioaAe Ua katjriH and Im- 
tavent« vl4eh baa bttsn dMly froiFed ia ihe 
Register's oflSce of Berks county, «bI 
vbieb 4iimt«« tmear aUa, ^ foU^wa : 

^Itam: 1 .give Mad dome juita mj 
adopted daughter, Header Am Oriaitts, 
wife «of tDianiel Oirimea, aU tliaet «ertiia 
messuage, tenement and lot of g i ttaa l » 
.wilb .tb^ b^idings thereon «ireol»d, situate 
on the corner of Washington and hJk 
strjaeita, jn said city of fieaAing, now loocii- 
pied by Geoitge Whitaker, with 4he appur- 
tenances ; also the two lower or southern 
frame dwelling bouses, and lols or pieces 
of ground Wthe«eon ibe ^same line 'eoscted, 
aitiMkte on North Third street, in aaid ekf « 
contfuning in front aixty feet io Cioua^^a 
line, and in depth, eaat «nd weat, one hrn^ 
dred feet, with the apportenanoea ; to bsM 
and to bold the said aev^^nal «ieaaaages, 
lots and {^cea of i^roand, with tbe appur- 
tar^aoces, for and during tbe ierm of her 
natural life, y 

^^ A nd .after the deaitb of my aaid adojied 
daughter., Hester Ann Gprinnes, 1 give and 
deiviae the 'reversion or ^mainder ef the 
real eataite herein devised to her, to iber 
krwful issue ; to have and to hold the sass 
in common to them, their beira andaatti^ 
forever. 

^^And in case Ahe said Haator ahould 
die witbput leaving lawCid iasue, «bea the 
aforesaid peal estate ahaB nsflrert te my 
estate, aod I give eiod deviae tiie-aaoMlia 
my heirs under the intestate laws of Ae 
Coqtmonwealih of Pennsf Ivaoia." 

%. At (the Ume of said deviaiBi, aftd «t Ibe 
tline of ^he death of aaid tealator, ibe vw 
^be ow4[^r in fee siinple «f ibe paopevtur 
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Aesvibed in t\m tBii «ten of •saUi wM «s 
^Mhe two lower iOraMrtbeni (naiM 4«r<M- 
k^ iliQiisefl and 4ol8 «r p i< ooc 4>f <gro«nd 

iifi* TUbsd 8t060t, 4B said idity irf Read- 
ing, ooDlMifkg im fpont ittKHj feet ^k^ 
OMMe'« line, i^iid ia 'doptb, vaaat •sd jneet, 
«ae>lHiiidMd feet,«fithflbe«ppiiiiie!|a|i^8.'* 
The teatator left no debts that hav6 n^t 
keea iMHid<; Basler X. OtfiaMS ihas ^not 
alkiTiad naid lot or gvMmd «or ^t ^wiy in^ 
ewAMmieaa tbsMOB. 

S. On 4be fint day of AprtI, l«d»,«avlU 
Mas i^f (a^BeeiDaot ^w^m «Dte<red mMo k^ 
Ivaen IJbwtei' A. iGmnea, Hhe {MmfT In 
IUb actian, ood liiadidl <GirifM8, lier hva- 
band,^ Ibe one fait, and A. R. ShiiA: of 
Ibe oiher pa^«H af Eaat Qoeatioo^bowiuikftp, 
Lanoaatcr 4MNiotj, <or 4he 'Mde of a fmk 
af tka flbave >dea e rifca d fH»eaiise8, oanneiW, 
akft «f «DaMd «buftf feet on Noroh Tb^rd 
ateo0t, in Ae ^jr lof -Reading, and •extend- 
ing dOne 4i«adDed feet in deipfh, being Ae 
pBwtliepa fa«t e(f 4)be ebcwa descrirbed -traet, 
far ^fifteen iiwodaed doHara <|1,&0«), pay. 
aUe April 18ch, 1«05, on itbe delivery of 
Ibe deed. On AprU 18th, 3695, tbe aaid 
Heater A. Orimeis and Daniel Orioies, tier 
boabandyfteodered to ihe said A. R. Shirk 
a deed, sufficient and correot ifi fovm, far 
tbe a/bove-deaovibed prenfises, end de- 
amnded the fmrehaae 'meney-*-4tfteefi iuMA' 
dred doUarf ($l,600)--«ooording to «he 
agreement, wfaioh ithe said A. 'EL. Shirk 
declined and refused to pay, admitting 4ihat 
Ibe deed was sufficient in form, b4H«av«rrtng 
thiM; wndrr tlie wfll of Frai»eis Brighi, tbe 
ealate of tlie said Hester A. Grimes in said 
property was a life 'estate, and not a fee 
simplf ,aiid that she end her tiusband ooidd 
not make a legal conveyance in fee aioijple, 
of <tfae said pnemises. 

4. U ^he Ck>urt sfaail be of the opinion 
liiat under aaid item of the said will of 4ihe 
aaid EraneiB Bri^, ithe estate devised *e 
Hester A. Onosee in aaid property ja a iee 
aunple, and 4hat ber «ci»veyanoe of 4(be 
aant, ^imed in iby ber ikusband, makes a 
gaod li^al titAe to the fee of aaid property, 
jad^Bieiit sball be eaffeeced for tbe phunttflT, 
10 «ha earn of fiftee« liundred dollars 

If the Comet «ball he of opinion tbait 4be 



Misiteof Ae«aidS«s^ A.'GH^e8,tindet' 
! M(iddewiae,%«etailee ample, but 4s ^B»p)y 
« We <e8tate,^udgBaeot 4o he entared for 
Ibe defendant, mjth 'Cosls ; «adi fAt^ re*- 
serving to himself and herself the ^i^igbt 'Sf 
appeal, wfit ^of error, end eerttorari^ €he 
Supreaae Ceuiit. 

it is«l«i«ed 4>y the ]DliAntiff,4A)at Heeler 
A. Gkrioses, nnder 4fhis ^ill,4akee and 4iaa- 
« fee aimfrie. 

And 4iy Ibe defendaift, 4;bat flosler A^ 
Crimes 4ak0e and has ««nder Ibis will h^t ^ 
ttfe 4wlate. Oertaki rides tiare ^been eHrled,. 
wtfich may tfid 'US In Arriving 4N; a-corvect 
eenelu^ion. 

I. mie 41rat ^ wtbiiib use «ha}l «(fer, in^ 
the rule in Sbcdl/*a <eaa^. 1 ftep.^ I04|. 
A. <Coke). 

i«< When 4ibe «Meatsr %y «ay gifft >er <sen» 
veyance 4akes mi •eMate tf free^Mld, «iid m 
the same gift or ^eonveyatioe «aia estate te 
liapked, «Mier laoediately or iaMM<fiflMy> 
to ^is heirs In fee, -or in tall, '^ tbe <heirs^ 
are words in limitation of the estate, and 
net words of porehaae/' 

This ruk in ^lelly'a eaee is a nrfle ^ 
law, and «K>t simply ef eonstvuelion ; «nd 
w^ere the laogusf^e used in 4he ^Instrumeot 
brings 'the ease within tbe rule, ^e feot^jbat 
it was the intention ^ tbe grantor, or de- 
visor, that 'the nrte should not operate^ ia- 
cf DO impopNMice. P.eame on Contingent 
ftem., p. 188 ; 2 Jar. on Wills <5 Am.^ 
ed.), »82; 18 Pa., ^4; 70 Pa., 7«^ 
88 Pa., 488; lU Pa.,^^. 

And so imperative is tiie rule tfaat^ 
althou^ there be an express declaration 
that "the anoestor shall only take and tiave 
a life estate, yet this expressed intentioa 
wifN not ded'eat its operation. 2 WaeThb. 
Real Prop.,$ ed., 662 ; 11 Am. 8t. R.,'92. 

IJ. The second, **The word * issue* 
standing alone in a will, that is, without 
some oneq4H¥0cal contrary intent apparent,, 
is to 1»e taken as a word of fimitaticm, sim- 
ilar in import with ^ heirs of the body,*' 'and 
if an 'estate be Hmited to « man and his 
issue, he will take an estate tail, which^ if 
tbe will goes into effect, Sinoe the date of 
ike fiotoi 2Tth of Afvil, iS&S, wiU be 
twmed into a fee simjde.^' 

It would, therefore, seem on principle -ait 
least, that •as ^ issue ^ prima faoie is a 
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word of limitation, synomynoas with " heirs 
of the body," that, until this prima facie 
meaning is rebutted, it should be subject 
to the rules of law, in precisely the same 
manner. 

III. ^^ Where an estate is limited to the 
ancestor for life, remainder to his issue, 
And the word issue is construed to be a 
word of limitation, the estate limited to the 
issue will vest in the ancestor, and he will 
take an estate tail by force of the ** Rule 
in Shelly's case," or by analogy to it. A 
condition necessarily implied will have no 
effect in restraining the meaning of the 
word, or the force of the Rule." But, 
although presumptively issue is a word of 
limitation, that presumption may be re* 
butted by words ** showing a contrary law- 
ful intent ;" but such words must be une- 
•quiv^cal, and there are many such which 
at first sight would seem to be sufficiently 
unequivocal, but which have been adjudged 
not to be so ; for instance, words of dis- 
tributive modification have not been held 
to be conclusive, though they clearly indi- 
•cate an intention on the part of the testator 
that the issue should take in a manner en- 
tirely inconsistent with the course of devo- 
lution in an estate tail, as we shall see 
when we come to refer to decisions in 
which this rule or point has been raised. 

IV. Where the gift to the issue is ac- 
companied by words of distributive modi- 
fication. While this is a strong indication 
of an intent to give an estate to the issue 
by purchase, it is not sufficiently strong to 
overcome the prima facie meaning of the 
word ; and this is true, where the gift to the 
issue is in fee or in tail. 

V. Where superadded words of limita- 
tion and of distributive modification, both 
annexed to the devise to the issue, will be 
sufficient to show that the intent of the tes- 
tator was, that the issue should not take 
through the ancestor, but that a new line 
of descent should commence with them, 
they will therefore take as purchasers in 
fee or in tail. 

VI. Where the devise over is limited 
on a dying without leaving issue — these 
words impart an indefinite failure of issue 
— though if the estate of^ the ulterior de- 
visee is for life, or before the Act of 1833, 



indefinite, the failure will necessarily be 
restricted to the lifetime. 

There are other rules to which we might 
refer, as where the words issue, and chil- 
dren, are used interchangeably, where 
there is a devise over on failure of issae 
living, etc., etc., but as they do not appear 
to apply to the case before us, we omit 
them. 

The words in this will which we are to 
consider and construe, are: ^^I give and 
devise unto my adopted daughter, Hester 
A. Grimes, * * * ; to have and to hold 
the said several messuages, lots and pieces 
of ground, with the appurtenances, for and 
during the term of her natural life. And, 
after the death of my said adopted 
daughter, Hester Ann Grimes, I give and 
devise the reversion or remainder of the 
real estate herein devised to her, to her 
lawful issue, to have and to hold the same 
in common to them, their heirs and assigns 
forever. And in case the said Hester 
should die without leaving lawful issue, 
then the aforesaid real estate shall revert 
to my estate, and I give and devise the 
same to my heirs under the intestate laws 
of the Commonwealth of Pennsylvania." 

*^To her lawful issue, their heirs and 
assigns forever." 

The word "issue," besides being in- 
common parlance a word of more than one 
meaning, has also been the subject of much 
doubt and discussion as regards its legal 
signification, some of the judges being of 
the opinion that it was an apt word of lim- 
itation, while others were of opinion that 
it was presumptively a word of purchase; 
but the weight of authority being greatly 
against this last position, it has generally 
been abandoned. 

This is shown by the language of Judge 
Strong, in Angle vs. Brosius, 43 Pa., 187, 
where he says: "The word 'issue' is well 
adapted for a word limitation, having much 
more aptitude for such a use than it has to 
designate the objects of a gift. In signi- 
fication it very neariy resembles the tech- 
nical phrase, ' heirs of the body,' and, in- 
deed, the two were used as synonyms in 
the Statute De Donis. Hence it has long 
been settled that where real estate is de- 
vised by one or more limitations, in the 
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same will, to a person and his issue, the 
word ^ issue ' will be construed as a word 
of limitation, so as to give the ancestor an 
estate tail, unless there are expressions in 
the will unequivocally indicative, of a con- 
trary intention." 

The case of Paxson vs^ Lefferts, 3 Rawle, 
S9, is a fair example of the application of 
the rule. The devise in that case was '^ to 
A for life, and if he leave issue, to them 
in fee," and a devise over on failure of 
such issue. The devise over bad no effect 
whatever, as it, being on failure "of such" 
issue, was equally applicable to the contin- 
gency of the lack of issue or their extinc- 
tion. The ancestor was held to take an 
estate tail, and it was expressly decided 
that the devise was not without the rule in 
Sbelly's case. 

Kleppner vs. LafTerty, 20 Sm., 70, was 
almost identical with the last case cited. 
The devise was : " To A, during her natu- 
ral life ; upon the happening of her death, 
to her lawful issue, should she leave any. 
In default of such lawful issue, over." 
The rule in Shelly's case was held to 
apply. 
' In Huff's Estate, 147 Pa., 638, the tes- 
tator provided "in case either of my 
daughters shall die without issue, either 
before or after the decease of my wife, 
then the amount of their share or shares in 
the residue of the estate shall revert back 
to the remainder of my children, share and 
share alike ; my said sons * * * and my 
daughter * * * are to hold in trust the 
share or shares that such of my daughters 
as may be without issue, before or after the 
death of my wife, may be entitled to, and 
invest their legacies in bonds, and pay to 
theai the interest thereon semi-annually." 

It was held on the authority of Eichel- 
berger vs. Barnitz, and the line of cases 
following that decision, that the words 
"shall die without issue" must be con- 
strued to mean an indefinite failure of 
issue, and hence that the legatee took an 
absolute estate in the fee. 

See also Yaughan vs. Dickes, 20 Pa., 
509 ; Eichelberger vs. Barnitz, 9 Watts, 
M7 ; Amelia Smith's Appeal, 23 Pa., 9. 

In Lawrence vs. Lawrence, 106 Pa., 
339, Mr. Justice Trunkey held that the 



established interpretation of words of limi- 
tation on failure of issue, where the terms 
were " if he die without issue," in the ab- 
sence of all words making a diflferent intent 
apparent, is that these impart a generally 
indefinite failure of issue, and not a failure 
at the first taker's death. See 2 Jarm. on 
Wills, 497. 

In Hackney vs. Tracy, 137 Pa., 53, 
Green, J., says: in one our most recent 
cases, Reinoehl vs. Shirk, 119 Pa., 108, 
our brother, Sterrett, in delivering the 
opinion of Court, said : " Standing alone, 
therefore, the words ' die without leaving 
issue,' and other expressions of the same 
import, mean an indefinite failure of issue," 
(63 Pa., 481 ; 74 Pa., 414) at common 
law, in the absence of words making a dif- 
ferent intent apparent, the established in- 
terpretation of such expressions in a will is 
that they import a general indefinite failure 
of issue, and not a failure at the death of 
the first taker; and such has undoubtedly 
been the rule in this State since Eichel- 
berger vs. Barnitz, 9 Watts, 447. 

See also, 119 Pa., 108, Reinoehl vs. 
Shirk ; 63 Pa., 481, Taylor vsl Taylor ; 
74 Pa., 414, Middleswarth vs. Blackmore; 
9 Pa., 130, Lapsley vs. Lapsley; 54 Pa., 
148, Mattack vs. Roberts. 

The defendant contends that as the tes- 
tator, after giving a life estate to Hester 
Ann Grimes, and giving the remainder to 
her lawful issue, provides how they shall 
hold it (in common), and adds words of 
limitation to the issue, showing that he in- 
tended the issue to take ^ title in fee 
simple, and to hold the same in common, 
and that this gives a title to the lawful is- 
sue by purchase, and not by descent, and 
makes tbe estate of Hester Ann Grimes a 
life estate and not an estate in fee tail, 
which, under the act of 1855, would be an 
estate in fee simple, and refers to Hawkins 
on Wills, 191, where it is said, the rule is 
" when there is a devise to one for life, 
with remainder to his issue, as tenants in 
common, with a limitation to the heirs gen^ 
eral use of the issue, the issue take as 
purchaser in fee," citing. 

In Findlay vs. Riddle, 3 Binn., 139, 
" where the devise was to A. during his 
natural life, and after his decease, if he 
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AtBH Sie ieayiBg I*w6i1 ieeoe, ^ 4n6 h^im 
«g teoftnte in «eaiiBon, and their neapeetive 
jieiro amI amgns foreii^r/' The devbe 
.ower-*->^BQt <tn ease be tfhaH 4te w irtHMit 
leaflrtfif inwfal isMie,*^' ^ic., it wm bctd Htot 
A. >took a iffe •eatoie. 

In PeweN vs. Board of Miaaiana^ 18 
Wr., 46, the devise was, "to A. for ihis 
Aftturad life, aiid after >ht8 deoeaae, tf he 
ahall die leaving iawful iaape, to soeh 4a- 
4Mie, if oae in foe, if more than one 'to be 
laquallj divided lin fee. The deviee over, 
kit If A. aboold die wkhout lawCdl Jaa«be, 
tbtfi oveT'-^beld that A took^alife^eatote. 

In Robbing ^s. Qoioliven, «9 fim., iS8S> 
the 'deviae -was to ^A for her nadord iife, ! 
nod 4rfter her death, to her ;i88ne «nd their 
heirs fbiie«6r,in the ^proportions to wiiiieh 
the^ troiM be entitled cinder the intealaile 
laws of Eeraaa.** There was «o dome over 
**4t was ibeld >tfaat A. took a ¥fie estate. 

In O'Ronrice vs.Sherwin,lM Pa.,«85, 
H ia said the work ^^issae*' •ki a WiH, 
frima fueie means ^Iteips of the ^body,'- 
and in the absenoe 'of explanartory worde, 
tfbowin^ ^fthat it was used in •« restricted 
^ense, as* to 4>e 'Constnied as a word of 
linltaCion, but, if there be on 1^ faoe of 
the wall, saSieient to dhow ihat the word 
was intended to have a less extended 
meaning, and >to be applied o<rilj to ohil- 
dren or to descendants of a partienlar daes, 
or at a particular time, it is to be constraed 
as a word of purchase, and not of limita- 
tion, in order to efeetuate the intention of 
the testaton 

There are some other cases of this saase 
olass whieh might be referred to, but as 
we ihave seen, ^his class of cases are gen- 
erally decided upon some •clause of the wiH 
containing the devise, which indicates the 
intention 'Of the testator to have been that 
the heirs should not take by descent, but 
as pnrchaser. 

The rule in Shelly's case is a rule of law, 
and not of construction. Where the lan- 
guage used in ibe instrument bnngs ithe 
oase wkhin the rule, the fact that it was 
the intention of the grantor, or ^tevisor, 
that the rule should not •opervte is o>f no 
importance. Fearne on Contingent Rem., 
1«8; Hayes' Real E^ate, 'gS; 18 Pa., 
844 ; 88 Pa., 488 ; 7« Pa., 70. 



tSo < a ap sf a ti»e $s fhe rule 4i«t,4iMgk 
ihiei>e 4>e an eipveee 4e<Aafation Ihat 4» 
«noa0tor ^M oilly bavie a life eat ats , jfi 
ithis OKpreaaad aoteti^on wM mot defeat its 
<>perwtion. 'Vbia pfineif^e 'baa •urforlm- 
ately been more than onee eP Si to<&ei 
«o»« ^aaas regarding 4be 4-ale «a ihhkIj 
one of oo na t ruolion, yielding to •the man- 
ifest tntemtiott cf the testator. Among thest 
«pe FiodJay we. Riddle^ and tfie oases Aon 
referred to as fallowing ^. S WasU. 
fied ft^rop., » ^., «6S; 44 Pa., 0; 41 
Md., 406. 

^Cn Kndlay «e. IBdtfle^ !8£ Am. «dI 
{ing. Encydo. of Laiw, page 5M , the Ceait 
aeemed to lean strongly •i^ainat appljng 
l!be rale w4ien the inteiHfton that 4h6 fifH 
teker sWold tiave ^oaly a life Mtate wis 
perfectly plain. But the Pennajft^^M^ 
Courts bai«« sinoe unheclitaAin^y opffied 
the rule regardless of ttie intention, whei 
the aufoseovent tioiitation was to lieirs, fn 
biAr%r 

Vbe proper rede or method of ftppl]f<B( 
the nie in Shelly's ease, is said io ^^ifi: 
** Interpret the deed or will %y 4be ordi- 
nary rules of construction, precisely if U 
this rule 4iad no existence.^ Then having 
ascertained the teatator'slntentiou, looktl 
this rule «nd eee whether such inlentiM 
conflicts wi«h it; jf itdoes, die rule mast b« 
applied, for it is a1)solute «nd •has no ti- 
eeption. 

In OrocdcetA m. ftobinson, 4€ N. H.. 
454, the devise was to J. and O., to hi 
equally divided between them and iM 
heirs, if they have any lawf^il fceirs at M 
time of their decease ; and if -they bave m 
lawful heirs at the time of ifceir decease, M 
be e^ally divided between ^ ebildrei) m 
a -sister of J. and C. * * * Havinjir jMer 
preted the will, tiie Court then appilied m 
rule in Slielly's oase and he4d thai J. *b^ 
C. took estates tail, wMdh by the statnti 
of New Hampshire abdi^ng entates tail 
were turned into ^ee siaaple. 

(^Conclusion next week^') 
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Wills— Construction of — Rule in Shelly^ 
case — Word " issue " — Words of limi- 
tation and distributive modifi>iation, 

{Continued from last number.) 

Words of distribative modification, or 
the words tenants in common, have not 
been held conclusive, though they clearly 
indicate an intention, on the part of the 
testator, that the issue should take in a 
manner wholly inconsistent with the course 
of devolution in an estate tail. The cases 
in which this point has arisen are numerous, 
but as the decisions have been but one way, 
we shall refer to but a few of them : 

In Curtis vs. Longstreet, 8 Wr., 297, 
the devise in chief was to A for his natural 
life, without power of sale, and at his death 
to his heirs as tenants in common. The 
devise over was, " should he die without 
issue," then over. The judgment was, 
that A took an estate tail. 

In Haldeman vs. Haldeman, 4 Wr., 30, 
the devise in chief was, " To A, B and C 
(in trust), during their natural lives, and 
after the death of either of them, to descend 
and go to the child, and if children, share 
and share alike." The devise over, 
"should, however, either of them die and 
leave no lawful issue, then such share to 
fall to the residue of the estate." The 
judgment was, that A, B and C took 
estates tail. 

In Ogden's Appeal, 20 Sm., 501, the 
doctrine in Pennsylvania is very clearly 
stated by Justice Agnew. In his opinion 
he says, in speaking of the phrase : " To 
her lawful issue " (the words used in 
the devise in the present case): " It re- 
quiresmore than mere words of distribution 
to limit this prima facie effect of the 
phrase. The words in equal shares, with- 



out something else to indicate the intention 
of the testator, will not reduce the inherit- 
ance to a mere life estate. Even the words 
as * tenants in common,' will not of them- 
selves limit the entail." 

In the case last reported, Hiester vs. 
Yerger, 166 Pa., 445, April 12, 1895, 
Per Cur., the " testatrix devised her real 
estate to her nephew, for and during the 
term of his natural life, upon conditions to 
keep the same in good repair and insured, 
and also pay all taxes thereon, during said 
terra, and after his decease, whether be- 
fore or after my decease, I give and devise 
the said premises unto his then surviving 
heirs in fee simple!" Held, that the 
nephew took a fee simple estate in the 
land. 

This case, which is the latest utterance 
of the Supreme Court of Pennsylvania on 
this question, was affirmed by the Supreme 
Court for the reason given by the learned 
Judge of the Common Pleas (Weand, J.), 
of Montgomery county, who held that, 
** whether intentional or otherwise, the tes- 
tatrix has used words which, under the 
uniform rulings of our Court, confer an ab- 
solute estate in the first taker. The added 
words, * his surviving heirs,' do not change 
the meaning to be given to the word 'heir,' 
and may be treated as superfluous, as was 
done in Criswell's appeal, 41 Pa., 288, 
where the devise was to testator's son, 
Joshua, during his natural life, and that of 
his present wife, etc.; 'and it is further my 
will and desire, that after the decease of 
my son Joshua, and his present wife, that 
the said tract of land descend to their heirs, 
jointly, and their heirs and assigns forever, 
or to such of them as may be living. The 
Court holding, that the addition by the 
testator of the words, 'then living' to the 
word ' heirs,' was insufficient to cause the 
latter to give way ; for superfluous or in- 
consistent words or doctrines in a will, will 
not suffice to reduce the word * heirs ' or 
* heirs of the body ' to words of purchase. 
To the same effect is the appeal of Cock- 
ins and Harper's executors, 111 Pa., 26, 
where the devise was " to my three nieces, 
share and share alike, during their lives, 
and at their deaths to go to their heirs in 
' equal amounts ' to all the heirs living at 
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the time of their deaths/' and it was held 
that the devisees took under the rule in 
Shelly's case, the real estate in fee simple 
and the personal estate absolutely. 

It is well settled that a devise to the 
lawful issue of the first taker, is prima 
facie^ a limitation to the heirs of the body 
of the devisee, and therefore vests a fee 
tail, which, under Act of 1855, becomes a 
fee simple — and this is the case even where 
the devise to the first taker is expressly 
for life. 58 Pa., 481 ; 40 Pa., 29 ; 50 Pa., 
128 ; 40 Pa., 143. 

It remains yet to consider, whether the 
testator, in using the words " to have and 
to hold the same in common to them, thdr 
heirs and assigns forever," after the de- 
vise to Hester A. Grimes, and to her law- 
ful issue, meant to cut down her estate to 
a life estate, and the words, " her lawful 
issue," are therefore to be construed as 
words of purchase. 

Arc these words terms of distributive 
modification^ and added words of limitation, 
80 as to bring them within the meaning of 
the decisions in Findlay V9. Biddle, 3 
Binn., 189; Powell v«. Board of Dom. 
Miss., 49 Pa., 46; Bobbins vs. Quihliven, 
79 Pa., 333; O'Rourke vs. Sherwin, 156 
Pa., 285? 

In Powell V9. Board of Dom. Miss., 49 
Pa., 46, Strong, J., found it to be the in- 
tention of the testator to use a word of 
limitation in an abnormal sense as a word 
of purchase ; but he found this, not in the 
naked terms with which we have to deal in 
the case under consideration, but in the 
fact that he had added these terms of dis- 
tribution, "if one, to him or her, his or her 
heirs and assigns forever ; but if more than 
one, to be equally divided amongst them, 
their heirs and assigns forever." 

In Bobbins vs. Quinliven, 79 Pa., 333, 
Williams, J., found the equal in the words 
of distributive modification, and limitation : 
" In the proportions to which they would 
be entitled under the intestate laws of 
Pennsylvania, respectively, and free, clear 
and discharged from any estate, claim or 
control of her present or future husband." 
It is conceded in the Quinliven case, that 
" if the testator meant by the word ' issue ' 
the heirs of her body, then she took an 



estate in fee simple under the rule id 
Shelly's case." 

In the present case could Francis Bright, 
the testator, have meant or intended any 
other than tl»e heirs of Hester A. Grimes' 
body ? He has used the precise words of 
limitation, *' her lawful issue," — " to have 
and to hold the same in common to them, 
their heirs and assigns forever." Either 
in a will or devise, the words " to A, her 
her lawful issue, to have and to hold the 
same in common, to them, their heirs and 
assigns forever," would, in our judgment, 
be a complete and perfect grant and devise 
in fee simple ; and there is nothing, no 
evidence within the whole will, to show 
that the testator meant anything else. 

In Ogden's Appeal, 70 Pa., 501 (as we 
have seen), there is a very clear and 
learned discussion of this question by most 
competent counsel, and a learned opinion 
by the eminent late Chief Justice Agnew. 
The principles of the decision are thus 
summarized in the syllabus: "5. A de- 
vise to the lawful issue of the first taker, 
prima facte creates a fee tail ; even where 
the devise to the first taker is for life." 

**6. Words of distribution, or tenancy 
in common, without more, will not reduce 
the inheritance to a life estate." 

" 7. The devise over in this case, to the 
brothers and sisters in default of issue, did 
not restrict the estate to one for life, the 
failure of issue being indefinite." 

In this case, it will be observed, the de- 
vise was to trustees, in special trust, for 
the sole use and benefit of the testator^B 
three daughters, with testamentary powers 
to them, and in default of the exercise of 
such powers, to their lawful issue, and in 
default of such issue, " then to her broth- 
ers and sisters, in equal shares, and to the 
lawful issue, if any there be, of my chil- 
dren who may then be deceased ; such issne 
to take what their parent would have taken 
had he or she been living." 

For the estate in fee simple, it was 
argued that: 

The addition of the words "in equal 
shares " will not change this prima facU 
meaning, on the authority of Hays on ReJ 
Estate, table 1, page 39 ; table 3, page 69 
and 70. Doe vs. Alphin, 4 Term Rep., 
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82 ; Doe vs. Cooper, 1 East, 229 ; Harri- 
son v8. Harrison, 7 Man. & Gr. (49 E. C. 
L. R.), 938. 

Superadded words of limitation alone 
will not make " heirs ot* the body " words 
of purchase : Hawkins on Wills, 184, Jar- 
man, 337 ; Jeason vs, Wright, 1 Bligh., 1 ; 
Criswell's Appeal, 5 Wr., 291 ; Paxson 
vs. Lefferts, 3 Rawle, 59-75 ; George vs. 
Morgan, 4 Harris, 95. 

Nor will superadded words of distribu- 
tion : Moore vs. Brooks, 12 Grattan, 135 ; 
Maurer vs. Mai shall, 4 Ilarr., 377 ; Haw- 
kins on Wills, 190 ; Cannon vs. Rucastle, 
8 C. B. (65 E. C. L. R.), 876 ; Halde- 
man vs. Haldeman, 4 Wright, 29. 

The conclusion arrived at by the Court 
in this case was, tKat each of the daugh- 
ters took an estate of inheritance in fee 
tail, and with special force of application 
to the case now under consideration, his 
Honor, Chief Justice Agnew, said : 

*' It requires more than mere words of 
distribution to limit this prima facie effect 



of the phrase. The words 



in 



equal 



shares,' without something else to indicate 
the intention of the testator, will not re- 
duce the inheritance to a mere life estate. 
Even the words ^ as tenants in common ' 
will not of themselves limit the entail. 

In Carroll vs. Burns, 108 Pa., 386, it 
was again declared that technical words, 
or words of a definite meaning in a will, 
must be construed according to their legal 
or definite effect, unless from other in- 
consistent words in the will it be clear that 
the testator intended to use them in some 
other definite sense. 

In Allen vs. Markle, 36 Pa., 117, 
the devise was ^^to my son A. during his 
natural life, and at his decease to descend 
to legitimate offspring forever, but in case 
the said A.'s issue should become extinct, 
then over to other devisees in fee." Held, 
that A. took an estate tail in the lands de- 
vised. 

In YamelPs appeal, 70 Pa., 342, it is 
said, "Any form of words sufficient to 
show that the remainder is to go to those 
whom the law points out as the j^eneral or 
or lineal heirs of the first taker will enlarge 
the estate for life of the first taker to an es- 
tate tidl by implication. 



In Paxson vs. Lefferts, 3 Rawle, 59 
(1831), the devise was *'I give to my son 
C. H. my messuages, etc., with the rents, 
issues to him during his natural life. And 
if he shall leave lawful issue, then to 
them, their heirs and assigns forever ; but 
for want of such lawful issue, then it shall 
return to my son J. K., and if he should 
leave no lawful issue after his decease, 
then to my next lawful heir, and to their 
heirs and assigns forever." Held, C. H. 
took an estate tail. 

In Carter vs. McMichael, 10 S. & R., 
429, the provisions of the will were very 
similar. 

In George vs. Morgan, 16 Pa., 96 
(1851), the devise was, "I give and be- 
queath unto my son M. all that messuage, 
etc., to hold to him for and during his nat- 
ural life, and after his decease to the heirs 
of his body, lawfully begotten, and to their 
heirs forever, and in default of such issue, 
then to the heirs of my son S., and their 
heirs and assigns forever." Held, that 
the devisee took an estate tail. And that: 

" 4. Superadded words serving to limit 
a fee in the issue of the first taker, en- 
grafted on words of procreation, will not 
operate to turn these into words of pur- 
chase unless the superadded words denote 
a different species of heirs from* that de- 
scribed in the first words, and showing an 
intent to break the ordinary line of descent 
from the first taker." 

"5. An intention to change the line of 
descent is not sufficiently manifested when 
the supperadded words import eventual 
distribution of the estate; to have that 
effect distribution must be expressly con- 
templated." 

In Hileman vs. Bouslaugh, 13 Pa., 344, 
there was a conveyance of real estate to a 
married woman '* during her natural life, 
and after her decease to the heirs of her 
body, and to them and their heirs and as- 
signs forever." In the very learned opin- 
ion in that case, by Chief Justice Gibson, 
in which there is found a discussion of the 
present subject, the limitation was declared 
to have no other effect on the life estate 
than, in the absence of express words of 
appropriation, to turn it into an estate tail. 

In Little's Appeal, 117 Pa., 14, the tes- 
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tator had provided that four out of twenty 
equal parts, into which his estate was di- 
vided, should be distributed to '*R. J. M. 
and his heirs, four parts, that is, the four 
parts, are to be paid to J. R. M. during 
his lifetime, and after his death the same 
to be paid to his heirs ;" that the shares of 
the several distributees were to be claimed 
hj them within two years after his decease, 
or else to lapse into the general fund, with 
various other conditions. It was held that 
the gift to J. R. M. was a vested and ab- 
solute gift, unaffected by the postponement 
of payment, or by the use of the word 
" heirs " by way of limitation and not of 
purchase, and unaff'ected by the provision 
that if the shares of the distributees were 
not claimed within two years after the tes- 
tator's decease they were to lapse. 

An unbroken line of decisions in Penn- 
sylvania establishes that the word *' heirs," 
when uncontrolled by the expressed inten- 
tion of the will, is to be taken as a word of 
limitation. Among them : Muhlenberg's 
Appeal, 103 Pa., 587 ; McGill's Appeal, 
61 Pa., 46 ; Provencher's Appeal, 67 Pa., 
463 ; Ely's Appeal, 84 Pa., 241, etc. 

In Cochran vs. Cochran, 127 Pa., 486, 
the devise was to T., " and if he should 
die, leaving no lawful heirs, the whole to 
descend to his brothers and sisters, share 
and share alike, or to their legal repre- 
sentatives." Upon the principle that where 
there is a devise in realty the legal repre- 
sentative in legal contemplation is the heir, 
and not the administrator, it was held 
that the testator meant to give nothing less 
than a freehold estate to T. ; that no re- 
mainder was limited to his heirs as pur- 
chasers, and it was decided the estate de- 
vised to the defendant was, by reason of 
said devise and proceedings to bar entail- 
ment, an estate in fee simple. 

In O'Rourk vs. Sherwin, 156 Pa., 285, 
where it was held that the word " issue " 
meant *' children," and that the devisees 
took life estates only, there were explana- 
tory words which showed that the word 
" issue " was intended to have a limited 
meaning, and to be applied only to children 
or to descendants of a particular class or at 
a particular time. 

There the devise was, "To hold the 



same as tenants in common for and daring 
their natural lives, and the life of the 
survivor of them, with remainder in fee to 
the issue of them, said issue to take per 
stirpes^ and not p^r capita ; so that in case 
of the death of either of said three, leav- 
ing issue, the said issue would and shall 
take what their parent would have been 
entitled to, subject to the life estate of the 
survivor or survivors of paid original three 
devisees." Testator also provided in this 
case for the support of his daughter, one 
of the three devisees, out of the land, and 
authorized the sale, if necessary, of one 
acre per year for that purpose. 

It is not very difficult to perceive how, 
with these words present, under the Pind- 
lay case, 8 Binn., Powell vs. The Board of 
Dom. Miss., and Robins vs. Quinliven, the 
Court could tind such limitation to the 
heirs general, superadded words of dis- 
tributive modification, as showed, that by 
"issue" the testator meant "children." 
But no such words are present — no such 
intention is apparent in the will of Francis 
Bright. In New York, the decision in 
Kingsland vs. Rapelye is directly contrary 
to Hawkins' Rule in Lees vs. Mosley, and 
in Doe vs. Rucastle, 8 C. B., 876 (E. C. 
L. R., Vol. 54), where the devise was of 
lands to A. for life, with the remainder to 
his "issfue," if more than one, equally 
amongst them, with a gift over if A should 
die without issue living at bis death, and 
A was held to take an estate tail. 

In Doebler's Appeal, 64 Pa., 9-18, it is 
held that technical words are to be used 
according to their proper technical sense, 
unless the other parts of the will im- 
peratively require otherwise, and particu- 
lar intent must yield to a general in 
tent, if both cannot stand together. The 
presumption that words of limitation in a 
will are used in their ordinary legal sense, 
is not to be overcome by other words, 
merely in congress with such intention; and 
if an estate to heirs be given as an immedi- 
ate remainder after the freehold, it vests 
as an executed estate of inheritance in the 
ancestor, and the testator cannot prevent 
this legal consequence by any declaration 
of a prior intention, however plain. The 
opinion in this case was delivered by Mr. 
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Justice Sharswood. The devise was to 
the son, with the reservation ^^ but he shall 
in no wise sell or alienate any of the prop- 
erty, as it is intended he shall have a life 
interest only in the same, with remainder 
over to his heirs in fee, and he shall in no 
wise come into possession until his twenty- 
second year." The learned Justice said, 
that where the testator devised his man- 
sion house and the adjoining lot to his son, 
the plaintiff, for life, with remainder over 
to hia heirs in fee, " it would require a 
very clear indication of an intention on his 
part to use the word * heirs ' in some other 
than its well-ascertained legal sense to 
justify a court in departing from it." 

From a review of the law, as stated in 
the foregoing decisions, and adhering to 
the ordinary rules of construction, we see 
no reason to doubt that the testator, 
Francis Bright, by the words "lawful 
issue " meant the lineal descendants of his 
adopted daughter, Hester A. Grimes, and 
not her collateral heirs. The very terms 
of the will by which he provides, that in 
the event of failure of issue on her part, 
the remainder shall revert to his estate, in- 
dicates clearly, that by *Mawful issue," he 
intended and meant, to preserve the estate 
in the first taker and her lawful heirs. 
The words "in common" are not such 
superadded words of limitation, or* distribu- 
tive modification, as will make the words 
" lawful issue " words of purchase. And 
as we find nothing in the will of Francis 
Bright which indicates that the word 
"heirs "is used by the testator in any 
othef than its strictly technical sense, the 
estate must therefore be declared a fee 
simple in the plaintiff, Hester Ann Grimes. 

And now, April 29, 1895, the Court, 
being of opinicai that under the will of 
Francis Bright, deceased, the estate de- 
vised to Hester Ann Grimes, in the prop- 
erty described in the case stated, is a fee 
simple, and that her conveyance of the 
same, joined in by her husband, will make 
a good and legal title to the fee in said 
property, do now enter judgment for the 
plaintiff, in the sum of fifteen hundred dol- 
lars, in accordance with the provisions of 
the case stated. 

The defendant then took this appeal, 



assigning for error the action of the court,. 
(1) in entering judgment for the plaintiff,, 
and (2) in not entering judgment for the 
defendant. 

A. B, Hassler and </. W, Brown ^ for 
appellant. 

The issues are (1) " to hold in common ^^ 
and (2) that there is a limitation to the 
heirs general of the issue. 

In Hawkins on Wills, page 191, the rule 
is laid down that" Where there is a devise 
to one for life with remainder to his issue 
as tenants in common, with a limitation io 
the heirs general of the issue, the issue 
take as purchasers in fee." 

Under the words of tlie will " to hold in 
common " the plaintiff took only a life es- 
tate. 

Findlay vb. Riddle, 8 Binn., 139. 

Powell v%. Board of Dom. Miss., 49 Pa.^ 
46. 

" In a will, issue is either a word of pur- 
chase or of limitation, as will best answer 
the intention of the devisor, though in case 
of a deed it is universally a word of pur- 
chase." 

Robins v%. Quinliven, 79 Pa., 338^ 
(1875). 

In O'Rourke vb. Sherwin, 156 Pa.,. 
285, it was held that " issue " meant chil- 
dren and the devisees took life estates only. 

When both words of limitation and of 
distributive modification are used in con- 
nection with the word issue, the devisee of 
the particular estate takes only a life es- 
tate, for the reasons set forth in the cases 
cited in this argument. 

It does not matter what the words of 
distributive modification are. If the word 
" issue " had been used and nothing else, 
plaintiff would have taken a fee simple ; but 
there is sufficient on the face of the will to 
show that the testator intended it to have 
a less extended meaning, applying it to 
descendants of a particular class, as a word 
of purchase, and the plaintiff took only a 
life estate. 

C. F. Rulil and Brown ^ Hen^el^ for 
appellee. 

"It was held on the authority of Eichel- 
berger vs, Barnitz (9 Watts, 447,) and 
the line of cases following that decision,. 
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that the words 'shall die without issue' 
must be construed to mean an indefinite 
failure of issue." 

Huff's Estate, 147 Pa., 633. 

To the same effect are : 

Vaughan V8, Dickes, 20 Pa., 509. 

Amelia Smith's Appeal, 23 Pa., 9. 

Lawrence vs, Lawrence, 105 Pa., 339. 

Reinoehl vs. Shirk, 119 Pa., 108. 

Tajlor vs. Taylor, 63 Pa., 481. 

Middleswarth vs. Blackmoore, 74 Pa., 
414. 

Lapsley vs. Lapsley, 9 Pa., 130. 

Matlack vs. Roberts, 54 Pa., 148. 

Hackney vs. Tracy, 137 Pa., 53. 

2 Jarman*on Wills, 497. 

The devisee took an estate in fee under 
the wording of the will. 

Armstrong vs. Michener, 160 Pa., 21. 

Rancel vs. Cresswell, 30 Pa., 158. 

Crily vs. Chamberlain, 30 Pa., 161. 

Taylor vs Taylor, 53 Pa., 481. 

Haldeman vs. Haldeman, 40 Pa., 29, 

Physic's Appeal, 50 Pa., 128. 

Nice's Appeal, 40 Pa., 143. 

Doebler's Appeal, 64 Pa., 17. 

Little's Appeal, 107 Pa., 14. 

Allen vs. Marks, 36 Pa., 117. 

Cochran vs. Cochran, 127 Pa., 486. 

Paxson vs. Lefierts, 3 Rawle, 59. 

Crockett vs. Robinson, 46 N. H., 454. 

George vs. Morgan, 16 Pa., 95. 

Fearne on Contingent Rem., 197. 

In this State mere words of distribution 
"will not limit the yrirna facie effect of the 
phrase "lawful issue:" 

Paxson vs. Lefferts, 3 Rawle, 59 to 75. 

George vs. Morgan, 16 Pa., 95. 

Cris well's Appeal, 41 Pa., 291. 

Haldeman vs. Haldeman, 40 Pa. 29. 

Maurer vs. Marshall, 16 Pa., 377. 

'* It requires more than mere words of 
distribution to limit this prima facie effect 
of the phrase. The words 'in equal 
shares,' without something else to i radicate 
the intention of the testator, will not re- 
-duce the inheritance to a mere life estate. 
Even the words, * as tenants in common,' 
will not of themselves limit the entail." 

Ogden's Appeal, 70 Pa., 501. 

Smith on Executory Interests, 475. 

Creswcll's Appeal, 5 Wright, 288. 

Clark vs. Smith, Adm'r, 49 Md., 106. 



Cockens and Harper, fex'ors, Appeal, 
111 Pa., 26. 

"The Pennsylvania courts have since 
unhesitatingly applied the rule in Shnlly's 
case, regardless of the intention, where the 
subsequent limitation was to heirs qm 
heirs." 

Am. and Eng. Ency. of Law, 22, p. 601. 

Whenever there is a clear manifestation 
of an intent that the pei-sons who are to 
take the so called remainder are the heirs 
or heir of the body of the first taker ia in- 
definite succession, the rule in Shelly's 
case is applicable, notwithstanding the 
superadded words of modification. 

2 Minor Inst., 404, citing Jesson vt. 
Doe, 2 Bligh, P. C, 1. 

Moore vs. Brooks, 12 Gratt (Va.), 135, 
143, et seq. 

Hall vs. Smith, 25 Gratt (Va.),70,72, 
et seq. 

It is clear that the legatee .took a fee 
simple in this case. 

May 80th, 1895. Per Curiam. 

The question presented in this case was 
well considered and rightly disposed of by 
the Court below. It is unnecessary to add 
anything to what has been said by the 
learned President of the Common Pleas in 
his able and exhaustive opinion sent op 
with the record* On that opinion we affirm 
the judgment. 

Judgment affirmed. 

gammon Shns—Jm. 

C. p. OF LANCASTER CO. 
0. L. Herr vs. John H. Milltr. 

Rule to open judgment-^ When will be 
discharged — Discretion of court — 
Evidence. . 

When on a rule to open a judgment entered 
on a judgment note, the defendant swears that 
his signature is forged, and be did not sign the 
note, but signed an insurance paper, and his 
wife corroborates him; and the plaintiff swears 
that it was the note that the defendant signed 
and not an insurance paper, and is corrobomted 
by another witness, there is not suflSoieDt to 
move the court to open the judgment. 

A mere conflict of testimony will not require 
the court to open a judgment. The court must 
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jadge the weight of the evidence and credihility 
of the witnesses, and exercise a sound discre- 
tion, the presumption being in favor of the 
soundness of the judgment. 

Judgment entered on judgment note 
bearing date May 19, 1890, to January 
Term, 1895, No. 236. Entered and filed 
February 28, 1895. 

Rule to show cause why judgment should 
not be opened and defendant let into a de- 
fense. 

Cha9. I, LandiSj for rule. 
Brown ^ Hensel^ contra. 

April 13, 1895. Opinion by Living- 
ston, P. J. 

The defendant, while admitting that he 
made the contract, purchased the goods to 
the amount stated from plaintiff, says he 
did not sign the agreement nor the judg- 
ment note attached upon which this judg- 
ment is entered. 

His wife says she was with him when 
the purchase of the goods was made from 
plaintiff and there was no paper signed 
at that time, but she admits that they 'got 
a paper like (R. C, 1.) the certificate of 
contract and the judgment note at that 
time. The defendant went on paying in- 
stallments regularly for some time, and then, 
after paying $61.00 as he says, stopped 
paying altogether. He does not clearly 
state why he ceased to pay, but leaves us 
to infer that it was because Mr. Herr did 
not frame some pictures which had been 
presented to his wife which she had taken 
to Mr. Herr to have framed, and which he 
had promised from time to time to frame 
for her and did not. 

On the other hand, two competent wit- 
nesses swear positively that defendant did 
sign the certificate of contract and judg- 
ment note, and they saw him sign them. 

The testimony of defendant shows that 
he, at the time of the purchase, signed 
some paper. He says it was an insurance 
paper that only his, Herr's customers 
(Herr told him) could sign. He found it 
too much for him to keep up, and he let it 
run out ; but he fails to say or show that 
he ever paid anything on such policy, and 
he produces none. The plaintiff's testi- 
moDy shows that Miller never signed any 



life insurance paper for him, that plaintiff 
never offered him any life insurance paper 
to sign, and never told him the paper he 
signed was a life insurance paper, that the 
paper he signed was the certificate of 
contract and the judji^ment note. 

While there is some little conflict of 
testimony, it is but little, and mere conflict 
of testimony will not suflice to open a 
judgment. 

Since parties are made competent wit- 
nesses, a mere conflict of testimony will 
not warrant the restraint of execution of 
process. 

The Court may judge of the weight of 
the evidence and the credihility of the 
witnesses, and is not required, in every 
case where there is a conflict of testimony, 
to send the case to the jury. (Barley's 
Appeal, 90 Pa., 321 ; 2 Pears, 352.) 

Where the testimony of the defendant 
is improbable and contradictory, the cas# 
need not be left to a jury. (Ibid.) 

It is proper for the Court to weigh the 
evidence, and decide according to the 
preponderance thereof. (Wenert's Ap- 
peal, 91 Pa., 321.) 

In Jenkintown Bank V9, Fulmer (28 
W. N. C, 359, Paxson, C. J.): it was 
held, that " where an order opening a 
judgment is improperly made, a subse- 
quent trial of the issue, even though the 
verdict be in favor of the defendant, goes 
for nothing." That an application to open 
a judgment entered upon a warrant of 
attorney or judgment note, is an equitable 
proceeding addressed to the discretion of 
the Court, and is to be disposed of in ac- 
cordance with the principles of equity. 
(Knarr V9. Elgren, 19 W. N. C, 531 ; 
Scott's Appeal, 23 W. N. C, 132.) 

The presumption of the law is in favor 
of the regularity of the judgment, and the 
burden of proof is on the party attempting 
to show the contrary. (Fuhrman v*. 
Fuhrman, 13 Lan. B., 123.) 

The Court can only open a judgment 
when a proper ground is presented, and in 
the exercise of a sound discretion, as a 
chancellor would. (Kneedler's Appeal, 
92 Pa., 428; Weise's Appeal, 99 Pa., 
126.) 

In a rule to open a judgment where the 
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defendant swears the signature is not his, 
is forged ; and the plaintiff (as in this 
case) swears that he saw defendant sign 
the same, and he is corroborated by 
another witness, who saw defendant sign 
it, or other circumstances, there is not 
suflBcient grounds laid to open the judg- 
ment. (Ward vs. Ward, 4 Law Review, 
306; 2 Centl., 08; 4 Del., 192; 7 Law 
Review, 389 ; 16 Atl., 846 ; 1 Monag., 
588.) 

And in addition to all this, the practice 
of opening judgments, to establish a de- 
fense which has arisen since the rendition 
or entry of the judgment, is improper. 

Stroud's Appl., 109 Pa., 330. 

As we have seen by the evidence, there 
is no payment made, or set off presented by 
the defendant, which he has not a credit 
for. He shows no right to a credit or set 
off through or by reason of the pictures 
mentioned in the testimony. They be- 
longed to his wife, presented to her by her 
sister; she says so, and he also says so; 
he never owned them and therefore they 
cannot now, nor could they before a jury, 
be set off against this claim. The picture 
transaction was between Mrs. Miller and 
Mr. Herr, where we shall be obliged to 
permit it to remain. 

There has been no sufficient reason 
given, no testimony presented, to warrant 
the Court, in the exercise of a sound legal 
discration, in opening this judgment: the 
rule to show cause must therefore be dis- 
charged. 

Rule discharged. 



C. P. OP LANCASTER CO. 

Henry vs. Moss. 

Practice — Correction of verdict on rule 
for new trial. 

In a replevin suit, the defendant having given 
bond for the property, the verdict was for its 
value in full, although the plaintiff had admitted 
that $2.50 was due to the defendant for repairs 
to the property and had tendered that amount. 
On rule for new trial the court discharged the 
rule, provided the plaintiff remitted the $2.75 
within ten days. 

Replevin to recover road cart. 
Defendant filed bond and retained the 
cart. 



The jury gave a verdict for the full 
value of the cart for the plaintiff, although 
the plaintiff had admitted that $2.50 was^ 
due the defendant for repairs, and hacL 
tendered this amount to him. 

John A. Coyhy for plaintiff^. 

B. F, Davisy for defendant. 

April 13, 1895. Opinion by Living- 
ston, P. J. 

Trial had, and on February 7, 1895, a 
jury rendered a verdict in favor of plaiDtiff 
for $14.98. 

Reasons were filed and rule granted to 
show cause why a new trial should not be 
granted. 

On the trial it waB shown that defendant 
had contracted to repair plaintiff's road 
cart for $2.50. 

The jury have not deducted that saia 
from the value of the road cart and inter- 
est in making up their verdict, as is shown 
by the notes of trial and verdict; it would 
have been proper for them to have done so 
without special direction. 

If the plaintiff upon record will agree t<v 
remit and have deducted from the verdict 
of $14.98, the sum of $2.50 with interest 
from May 15, 1892, on the same, within 
ten days from this date, April 13, 1895^ 
the rule will be discharged. If he decline 
or refuse so to do within the time stated, 
the rule will be made absolute. 



gegal ^iscellHn^. 



The right of the United States to sue 
on a sheriff's bond, for the escape of a 
Federal prisoner, is sustained by the Cir- 
cuit Courb of Appeals in the 6th Circuity 
in the case of State of Tennessee for the 
use of the United States vs. Hill, reported 
in 24 L. R. A., 170. This is probably 
the first time that the question has ever 
been decided. 



Trained snakes were lately held to be the 
professional instruments of a snake charmer 
so as to be exempt from duty. 
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Eshlexnan vs. Lightner, Appellant. 

Sale of horse — Warranty — Proof of — 
Evidence — Length of time of war- 
ranty. 

A Teodee who defends, in a suit on a note for 
the purchase money, on an alle^^ed breach of 
warranty, is incompetent to testify that he re- 
turned the article to the vendor on discovering 
the breach of warranty, this being immaterial. 

No particular form of expi-ession is necessary 
to cre;ite a warranty, but tiiere is a clear dis 
tinction between a warranty and a mere repre- 
sentation. A mere representation that an arti 
cle is sound and safe is not a warranty. 

It is too late for a vendee to allege a breach 
of warranty of a horse after having used him 
nearly three months, if during that time no de- 
fect is discovered. 

Appeal by the defendant, Janaes II. 
Lightner, fronq the judgment of the Court 
of Common Pleas of Lancaster County on 
a verdict for the plaintiff, Ezra M. Eshle- 
man. 

This was an action on a promissory note 
for $260 given by the defendant to the 
plaintiff, together with $40 in cash, in pay- 
ment for a horse bought by the defendant 
from the plaintiff. 

When the npte fell due the defendant re- 
fused to pay it, on the ground that the 
borse was not as the plaintiff represented 
or warranted him to be when suit was 
brought. 

On the trial the defendant testified 
positively that the plaintiff had warranted 
the horse, and a witness testified that he 
said he was " safe, sound and very gentle.'' 
The plaintiff positively denied the war- 
ranty. The evidence showed that the de- 
fendant used the horse nearly three 
months, telling the plaintiff that he was all 
right before the discovery of the alleged 
breach of warranty. 

On trial, the Court, Livingston, P. J., 
disallowed the following offers by de- 
fendant. 



" Offer A. The defendant noyr offers to 
prove that he rescinded the contract and 
returned the horse to Mr. Eshleman, the 
plaintiff, on discovery of the breach of 
warranty, and that the horse was not as 
represented." (First assignment of error.) 

" Offer B. Defendant now offers to prove 
by Dr. E. K. Shaub, the veterinary sur- 
geon who attended the horse, that he or 
his father, another veterinary surgeon, 
told the defendant that the horse had im- 
mobility, or in other words * dumb.' " 
(Third assignment of error.) 

The Court also disallowed the following 
question by defendant: 

" Q. With that experience of horses 
would you consider this horse to answer 
the warranty of a sound, safe horse, such 
as ypu have heard described here?'* 
(Second assignment of error.) 

The plaintiff, inter alia^ asked the Court 
to charge as follows : 

" 1. There isa clear distinction between 
a warranty and a mere representation. A 
mere representation that an article is 
sound and safe is not a warranty." 

By the Court : 

I affirm that point. (Fourth assign- 
ment of error.) 

2. If the jury believe, from the testi- 
mony of James H. Lightner, and from the 
admission in his letters of June 5 and July 
26, that the horse was all right, the verdict 
must be for the plaintiff for the full amount 
of his claim. 

By the Court: 

That point we affirm. Because if he did 
that, had no complaint to make, there was 
no warranty broken, the time having passed. 
(Fifth assignment of error.) 

The defendant asked the Court to charge 
as follows: 

1. If the jury believe the testimony of 
the defendant (and of James H. Hires) 
that the plaintiff expressly warranted this 
horse to be sound, safe, and gentle, fit for 
ladies to drive, and that at the time said 
warranty was given said horse was dumb, 
that was a breach of the warranty, and the 
verdict should be for defendant. 

By the Court: 

I will say here that Mr. Hires did not 
use the word warranty at all. You have 
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heard the words he did use. They were a 
representation, not necessarily a warranty. 
If you believe the testimony of Mr. Li^ht- 
ner, however, he did warrant this horse 
expressly. If he used the words Lightner 
said he used, that would be a warranty, 
and if the horse was unsound at that time, 
if you believe that from the evidence, then 
he would be entitled to damages for the 
breach of warranty, which should be set 
forth against the amount of this note with 
interest, and on such finding you would 
have to ascertain from the evidence what 
was the amount of damages he sustained. 
If it was greater, the amount of dam- 
ages by reason of the breach of warranty, 
if it was greater than the value of the note 
and its interest, then your verdict should 
be for the defendant simply. If it ^s not 
80 great, then you will have to ascertain 
what it is, and deduct it from the amount 
of the note and interest, and render your 
verdict for the difference between the 
amount of damages and the amount of the 
note and interest for the plaintiff. (Sixth 
assignment of error.) 

2. If the jury believe the testimony of 
George Nolty and of Dr. E. K. Shaub 
that this horse was dumb and unsound at 
the time this warranty was given, they 
should find for the defendant. 

By the Court: 

In that we say, first, you would have to 
find there was a warranty ; then you will 
remember the length of time between the 
sale and the time they saw him, and if the 
time was so close as to warrant them in 
saying he was unsound at the time of sale, 
if you believe that, you have it all before 
you, it is a question of fact ; then if you 
find the amount of damages sustained, if 
there was warranty, and that the horse was 
dumb and unsound at the time of the war- 
ranty, the time of the sale, then you will 
have to do as I told you with reference to 
the first point, ascertain the amount of 
damages, and if the amount is greater than 
the amount of the note and interest, then 
find simply for the defendant ; if it is not 
so great, deduct it from the amount of the 
note and interest, and return a verdict for 
the plaintiff for the difference between 
them. (Seventh assignment of error.) 



The Court charged the jury inter alia: 
In this case the defendant had tvo 
methods of disposing of it ; one was by re- 
turning the horse, rescinding the contract ^ 
and bringing an action for damages, or for , 
the money he had paid. He did not adopt 
that, and that was one reason why nothing 
was said by him (he would not have been 
permitted to say it) as to whether he sold 
the horse or what he got for it. So yon 
may leave that out of the question. The 
other was, having given a note he might 
lie by and wait until he was sued, and de- 
fend upon the warranty, the breach o( 
warranty, to show what damages he sus- 
tained by reason of the breach of warranty, 
as he has attempted to do in this case. 
That is the difference between the two 
cases, and the reason why he could not give 
the value he got for the horse. It would 
not have been permitted in this case. 
(Eighth assignment of error.) 

George A. Lane and C. Q. Basfler 
for appellant. 

It was clearly error for the Court to re- 
fuse to allow us to prove that the defend- 
ant returned the horse and thus rescinded 
the contract. 

Freyman vs, Knecht, 78 Pa., 141. 

We did not rely solely on our warranty, 
but on willful misrepresentation and deceit 
to resist a recovery, and by proving a fail- 
ure of consideration, showing that in equity 
and good conscience plaintiff ought not to 
recover on a contract vitiated or impaired 
by fraud. 

Weimer vs. Clement, 37 Pa., 147. 

The question set forth in the second as- 
signment of error was asked of a witness 
who had been a horse-shoer for 23 yeaK, 
and was clearly competent to answer. 

The defendant returned the horse as 
soon as the veterinary surgeon told him it 
was "dumb." Evidence of this should 
have been admitted. 

There is no distinction between war- 
ranty and mere representation when the 
article is to be used for a particular pur- 
pose. In that case there is an implied 
warranty that it is suitable for that purpose. 

Mills V8. Fibre Co., 4 W. N. C, 463, 
and Scheppes V8. Stewart, 11 Ibid., 106. 
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This horse was bought especially as a 
driving horse, safe and gentle ; if he was 
not fit for that purpose, there was a breach 
of implied warranty. 

The defendant thought the horse was all 
right until after two months. He then 
discovered his disease and sent him back. 
This was not an unreasonable time in mak- 
ing the discovery. 

To create an express warranty it is not 
necessary to use the word warrant if the 
words employed are tantamount to it, and 
are not dubious or equivocal. 

Weimer vs. Clement, supra. 

Under this decision the testimony of 
the witness Hires was sufficient to show a 
warranty. 

Brown ^ Hensely for appellee. 

If there was no fraud or deceit in the 
sale, the plaintiff had no right to rescind 
the contract for the alleged breach of war- 
ranty, and to return the mare without the 
defendant's consent. 

Freyman vs. Knecht, 78 Pa., 141. 

Kase vs. John, 10 Watts, 107. 

Sedgwick on Damages, 286-7. 

Addison on Contracts, II., 989. 

Benjamin on Sales, 621-7. 

Thornton vs. Wynn, 12 Wheat., 188. 

It is true that ho might sue either in 
assuDQpsit or case for breach of the war- 
ranty. 

Vanleer vs. Earle, 2 Casey, 277. 

Kase vs. John, 10 Watts, 107. 

Street vs. Blay, 2 B. & Ad., 456. 

Voorhees vs. Earl, 2 Hill (N. Y.), 238. 

Gary vs. Grumaan, 4 Hill, 625. 

Mullerr*. Eno, 14 N. Y., 597. 

Dayv«. Pool, 62 N. Y., 416. 

Rust vs. Eckler, 41 N. Y., 488. 

Doane vs. Dunham, 65 111., 512. 

Wright V8. Davenport, 44 Texas, 164. 

The defendant tried the horse himself, 
driving him twenty miles, and reported 
that it was all right. 

In such case the vender only warrants 
that the article is so far as he knows what 
it appears to be. 

11 Addison, 982. 

So in a sale of personal property on in- 
spection, and where the vendee's means of 
knowledge are equal to the vendor's, the 



law does not presume an engagement by 
the vendor that the thing sold is of the 
species or kind contemplated by the parties. 

Lord vs. Grow, 39 Pa. St.," 88. 

Farnsworth vs. Duffiier, 142 U. S., 47. 

The defendant depended solely on the 
warranty, and neither alleged or proved 
deceit. If there was fraud or deceit, two 
months was too long to have kept the horse 
before returning it. 

Addison on Contracts, 11., p. 999-1001. 

Negley vs. Lindsay, 67 Par., 217. 

Mehaffey vs. Ferguson, 156 Par., 171. 

The defendant docked the horse's tail 
before offering to return him. This would 
have prevented rescinding of the contract. 

Addison on Contracts, 999. 

A horse sheer is not an expert on dis- 
eases of the horse's brain, and Nolty's 
opinion was properly ruled out. 

The offer of Shaub's testimony was 
purely hearsay, plaintiff not being present. 

Mere representations as to the quality 
of the article sold do not constitute a 
warranty. 

Wetherall vs. Neilson, 20 Pa. St., 448. 

Shisler vs. Baxter, 109 Pa. St., 443. 

Mahaffey vs. Furguson, 156 Pa. St., 
170. 

The case was fairly submitted and the 
jury believed the plaintiff that there was 
no warranty. 

May 30, 1895. Per Curiam. 

This suit was on defendant's note in 
favor of plaintiff for two hundred and sixty 
dollars, part consideration for a horse sold 
and delivered by the payee to the maker 
in June, 1893. The note being admitted, 
the sole defense was the warranty of the 
horse by the plaintiff, breach of the war- 
ranty, etc. Testimony of a conflicting 
character, but tending to sustain the de- 
fense, was introduced by the defendant. 
On the other hand, the alleged warranty 
was denied by the plaintiff; and the ques- 
tions of fact thus presented were properly 
submitted to the jury, whose findings were 
adverse to the defendant. 

An examination of the record, with 
special reference to the assignments of 
error, has not convinced us that there is 
anything therein to justify a reversal of 
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the judgment entered on the verdict. We 
find nothing in any of the specifications 
that requires extended comment. 
Judgment affirmed. 



Styer's Appeal (Weiler's Estate). 

Decedents^ Ustates — Testamentary charge 
on real estate devised — Lien of — Whe7i 
not discharged hy bankruptcy and 
sheriff* s sales. 

The testator, after giving his property to his 
widow for life in his will, provides as follows: 
" I give and bequeath to my son George and son 
Silas Weiler all my real estate for the sum of 
two thousand five hundred dollars, and after 
her decease, that is to say, my wife Mary 
Weiler, then after all funeral expense is paid, 
then all my personal property to be sold and all 
debts paid, then all that is left to be divided 
equally amongst my ten children or their hei)s 
and assigns." George and Silas accepted the 
real estate but never paid the valuation money. 
The land passed through the hands of third 
parties into the hands of the appellant, Silas's 
interest having first been sold by his assignee in 
bankruptcy before his mother's death, and 
Qheorge's interest having been first sold by the 
sheriff subsequent to his mother's death on 
an executiou issued on a judgment entered 
against him before her death. The ex- 
ecutor having petitioned the Court to decree 
payment of the tweuty-five hundred dollai-s by 
the appellant the present owner: Ileld^ that the 
acceptance of the real estate was a purchase to 
take effect after the widow's death, the title be- 
ing conditioned on the payment of the valuation 
money, which should be now paid by the ap- 
pellant, less the share thereof to which George 
and Silas were entitled as children of the 
testator, notwithstanding said sheriff's and 
assignee's sales. 

Appeal of Isaac Stjer from the Decree 
of the Orphans' Court of Lancaster County, 
directing him to pay to Barton S. Weiler, 
Administrator d. b. n. c. t. a., $2,500, 
with interest, valuation money for real 
estate devised by David Weiler, deceased, 
to Silas Weiler and George Weiler. 

The testator's will provided as follows 
after giving all his property for life to his 
widow: 

" Item. I give and bequeath to my son, 
George, and son, Silas Weiler, all my real 
estate for the sum of two thousand five 
hundred dollars, and after her decease, 
that is my wife, Mary Weiler, then after 
all funeral expense is paid, then all my 
personal property to be sold and all debts 
paid, then all that is left to be divided 



equally anlongst my ten children in or to 
their heirs and assigns." 

The said $2,500 was not paid by the 
devisees. 

The widow died on October 18, 1875. 
In 1868 Silas Weiler's assignee in bank- 
ruptcy sold his interest, which was sub- 
sequently bought by said Isaac Styer. 
George Weiler conveyed his interest to 
Rebecca Weiler, November 6, 1875, but 
subsequently his interest was sold to Isaac 
Styer's vendor by the sheriff on execution 
on a judgment entered in 1870. 

Said decree was entered on the findings 
of an auditor appointed to report the facts 
on the petition of said Barton S. Weiler, 
the Court below, Brubakek, J., directing 
as follows: (See 12 Law Review, 128.) 

" We direct a decree to be drawn up by 
counsel for the rule, ordering and directing 
the said Isaac Styer, the present owner of 
the land, to pay the said moneys with in- 
terest from the date of the death of the 
widow, to wit : on October 18, 1875, on 
the first day of April next, or in default 
thereof a writ of levari facias is to be 
issued to sell the same — let the decree be 
so entered." 

The following decree was thereupon 
entered : 

" And now, January 29, 1895, on 
motion of Chas. I. Landis and A. H. 
Fritchey, Esqs., the Court orders and 
decrees that Isaac Styer pay to B. S. 
Weiler, administrator d. b. n. c. t. a. of the 
estate of the said David Weiler, deceased, 
the sum of twenty-five hundred dollars 
($2,600) with interest from October 18, 
1875, on or before the first day of April, 
A. D. 1895, and that in default of such 
payment a writ of levari facias shall issue 
to sell the tract of land of the said Isaac 
Styer, consisting of about thirty acres of 
land, situated in Csemarvon Township, in 
said county, upon which the said sum 
remains charged." 

The said Isaac Styer thereupon took 
this appeal, assigning for error (1) the 
above quoted direction by the Court,and(2) 
the decree. 

William R. Wilson and William D. 
Weaver J for appellant. 

1. If it is true, as the Court below 
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seem to hold, that the devise to and accept- 
ance by George and Sila8 Weiler was a 
purchase to take effect and conditioned on 
the payment of the $2,500, and the de- 
visees failed to pay the same ; then the 
remedy ought to be by ejectment, to re- 
cever back the land for conditions broken. 

Bear vs. Wissler, 7 Watts, 144. 

The will of the father gave to his two 
sons, Georve and Silas Weiler, an estate in 
the land devised, which amounted to a 
vested remander. 

" If there be a present right to a future 
possession, though that right may be de- 
feated by some future event, contingent or 
certain, there is nevertheless a vested es- 
tate," etc. 

Manderson vs. Lukens, 28 Pa. St. 
Rep., 31. 

The $2,500 valuation is a mere per- 
sonal liability on the devisees, and not 
a charge running with the land. 

" Liens upon the land are not favored, 
nor are they to be implied, but must be 
created by plain terms, inasmuch as equit- 
able liens have not been engrafted on our 
jurisprudence." 

Hepburn vs. Snyder et. al.^ 3 Pa., St. 
Rep., 72. 

The principle is not confined to con- 
tracts, but is applicable to wills, as to 
other instruments. 

Hackadorn's Appeal, 11 Pa. St. Rep., 
8ft-89. 

The case of Gilbert's appeal cited 
against us by the court below differs from 
the present case, in that in the former the 
land is devised at $33 per acre and the 
time fixed when the devisee shall begin 
paying. There is nothing of this sort 
here, and the auditor finds that the testa- 
tor's estate was indebted to one of the de- 
visees. In the other cases cited by the 
court, the devises are given subject to the 
condition of the payment of certain legacies, 
which of course constituted a direct charge. 

A charge on land can be created only 
by express words of manifest implication. 

South Mahoning Twp. vs. Marshall, 138 
Pa., 570. 

Whenever it has been held that valua- 
tion money was a charge on land devised, 
the words " pay " or " paying " have been 



used in connection with the charge. In 
the absence of such words, as in the present 
case, there is no charge on the land. 

Estate of Levi Knaub, dec'd, 144 Pa., 
322. 

Dewett vs. Elden, 4 W. & S., 423. 

Baker's Appeal, 59 Pa. St., 313. 

Sheaffer's Appeal, 8 Pa. St., 38. 

Mohler's Appeal, 8 Pa. St., 26. 

Miltenberger vs. Schlegel, 7 Pa. St. 
Rep., 241. 

Buchanan's Appeal, 72 Pa. St. Rep., 
448. 

Wright's Appeal, 12 Pa. St. Rep., 257. 

Hamilton vs. Porter and wife, 63 Pa. 
St. Rep., 332. 

Brandt's Appeal, 8 Watts, 198. 

2. If it be a mere personal charge then* 
the Orphans' Court has no Jurisdiction^ 
and this proceeding must fall. For this 
proposition we refer to 

Hamilton vs. Porter, 63 Pa. St. Rep.,. 
332. 

3. If the money, viz., the $2500, was un- 
paid and due, then it was payable on the 
death of the widow, which occurred on Octo- 
ber 18, 1875. Such is the appellee's own 
construction, and such is the construction of 
the Court below, because they decree that 
interest is to run from that period. George 
W oiler's interest in the land in question 
was sold by the sheriff of Lancaster County 
on November 6, 1880, five years after the 
death of the widow who was the tenant for 
life. Now, whatever effect the deed ia • 
bankruptcy, selling Silas Weiler's interest 
in said real estate, which occurred before 
the death of the widow, all the authorities 
agree that the sheriff's sale of George 
Weiler's interest discharged it of the lien, if 
it ever was a lien, of said valuation money. 
This is squarely decided in 

Strauss' Appeal, 49 Pa. St. Rep., 353. 
And the general principle decided in 
Woods vs. White, 97 Pa. St. Rep., 226. 
Pierce vs. Gardener, 83 Pa. St. Rep., 
211. 

Hanna's Appeal, 31 Pa. St Rep., 53. 

4. This money, if due at all, became^ 
payable nearly twenty years ago, on the 
18th of October, 1875, the date of death 
of the widow. The claim is barred hy 
limitation. 
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Etter vs. Greenawalt, 98 Pa. St. Rep., 
422. 

Judgments held by innocent parties 
against the appellant will be rendered worth- 
less if this money is held to be still a 
<5harge on the land. 

Charles I. Landis and A, H. Fritchey 
for appellee. 

The devisees cannot by any principle 
hold the land without paying the purchase 
money. The acceptance was a purchase 
and conversion of the real estate into 
money payable to all the children, and the 
<5hildren would be disinherited if the money 
was not paid. 

The records were open to every one, and 
showed the whole matter. 

Where land is devised at a valuation, a 
price to be paid by the devisee, the title 
passes subject to the charge or lien of the 
price if the devise be accepted. 

Hart vs: Homiller's Ex'rs, 23 Pa., 26. 

While to make a charge on land it must 
be found that such was the testator's inten- 
tion, still it is not necessary that its ascer- 
tainment should rest on direct expression. 
It is enough if the intention appear by 
natural and obvious implication of the will. 

Gilbert's Appeal, 85 Pa., 347. 

Hoover vs. Hoover, 5 Bar., 51. 

Knecht's Appeal, 71 Pa., 333. 

Pierce vs. Livingston, 80 Pa., 1)9. 

The proper method of proceeding was by 
rule upon the present owner of the land to 
pay the purchase price. 

Hart vs. Homiller's Ex'rs., 23 Pa., 39. 

Baker's Appeal, 59 Pa., 313. 

Bear vs. Wisler, 7 Watts, 144, cited by 
appellant, does not make ejectment the only 
remedy. 

George and Silas Weiler had no vested 
right in the land until they accepted it 
subject to the condition of the devise. The 
assignee's deed merely conveyed Silas' 
inchoate right to so accept the land. 
George's right of acceptance could not be 
bound by a judgment against him before 
his mother's death, and his deed to Rebecca 
Weiler conveyed all his interest, and the 
subsequent sheriff's sale did not divest the 
lien of the purchase money. 

The case of Knaub's Estate, 44 Pa., 



322, cited by appellant, was entirely un- 
like this one as to the terms of the will. 

May 30th, 1895. Per curiam: 

The only subjects of complaint in this 
case are (1), the order directing the 
decree to be drawn, etc., and (2) the entry 
of the decree drawn in accordance with 
said order ; both of which are fully recited 
in the specifications respectively. 

The will of David Weiler, upon the pro- 
visions of which the contention depends, 
was rightly construed by the learned Judge 
of the Orphans' Court. It is unneces- 
sary to add anything to what he has said 
on the subject. For reasons given in 
his opinion, the decree, with slight modifi- 
cation, should be affirmed. Under the 
clause of the will, quoted in said opinion, 
testator's sons, George and Silas, devisees 
of the land, are each entitled to one-tenth 
of the twenty-five hundred dollars charged 
thereon* and hence the decree should be 
for only four-fifths of that sum, viz.: two 
thousand dollars, with interest from death 
of testator's widow. And, inasmuch as 
the period within which the money was re- 
quired to be paid has elapsed, there shoald 
be an extension of the time until July Ist, 
1895. With these modifications as to 
amount and time of payment, the decree 
should be affirmed. 

Decree, as above modified, affirmed and 
appeal dismissed with costs to be paid b; 
the appellant. 



amman m^nS"'M,aw. 



C. p. OF CHESTER CO. 
Houston vs. Honstoii. 

Married women — Action against hui- 
hand — Contract for support — Acit 
June 11, 1879, and June 8, 1893. 

The Act of Assembly of June 11, 1879, P. L., 
126, conferring upon a married woman, who 
has been deserted, abandoned or driven from 
home by her husband, the unrestricted rigbt to 
sue him, without the intervention of trustee or 
next friend, is to this extent repealed by the 

i Act of June 8, 1893, P. L., 844, because of in- 
consistency; therefore, an action on the con- 

' tract to pay a fixed sum monthly, for the sup- 
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port and maintenauce of their childreD, cannot 
be sustained by a maiTied woman, who has 
been deserted, against her husband. 

Rule by garnishee to show cause of ac- 
tion, and why attachment should not be 
dissolved. 

S. D. Ramsay^ for rule. 
William T. Fulton^ contra. 

March 25, 1895. Opinion by Hemp- 
hill, J. 

This is a rule upon plaintiff, at the in- 
stance of the garnishee, to show cause of 
action and why the attachment should not 
be dissolved. The plaintiff is the wife of 
the defendant and the mother of his two 
children. In the year 1886, the defend- 
ant deserted his family, and about the 
time of the desertion, promised his wife to 
pay her $15 per month for the support and 
maintenance of their two children. Since 
that time, the plaintiff has been paid only 
$16 — one month's payment — and the en- 
forcement of said agreement and collection 
of the arrearages due her she sets forth, 
in her affidavit, as the cause of action upon 
which this proceeding is based. 

The garnishee defends upon the ground 
that a wife cannot bring suit against her 
husband to enforce an agreement such as 
in this case is alleged to be the cause of 
action. 

The second section of the A ct of June 
11,1879, provided: "That, in all cases 
where a wife has been deserted, aband- 
oned or driven from her home by her hus- 
band, it shall be lawful for her to bring 
suit in any of the courts of this common- 
wealth against her husband, or any other 
person or persons, without the assistance 
or intervention of a tinistee or next friend, 
* * * * in same manner and with like 
effect as if she were sole and unmarried." 

This language is sufficiently broad to 
sustain the present action, but unfortu- 
nately for the plaintiff, it has in our opin- 
ion, been repealed by the Act of June 8. 
1893, the third section of which provides, 
that, "hereafter, a married woman may 
sue and be sued civilly in all respects and 
in any form of action, and with the same 
effect and results and consequences, as an 



unmarried person ; but she may not sue 
her husband, except in a proceeding for 
divorce, or in a proceeding to protect or 
recover her separate property whensoever 
he may have deserted or separated himself 
from her without sufficient cause, or may 
have neglected or refused to support her;" 
and the repealing clause, which follows, 
reads: "The married persons' property 
Act, approved June 3, 1887, and all other 
Acts inconsistent herewith, are hereby re- 
pealed." 

While, therefore, the Act of 1879 con- 
ferred upon a deserted wife the unre- 
stricted right to bring suit against her 
husband, the Act of 1893 limits or curtails 
that right to, first, proceedings for divorce, 
and secondly, to proceedings to recover 
her separate property when deserted by 
her husband, or he has neglected or re- 
fused to support her. 

With this limitation or restriction, the 
the unrestricted right conferred by the 
Act of 1879 is inconsistent, and is conse- 
quently repealed ; and as this suit is 
neither a proceeding in divorce or to pro- 
tect or recover the wife's separate prop- 
erty, it cannot, since the passage of the 
Act of 1893, be maintained, and the rule 
must be made absolute and the attachment 
be dissolved. 



W^B^i M^^scellmji, 



A Curious Decision. 

The Cape Law Journal in its February 
number gives the following as a judgment 
actually delivered by a court in Egypt. It 
seems that a partnership composed of four 
persons owned each a leg of a cat. We 
presume each partner had a specific leg of 
the cat. One leg was wounded, and an 
oily rag thereon caught fire and the other 
three legs carried the fiery leg among 
some cotton belonging to the partnership. 
Here is the judgment : 

" The leg that had the oily rag on it was 
hurt; the cat could not use that leg — in 
fact, it held up that leg, and ran with the 
other three legs. The three unhurt legs, 
therefore, carried the fire to the cotton, and 
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are alone culpable. The injured leg is not 
to be blamed. The three partners who 
owned the three legs with which the cat ran 
to the cotton will pay the whole value of the 
bales to the partner who was the proprietor 
of the injured leg." 

Articled clerks are invited to criticise 
this judgment and point out its errors ac- 
cording to our law. — Western Law Times 
of Canada. 



Privileged Oommnnications. 

The late California case denying that a 
prayer charged to be slanderous was privi- 
leged as a communication because of the re- 
lation of minister to congregation, brings out 
from a correspondent a suggestion that the? 
reverend gentleman should have pleaded a 
confidential relation between himself and 
the Almighty, whom he was addressing. 
If he pleaded, as the opinion of the Court 
implies, a confidential relation between 
himself and the congregation, he would 
seem to have adopted the point of view of 
a Boston reporter who once declared that 
a certain prayer ** was the finest ever de- 
livered to a Boston audience." He should 
have taken a higher grpund. 



A Hope of Posterity. 

A paragraph credited to the Courier 
Journal, and possibly old enough to be 
recognized by some readers, will bear re- 
petition. It states that a marriage settle- 
ment drawn by a Georgia justice of the 
peace limited an estate to the use of the 
bride of Thomas Smith during her life, 
" and at and after her death to any child 
or children she may have by the said 
Thomas Smith, his heirs, executors, ad- 
ministrators, or assigns." A lawyer 
whose opinion of the document was asked 
by Mr. Smith said that whoever drew the 
deed must have been determined that there 
should be no failure of issue. — Case and 
Comment. 



A CONDITION in a deed against the sale 
of intoxicating liquors on the premises is 
held, in the recent Michigan case of Jenks 
vs. Pawlowski, 22 L. R. A., 863, to be 
waived, when the grantor sells adjoining 



premises without such restrictions, on tb& 
ground that such restrictions are sustained 
only upon the theory that a person in ^8- 
posing of his property has the right to 
prevent such a use by the grantee as may 
diminish the value of his remaining land. 



In denying that a dentist is exempt from 
jury duty as a practitioner of medicine, the 
Supreme Court of Missouri, in State, Fleck- 
inger t;«. Fisher, 22 L. R. A., 799, says: 
" If relator is exempt from jury duty be- 
cause, as he says, he ' treat8,.professionally, 
diseases of the oral cavity,' so also is his 
less pretentious professional brother, who 
with equal scientific skill, treats diseases or 
malformations of the hands or feet, and 
who is content to be dubbed a ^cora 
doctor.' " 



A PROMISE of marriage conditioned on 
resulting pregnancy is held by the Su- 
preme Court of Oregon, in State vt, 
Adams, 22 L. R. A., 840, not to be such 
a promise of marriage as will bring the 
case within a statute as to seduction ac- 
complished on promise of marriage. The 
court says it has found but one case on the 
question, and that was decided by the 
Supreme Court of New York, in People 
vs. Hustis, 32 Hun., 58, to the contrary 
effect, but the Oregon court is unwilling to 
follow that decision. 



Whether or not a garnishee must set 
up an exemption of his principal debtor is 
a question on which the authorities are not 
agreed, but on which the Supreme Court 
of Michigan, in Crisp vs. Ft. Wayne i 
E. R. Co., 22 L. R. A., 732, held, against 
the dissent of two judges, that a garnishee 
who pays into court the amount due to the 
principal debtor, without setting up such 
exemption, does so at his peril. 



Judge — How came you to enter the 
premises ? 

Prisoner — Why, Judge, 2 a. m., no 
police about, an open window on the 
ground floor — you would have climbed in 
yourself! 
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Ryder's Appeal (Hambriglit's Estate). 

Decedents^ estates — Widow a lunatic — 
Election of to take against will — 
Money of estate paid to legatees and 
by them given for support of widow 
— When should be deducted from 
widow^s share of estate. 

The testator, who left an estate of upwards 
of 125,000. gave bis widow merely an annuity 
of $136. He left no childreu. Shortly after his 
death the widow was ou inquisition declared a 
lonatic. Proceedings were then instituted con- 
testing the inquisition, and to decide whetlier 
the widow's ctunmittte should elect for her to 
take against thi* wiil, tlie h gatees liaving offered 
a comproini.'^u SiMtienit^nt if slie Kliould take 
under the will. To meet lier necessities pend 
iog these proceedings, the executors paid $1,000 
to the attorney in fact for the legatees, who 
gave his receipt for it, and it was unconditionally 
paid over by him to her committee and used 
for her support. Subsequently her committee 
claimed against the will. On distribution of 
the estate it was claimed that said 81,000 was a 
gift, and should be deducted from the legatees' 
shares. 

Held, that equity required that the $1,000 
should be deducted from the widow's share. 

The appeal of E. J. Ryder, committee 
of Catharine Ilambright, a lunatic, from 
the decree of the Orphans' Court of Lan- 
caster county, overruling the exceptions 
and confirming absolutely the auditor's re- 
port. 

The decedent left in his will to his widow 
the interest of $3,400 (having previously 
put in her name real estate worth about 
$5,000). She was 77 years of age and 
of unsound mind. They had no children, 
and the balance of his estate, amounting to 
about $25,000 in personalty, was be 
queathed to his collateral heirs. Shortly 
after his death an inquisition in lunacy 
found the widow a lunatic, and a committee 
was appointed. Subsequently her heirs 
instituted proceedings ta set aside the in- 
quisition on technical grounds, in which 



they were unsuccessful, and then to com- 
pel the committee to elect for his lunatic 
to take against the will. 

These proceedings were resisted by the 
heirs and legatees of the decedent, who 
wished her to accept a compromise by which 
she should take under the will and be al- 
lowed the income of the estate for life, 
provided it be givtn to them at her death. 
During this litigation, the widow being 
destitute, an arrangement was made by 
which the executors paid over to the at- 
torneys in fact for the legatees $1,000. 
He receipted to them for it and then 
turned it over to the committee, who used 
it for her support. Subsequently the com- 
mittee elected for his lunatic to take one- 
half of the estate absolutely against the 
will. On distribution of the estate it was 
claimed that the $1,000 used as above was 
a gift by the legatees to the widow, and 
should he deducte<i from their portion of 
the estate. This they resisted, claiming 
that it was not a ^^it't but an advaiuteraent 
to meet the necessities of the widow and 
used as such. The auditor, L. Ellmaker, 
Esq., took the latter view and deducted 
the $1,000 from the widow's share, and 
(he court below, Brubaker, J., sustained 
the auditor's report and dismissed the ex- 
ceptions thereto. [See 12 Law REviEW, 
131.] 

Whereupon the committee of the widow 
took this appeal, assigning for error this 
action of the Court below. 

Owe7i P. BrickersLTii Brown ^ Ilensely 
for appellant. 

While the committee and friends of the 
decedent's widow were endeavoring to 
secure for her the advantage of taking 
against the will and getting $15,000 abso- 
lutely instead of $134 a year for life, and 
while the decedent's heirs were scheming 
to get the entire estate into their own 
hands, and oftering inducements to have 
the widow and her committee abandon her 
legal rights, their attorney in fact drew 
for them from the executors $1,000. 
There was no pretense that it was any 
part of the widow's share of the estate, nor 
that it was for her. It was a payment on 
account of the share of the collateral rela- 
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atives and residuary legatees— paid, re- 
ceived and receipted for as such. 

The attorney who drew the money, 
however^ having a scheme to get the entire 
corpus of the estate for his clients, was 
holding out the inducement of putting on 
interest for the widow more than half 
the estate, always provided, however, that 
she would surrender all claims to any of it 
absolutely, and would "take under the 
will," which cut her out. In furtherance 
of this scheme this $1,000 was paid to the 
lunatic's committee, not by the executors, 
but by the representative of the collaterals. 
Even conceding to them the most humane 
motives, it was clearly a gift, a voluntary 
contribution, to her support during a period 
when they were endeavoring to keep her 
out of her inheritance. 

The widow was entitled to half the 
estate, and the legatees could have ad- 
vanced the $1000 to her committee with 
safety if she had needed it. She was not 
in a destitute condition. If the $1000 was 
a gift it must come off of the legatees' 
shares. 

The legatees could not have recovered the 
$1000 had it been given to a sane person. 

A committee in lunacy is expected to do' 
that which it might reasonably be supposed 
the lunatic would have done had she or he 
retained his or her sanity, and what was 
apparently best for the personal or pecuni- 
ary advantage of the lunatic. 

Hambleton's Appeal, 102 Pa., 50. 

If this was not a gift, it was a loan. But 
the widow was incapable of contracting a 
debt, and her committee never sought any 
loan. 

The $1000 was a gift risked to further 
the efforts of the legatees to get the widow 
to take under the will. They lost, and 
cannot now recover it back. 

O. Ross EMtman^ for appellees. 

The appellees were not " scheming " 
fortune hunters, but wished to attain their 
rights without depriving the widow of any- 
thing. They wanted her to have the whole 
estate for life, provided by her consent 
it went to them after her death. They 
considered their rights after her death as 
heirs and legatees of the decedent superior 



to the widow's heirs, as to the money saved 
by the decedent. So the law says, and so 
the testator wished it. There was nothing 
that was not commendable in their actions 
throughout the proceedings. 

When the $1,000 was paid over the 
widow was in absolute want, the only re- 
lief for which was the method adopted. 
The check was made to the attorney for 
the heirs, who immediately then and there 
endorsed it over to the committee. The 
whole proceedings had been discussed and 
agreed upon and understood at the time, 
and the committee stultifies himself in 
bringing this appeal. 

The money could not safely have been 
advanced to the committee of the widow, 
for proceedings were pending to set aside 
the inquisition. It was not yet decided 
whether or not she would take under the 
will. If so, she would not have been en- 
titled to the money. 

The method adopted was the only one 
that made the executors safe for the money 
advanced. There is nothing to show that 
it was a gift. 

The decision of the auditor that this was 
not a gift, confirmed by the Court below, 
is not to be easily set aside, but is entitled 
to great weight. 

Equity requires that the widow who se- 
cured her half of the estate pay back to 
the heirs of the decedent the amount 
kindly advanced to her in the hour of need. 

Equity looks upon that as done which 
ought to be done. 

May 8, 1895. Per Curiam. 

All that need be said in vindication of 
the correctness of the decree dismissing 
exceptions and confirming the report of the 
auditor will be found in the opinion of the 
learned Judge of the Orphans' Court sent 
up with the record. There is nothing in 
either of the specifications of error that re- 
quires further notice. 

The decree is aflSrmed on said opinion, 
and the appeal is dismissed, with costn to 
be paid by appellants. 
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C. p. OP LANCASTER COUNTY. 
In re Assigiied Estate of Sarah McOamant. 

Judymenti — Revival of for specific sum 
— Interest — When can not be recovered 
previous to revival^ although unpaid — 
Dockets — Duties of judgment creditor. 

It Is the duty of the judprment creditor to- see 
that bis judgment is rightly entered on the 
judgment docket. A subsequent judgment 
creditor or subsequent purchaser is not bound to 
look beyond the judgment docket. 

Where a judgment is revived by amicable 
scire facias for the specific amount of the prin- 
cipal sum without mentioning interest ; intei*e8t 
can only be i*eoovered to the prejudice of subse- 
quent lien creditors from the date of such re- 
vival, although shown to have actually beeu 
unpaid for two years previous thereto. 

Where a judgment is i-evived by amicable 
scire facias for the specific amount of the prin- 
cipal sura ** with interest from the — day of — , 
A. D., — ." interest can only be recovered to 
the prejuaice of subsequent lien creditoiii from 
the date of such revival, altiiough it is shown 
that no interest whatever had been paid. 

Trust Book No. 15, p. 6. 

Exceptions to the report of C. E. Mont- 
gomery, Esq., auditor to distribute the 
balance in the bands of tbe assignee. 

The balance was insufficient to pay all of 
the lien creditors in full. 

Concerning two ot these liens the 
auditor reports as follows : 

The next case we will consider is that of 
No. 5, a judgment of E. Ilershey vs. Sallie 
McCamant, entered to Jan. Term, 1886, 
No. 1510, for $700, and revived to Jfen. 
Terra, 1891, No. 529, on March 21, 1891, 
an ordinary blank form such as are in com- 
mon use being used for this purpose — 
agreeing that "judgment be entered," etc., 
♦' for the sum of seven hundred dollars 
($700)" in the words quoted. The 
records were offered in evidence and dis- 
close that judgment was entered by the 
Prothonotary as follows: "March 21, 
1891, judgment against defendant as per 
agreement filed," and the lien index has 
the following entry: "Sarah McCamant, 
Emanuel Hershey, March 21, 1891, $700, 
Jan. Term, 1891, No. 529." 

A certificate of the Court, offered under 



objection of Mr. Fritchey, states that the 
judgment bond was dated April 1, 1886, 
for $700 real debt, payable April 1, 1887, 
with legal interest from date. Following 
this are receipts for interest payments for 
years 1886,1887,1888 and 1889, up to 
April 1, 1889, from which time interest is 
claimed in the face of Mr. Fritchey's ob- 
jection that no evidence dehors the record 
is admissible to impeach the record, and 
also that plaintiff in this judgment is con- 
cluded by the revival of the same for a 
specific sum on March 21, 1891, which was 
notice to all creditors of the amounts due, 
and that interest can therefore run only 
from March 21, 1891, and not from April 
1, 1889, as contended by the judgment 
creditor. I might say here that the word 
interest is not used in the amicable scire 
facias^ does not appear on the appearance 
docket where the judgment was entered by 
the Prothonotary, nor in the lien index 
where the judgment is indexed. 

The. positive, direct and uncontradicted 
evidence of Emanuel Hershey, judgment 
creditor, and Sarah McCamant, judgment 
debtor and assignor, if admissible, con- 
clusively proves that no interest had been 
paid on aforesaid judgment since April 1, 
1889, and that interest was due and owing 
from that date. This evidence was ob- 
jected to by Mr. Fritchey. Mr. Davis, 
counsel for the judgment creditor, cited : 
Vol. I., Tricketi on Liens, page 273, Sees. 
223 & 224 ; also Fogelsville Loan & Build- 
ing Association App., 89 Pa., 293. 

The only references, of any the most 
remote value, here cited, are the cases of 
Nixon vs. McCallmont, 6 W. & S., 159, 
and Fogelsville App. 

In the first case, the rights of subsequent 
lien creditors do not intervene, but the sci. 
fa. is brought against the original party 
defendant to the judgment, and the judg- 
ment was revived for $9,210.00 for a 
special purpose and as collateral security 
for a debt, the principal of which was 
$4,620.00. It was a revival as the Court 
held for a debt due the bank, and that 
means principal and interest. It was held 
that judgment was taken to cover both 
principal and interest, and was entered in 
the penal sum, which was o£^ course notice 
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to creditors, especially so when taken in 
connection with the agreement 61ed. 

In the Fogelsville Asso'n App. case, the 
Supreme Court held that a judgment could 
be revived generally, and that the amount 
of principal and interest then due need not 
be liquidated. In that case it was agreed 
by amicable 8ci,fa. that the original judg- 
ment be revived, referring to it by number 
and term, and that judgment be entered in 
favor of plaintiff and against defendant, of 
the given number and term. It was a 
judgment to revive the original, and the 
docket so notified creditors and referred 
them to the original, no amount being 
named — nothing in the revival from which 
damages could be assessed. The entry on 
the judgment index gave the same notice, 
and referred all parties to the original by 
number and term. Evidence was clearly 
admissible in this case to determine the 
interest du^. 

The case of the Estate of James H. 
Linville, 8 Law Review, 97, decided in 
the Orphans' Court of this county, which 
your auditor has carefully examined, seems 
to support Mr. Davis' contention — that 
where the amicable sci.fa. was drawn for 

the principal with "interest from ," 

interest could be allowed from the date of 
the last payment endorsed on the back of 
the judgment bond, and not merely from 
the date of revival, even though judgment 
was entered for a specific sum. 

In the present case it would seem at first 
blush that the evidence proving no interest 
payment since April 1, 1889, was admiss- 
ible, and that interest should be calculated 
from that date. Whether the evidence is 
admissible or not I am not called upon to 
determine, inasmuch as, if accepted as 
true, it cannot rule this case. The ques- 
tion is one of notice. The object of 
dockets and indices is to give notice, and 
parties seeking information therein can 
take as verity matters there recorded. 
Though it may not be necessary to liqui- 
date principal and interest in reviving a 
judgment where it is taken generally, and 
reference is had solely to the original for 
the amount due, if in the amicable sci.fa, 
in the docket where judgment is entered, 
and in the lien index, the amount c the 



judgment is specifically set forth, to wit, 
$700, the burden does not rest upon parties 
interested to look further. Where an at- 
tempt is made to liquidate or take judg- 
ment for a specific sum as here, the judg- 
ment creditor is concluded by the amount 
fixed, and for which judgment is entered 
at the time of entry, or applying the prin- 
cipal of Id cerium e%ty quod cerium reddi 
potest^ the %ci,fa, or docket or index roust 
contain data from which the amoant can be 
liquidated, and in this case the am. sci, 
fa, docket and index disclosed a judgment 
taken for the specific sum of $700, which 
was notice to purchasers at assignees' sale 
as well as to subsequent encumbrancers. 
The case of Kistler v%, Mosser, ei a 'SI 
W. N. C, 617, clearly rules this case. 
140 Pa., 367. ' 

No. 8 was a judgment of James Me- 
Camant vb. Sallie McCamant, entered 
April Term, 1887, No. 199, for $190.00, 
dated April 18, 1887, which was revived 
to January Term, 1892, No. 386, on 
March 15, 1892. The assignor testified 
under objection that she had never paid 
any interest on this judgment, and this 
was uncontradicted. The revival was by- 
amicable 9cire faciaSy in due form, stating 
date of entry of original, the parties, the 
number and term of the original and the 
debt of "$190.00, with interest, etc.," and 
in the body of the /amicable «ci. /a. judg- 
ment is confessed for $190.00 " with inter- 
est to be computed from the day 

of , A. D. ." The docket 

entry was as follows; *' Entered March 15, 
1892, and judgment against the defendant 
as per agreement filed." The lien index 
entry is as follows : " Sarah McCamant, 
James McCamant, March 15, 1892, 
$190.00, January Term, 1892, No. 386." 
In the case of adverse proceedings by set. 
fa, sur judgment it would be admissible 
to show what interest was due, and a judg- 
ment would be rendered accordingly ; but 
in the case of an agreement to revive by 
amicable 8a. /a., judgment is at once en- 
tered in this case as per agreement filed, 
which disclosed an amount, viz., $190.00, 
with interest to be computed from the 

day of , A. D. , and 

the lien index showed a judgment for 
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$190.00. Can interest be allowed from 
the date of the original, viz., April 18, 
1887, or from the date of revival, March 
15,1892? 

On the authority of Ridgway, Budd & 
Co.'s Appeal, 15 Pa., 177, "A subsequent 
purchaser or judgment creditor is not 
bound to look beyond the judgment docket j 
and it is the duty of the judgment creditor 
to see that his judgment is rightly entered 
in the judgment docket." The entry of 
judgment in the Judgment Index was for 
$190.00, as above stated, absolutely noth- 
ing being stated to indicate any back inter- 
est due. If it was the duty of the pro- 
tbonotary to add* the words ** with interest 

to be computed from the day of 

, A. D. ," we are not to de- 
termine, nor the effect those words would 
have if so added. The auditor would 
clearly exceed his jurisdiction if he at- 
tempted to open said judgment. Do the 
entry in the appearance docket and the 
agreement filed cure this omission and give 
the necessary notice? The agreement 
furnishes no date from which interest can 
be calculated save the date of revival. On 
the authority of Kistler vs. Mosser, 27 W. 
K. C, 517, above cited, where almost the 
same facts exist, save that the agreement 
confesses judj^ment for "$500.00 with in- 
terest, as above stated," instead of as 
afore quoted in this case, we are compelled 
to hold that interest can be recovered only 
from the date of revival, March 15, 1892. 
Certainly the words " with interest to be 

computed from the day of 

A. D. ," do not give notice that back 

interest is due, but rather that all interest 
has been paid to the date of revival, and 
that interest is to be (in the future) com- 
puted from a day subsequent to day of re- 
vival, to be determined, to which interest 
has been paid, or from the date of re- 
vival. 

Exceptions were filed to the above de- 
cisions of the auditor. 

B» F. 2>at;z«and Eugene G. Smith j for 
exceptions. 

A. H, Fritchey^ contra. 

Wm. 2>. Weaver^ for estate. 



May 26, 1895. Opinion by Living- 
ston, P. J. 

An examination of the report of the 
auditor, with the minutes thereto annexed, 
and the authorities cited on the argument, 
has failed to satisfy us that the learned 
auditor has erred with reference to the 
matters complained of by the exceptants. 
Wo therefore dismiss the exceptions and 
confirm the report absolutely. 

Exceptions dismissed, and report of 
auditor confirmed absolutely. 



C. P. NO. 4. OF PHILADELPHIA CO. 
Hancock vs. The Oity. 

Municipal law — Streets — Damages — 
Title to plotted streets. 

A grantee of land acquires no title to soil of 
a plotted street. Until a street is opened the 
title to tbe soil over which it is laid out remains 
precisely as it was, and no new rights are ac- 
quired in consequence of it, except indeed as to 
a grantor, who will be estopped by a grant of 
land bounded by a plotted street from depriving 
the grantee of the use o\ the street. It seems, 
however, under the rule laid down in Lehigh 
Street, 82 Smith, 85, that a party may techni- 
cally claim damages for the opening of a plotted 
street, although the description in the convey- 
ance to him calls only for the hither side of the 
street as a boundary. Under Lehigh Street, 32 
Smith, it is for the jury to say whether, under 
such circumstances, the plaintiff has sustained 
any damage at all by the opening. 

Motion for rule for new trial, June Term, 
1891, No. 788. 

Plaintiff's testator bought land in 1876, 
bounded, according to the deed, by the 
south side of Allegheny avenue. It was 
admitted on the trial that Allegheny avenue 
was at that time a public street, laid out on 
the confirmed plan of the city, but not 
legally opened or dedicated, though a por- 
tion of its width was used for the purpose 
of travel. 

H, J, Hancock^ for plaintiff. 

John L, Kinsey and Francis L, Way- 
landj for defendant. 

June 10, 1895. Thayer, P. J. 

As the plaintiff's deed calls for the south 
line of Allegheny avenue as a boundary, 
it is very plain that he eould r.v. thereby 
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claim an inch of ground beyond it if 
Allegheny avenue had not been opened. 
A grantee of land acquires no title in a 
plotted Ptreet until it is opened. The mere 
plotting of a street does not divest any man 
of his title, or add anything to any man's 
title. It operates, to be sure, as a notice 
to all owners upon the line of the contem- 
plat»^d street, not to place any buildings or 
erections in its path, and that if they do 
they will be allowed no damages for them 
when the street is opened. But until the 
street is opened, the title to the soil over 
which it is laid out remains precisely as it 
was before, and no new rights are acquired 
by the grantee of a plotted street in conse- 
quence of it, except indeed as to the grantor, 
who will be estopped by a grant of land, 
bounded by a plotted street, from depriving 
the grantee of the use of the street. When 
the street is actually opened, then, by the 
well settled law, the title of an owner front- 
ing upon it goes to the middle of it — to the 
filum viae^ but the ownership thus acquired 
is subject to the general right of passage 
over it, which is vested in the public at large 
at the very instant of the opening. So that 
the moment the bordering owner acquires 
his title to the soil the public acquire their 
title to the user. As no part of the plaintiffs 
ground was taken for the street when it was 
opened, but another person's ground, it is not 
a little difficult to see how he was injured 
by the opening, for nt was only by the 
opening that he acquired his title to the 
soil to the middle of the street. Had it 
not been opened he would have acquired 
nothing in the soil, which would in that 
event have continued in the grantor. Nev- 
ertheless, as it seems to have been held 
in Lehigh Street, 32 Smith, 85 — a some 
what apocryphal volume — that a party may 
technically claim damages for such an 
opening, the jury being left to be the 
judges of the extent of his damages, that 
case was accordingly strictly followed in 
the trial of this case, it being left to the 
jury to say what damages the plaintiff had 
sustained. They naturally found that he 
had sustained no damages whatever, his 
land being worth as much after the open- 
ing as before, and we see no reason to dis- 
nrb such a sensible verdict. 



Rule refused. 

Note.— The trial judge let the case go to the 
jury under the ruling of Lehigh Street, which 
is evidenced in the resurrection of the sweep- 
ings of Mr. Smith's ofBcial term, in the proper! j 
designated apocryphal volume, which has been 
intruded on our shelves under the title of 81* Pa. 
Were it not that whatever is is right-, one might 
be pardoned for doubting whether Lehigh 
Street should have been published as law. 

^ Legal IntW, 
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O. C. OP PHILADELPHIA COUNTY. 
Keebler's Estate. 

Decedent^ 8 estate — Insolvent estate — Div- 
idend to secured creditor — Interest. 

A mortgagee claiming against the genei*al es- 
tate of an insolvent decedent will be allowed a 
dividend on the principal of his bond and inter- 
est to date of decedent's death. An estate 
being insolvent, interest upon all claims can 
only be computed to decedent's death. 

Exceptions to adjudication. 

Decedent's estate was insolvent. The 
Fidelity Trust Company, trustee, had ob- 
tained judgment on a mortgage for debt, 
interest and attorney fee. The property 
did not bring the amount of judgment. 
The auditing judge awarded a dividend on 
amount of the judgment to claimant trus- 
tee. To this finding certain creditors ex- 
cepted, alleging error as follows: 1. In 
finding that the claimant mortgagee was 
entitled to a dividend on the sum of 
$lt>,976.86, and in awarding them a divi- 
dend on said sum. 2. In not finding that 
mortgagee was only entitled to a dividend 
on the principal of the bond of said dece- 
dent, to wit, §15,500, with interest thereon 
from May 16, 1893, to September 8,1893, 
to wit, $259.60, or, in the aggregate, the 
sum of $15,759.60. 3. In not finding 
that the mortgagee, having realized from 
the sale of the mortgaged premises the 
sum of $15,824.38, which exceeded the 
principal of the bond of decedent, with in- 
terest thereon to the date of his decease. 
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was not now entitled to any dividend or 
share in bis estate. 

A. J, WilkinBon^ for exceptions. 
W. H. Lex^ contra. 

June 1, 1895v Oprnion by Hanna, P. J. 
— After a more careful consideration of 
the question raised by the exceptions, we 
have reached the conclusion that the 
scheme of distribution of the balance of the 
estate is erroneous, and it should be modi- 
fied. The claim of the trustee, which has 
been allowed to participate in the fund, it 
must be conceded, is to recover upon a 
judgment bond, with warrant of attorney 
executed by testator, the difference between 
tbo sum received from the sheriff^'s 
sale of the real estate described in the 
mortgage, which accompanied the bond, 
and the amount of the judgment recovered 
in the suit upon the mortgage. But this 
is not the only claim, and the fund is in- 
sufficient to satisfy in full the claims of the 
several creditors. The estate is, conse- 
quently, insolvent. The trustee, therefore, 
being but a general creditor, presents the 
bond as evidence of the debt due from 
testator. This bond is for $L5,500, with 
interest from May IG, 1893; but as the 
estate is insolvent, interest upon all the 
claims can be computed only to the date 
of the death of testator, viz., Sept. 8, 1893. 

Burneirs Estate, 9 W. N., 334. 

The evidence is, that the trustee re- 
covered a judgment upon the mortgage for 
$16,976.86, and the real estate mortgaged 
was subsequently sold by the sheriff", and 
the trustee received from the sheriff" $15,- 
824.38, or $1,152.48 less than the amount 
^^ judgment. The claim now upon the 
bond is to recover this difference from the 
estate of the deceased mortgagor. If his 
estate was solvent, no difficulty would 
arise, as the claimant is certainly entitled 
to the whole amount of the debt due him 
from the mortgagor. But, as already 
stated, it is insolvent, and the several cred- 
itors can be awarded a pro rata dividend 
only upon their respective claims. 

The trustee had two funds out of which 
to collect his claim, viz., the fund arising 
from the sheriff's sale and the general fund 
of the testator's estate ; while the remain- 



ing creditors have but one fund, the gen- 
eral estate, to look to for payment. It is 
beyond dispute, that the trustee was en- 
titled to his entire debt from the proceeds 
of sale of the land; yet when he claims to 
recover the amount of the deficiency aris- 
ing from the sale of the real estate, his 
judgment is found to embrace items which, 
in justice to the rights of the other cred- 
itors, are not proper claims against the 
jjeneral estate, viz., interest upon the mort- 
gage from the date of testator's death, 
Sept. 8, 1893, to April 13, 1894, the* date 
of the judgment upon the mortgage, and an 
attorney's collection fee provided for in the 
mortgage. But it seems to be also the 
well-settled law, that the trustee can appro- 
priate the amount thereof out of the fund 
from the sheriff. This amount was a part 
of the mortgagor's debt to him, and to 
which he was entitled, and as no appropri- 
ation was made by the debtor, the creditor 
can apply the sura received from the 
sheriff towards its payment, for the reason 
that he has no other security. 

Pierce vs. Sweet, 33 Pa., 151. 

Ege V9. Watte, 55 Pa., 321. 

This amount will, therefore, be deducted 
from the sum realized by the sheriff, viz., 
$15,824.88. 

And the balance must then be appro- 
priated towards the amount which can 
properly be claimed out of the general 
estate, viz.: 

Amount of bond $15,500 00 

Interest from May 16th to 

September 8, 1893. . . . 259 60 



Total . . 



, . $15,759 60 



And from which deduct the balance re- 
ceived from the sheriff, and thus the defi- 
ciency will be ascertained. 

The claim of the trustee, therefore, will 
be upon the bond, with interest, as above 
stated, upon which he will be entitled to a 
dividend out of the general estate, together 
with the other general creditors, not ex- 
ceeding the balance due him as above. 

The exceptions are accordingly in part 
sustained, and a final decree and schedule 
of distribution will be prepared by counsel 
in accordance herewith. Legal IntW. 
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An Odd Si^t. 

In the suit brought by Jacob Wilson, to 
recover $34,050 from John J. Clancy, a 
jury in New York on Friday of last week 
returned a verdict in favor of Wilson for 
$14,000 and interest from July, 1888. 
The judgment, with interest added, is for 
$19,809, and costs, amounting to $756, 
were taxed upon the defendant. The jury 
was out for two hours. 

Wilson married Mary Saunders in 
Brooklyn about ten years ago. Wilson 
was a dissolute character, and his father 
offered to give the woman $15,000 for 
marrying Jacob. The father died before 
the promise could be kept. The wife tired 
of the husband, and caused him to be kid- 
napped and carried to Australia. She 
then got a divorce and married Clancy. 
Before Wilson could get home the woman 
died. As she had sued Wilson's father's 
estate and got $34,000 from it on the plea 
of being a widow, and then turned the 
money over to her second husband, Wilson 
sued him and was given a verdict. 



Ohoate's Second Ohoice. 

At a dinner, when Mr. and Mrs. Joseph 
H. Choate sat at the same table, Mr. 
Choate was asked who he would prefer to 
be if he couldn't be himself. He hesitated 
for a moment, apparently running over in 
his mind the great ones of earth, when his 
eye fell on Mrs. Choate, who was at the 
other end of the table, looking at him with 
intense humor and interest depicted in her 
face, and he suddenly replied: "If I could 
not be myself I would like to be Mrs. 
Choate's second husband." 



Telegraph poles in a highway are held 
in the Michigan case of People vs. Eaton, 
24 L. R. A., 721, not to constitute an ad- 
ditional servitude upon the fee. The note 
to the case shows that the majority of the 



decisions are to the contrary, and these are 
reinforced by a still later decision in Eels 
V9, American Teleg. & Teleph. Co., 143 
N. Y., 133. 



Young Girl (going through jail) — Poor, 
poor man. May I offer you these flowers? 

Convict (from behind the bars) — You've 
made a mistake, miss. The feller that 
killed his wifo and children is in the next 
cell. I'm yere fur stealing a loaf of bread. 
—Truth. 



Tersely Expressed — A lawyer resid- 
ing in the north of England, and noted for 
his laconic style of expression, sent the fol- 
lowing terse and witty note to a refractory 
client, who would not succumb to his re- 
iterated demands for the payment of his 
bill: *'Sir: If you pay the enclosed bill 
you will oblige me. If you do not, I shall 
oblige you." 



Coroner (of Woolytown, Arizona) — 
What is your verdict, gentlemen of the 
jury, as to the deceased's death ? 

Jury — That he committed suicide by not 
drawin' his gun in time. 



Visitor — Ydu say you are sentenced 
here for life. Does not the future seem 
perfectly hopeless to you ? 

Convict -It did ; but me friends is tryin* 
ter git me sentence reduced onehalf. — 
N. Y. World. 



Lawyer — Then I understand you to 
swear, witness, that the parties came to 
high words ? 

Witness — No, sir; wot I say is, the 
words were particularly low. — TidBit%. 



Jenkins — Your lawyer made some pretty 
severe charges against the other fellow, 
didn't he ? 

Jones — Yes ; but you ought to see ho 
he charged me. 
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C. p. OP LANCASTER COUNTY. 
In re Disbarment of G. 0. Kennedy. 

Disbarment of attorney — Embezzlement 
— JEviden ce — Insanity. 

The power of the Court to admit at an at* 
tomey to its bar a person possessiDg the requi- 
site qualifications, and* to remove him there- 
froin when found unworthy, is well established. 

On petition of the boai-d of censors of the Bar 
Association of Lancaster County, a rule was 
entered on the lespoudent to show cause why 
he should not be disbarred for embezzlement of 
clients' money. The respondent filed no answer 
and the truth of the charges was admitted, the 
only defense ofifei*ed bein^ insanity, on the 
testimony of the respondents physician that he 
was of ** unsound mind " and '* not responsible 
for what he did,'* but *'knew what be was 
doing.*' There was evidence, however, that 
Uie physician had employed the respondent 
and had said that he was of sound mind witMu 
the time of his alleged insanity. 

Held, That the evidence warranted an ex- 
pulsion and not merely a suspension irom prac- 
tice at the bar, there being no sufficient proof 
of such insanity as to render the respondent 
unable to distinguish between right and wrong, 
and bis name should therefore be stricken from 
the list of attorneys. 

Rule on G. C. Kennedy, Esq., to show 
canse why his name should not be stricken 
from the list of attorneys practicing in the 
Conrts of liancaster county. 

H. B, Swarr^ Marriott Brosius^ W, 
U, JBenselj A. J. Kauffman and A, F. 
Hostetterj Committee of Censors of the 
Lancaster Bar Association for rule. 

J. Hay Brown^ T. B. Holahan^ contra. 

June 22, 1895. Opinion by Bru* 

BAILER, J. 

^^ The petition in this case represents that 
the persons who signed the same are mem- 
bers of the Lancaster Bar, and the Com- 
mittee of Censors of the Lancaster Bar 
Association, which Association has for its 
objects, inter alia : 



" The general supervision of the conduct 
of members of the Bar, and of all persons 
connected officially with the administration 
of the law, or in charge of the public re- 
conis ; and in cases of any breach of duty 
on their part, the institution of such pro- 
ceedings as may be lawful or proper in re- 
spect thereto. 

^^ The improvement of the law and of its 
administration ; the protection of the Bar 
and of judicial tribunals, their officers and 
members, from invasion of their rights, and 
the maintenance of their proper influence 

^^ That the said Committee of Censors, 
according to the Constitution of said Lan- 
caster Bar Association, has charge-of said 
business of the Association, and it is their 
right and duty, whenever any matter re- 
lating thereto is brought to their notice, to 
take such action on behalf of the Associa- 
tion as they may deem proper ; that Sue 
A. Himes has presented to said Committee 
of Censors an affidavit, which is appended 
hereto and made part of this petition ; that 
at a recent meeting of said Lancaster Bar 
Association, your petitioners were directed 
to institute proceedings to have a rule en- 
tered by the Court upon G. C. Kennedy 
to show cause why his name should not be 
stricken from the list of attorneys practic- 
ing at the Lancaster Bar, which action 
was taken by reason of the representations 
of fact set forth in said petition ; that an 
examination of the records of and proceed- 
ings in the Courts of Lancaster county, 
specifically referred to and set forth in said 
affidavit, shows that the facts, or the most 
of them, are matters of record, or have 
been made matters of legal proof." 

On this petition a rule was entered, in 
accordance with the prayer of petitioners, 
on said Kennedy, to show cause why his 
name should not be stricken from the list 
of attorneys practicing in the several 
Courts of Lancaster county. C. E. Mont- 
gomery, Esq., was appointed Examiner to 
take testimony on said rule and report 
the same to the Court on the Saturday 
preceding the third Monday in March, 
1895, with notice to A. F. Hostetter, Esq., 
for the Board of Censors, and J. Hay 
Brown and T. B. Holahan, Esqrs. for G. 
C. Kennedy at Bar. 
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No answer was filed to the petition. 
Counsel for the respondent, however, ap- 
peared before the Examiner. The follow- 
ing are the facts adduced from the testi- 
mony taken, which was submitted to us at 
the March term of the Argument Court: 

In the spring of 1892, G. C. Kennedy, 
then a member of the Bar practicing in 
these courts, procured from Keese L. 
Himes two thousand dollars, to be loaned 
to B. F. Henry on a mortgage; an existing 
lien of one thousand dollars on the prop- 
erty was to be paid out of this money ; 
that Kennedy kept one thousand dollars of 
the money, and failed to pay off the lien. 

In the fall of 1893, Kennedy procured 
from Himes $350, for which he gave to 
Himes an obligation that purported to bo 
be an obligation of M. M. Tinsley, of 
Marietta, to him Kennedy, and by him in- 
dorsed to Himes. Tinsley testified that 
the note was a forgery ; that he never had 
any business relations of any kind with 
Kennedy ; that he had not signed the 
Himes note or any other, and that the 
whole transaction was a fraud. 

On April 1st, 1892, the said Kennedy 
received from John B. Milleysack $840, 
principal and interest on a mortgage due 
to Susan A. Himes, from whom he had 
procured a power of attorney to satisfy 
said mortgage; which money he has never 
paid over to his client. 

On April 1st, 1892, Kennedy, as the 
attorney of Sarah Himes, received from 
John S. Bombach $2,000, for the transfer 
of a mortgage, which money was to be 
paid to his said client, and which he em- 
bezzled and retained, and never paid over 
to her. 

The only testimony submitted to us on 
behalf of the respondent is that of his 
physician, whose honesty and learning we 
do not question. His testimony, however, 
has been weakened by the positive evi- 
dence of other reputable witnesses, that he 
had employed the respondent to attend to 
legal business about the time that the acta 
in question were done, and that he had said 
subsequently, when interrogated particu- 
larly with reference to his peculiarities and 
mental condition, that he was of sound 
mind. 



It will be noticed that the respondent 
does not deny the material allegations and 
charges thus specified and proven. The 
defense made by his counsel is that of in- 
sanity. As we understood them to say 
when the case was submitted to us, it was 
made for the sole purpose of moving the 
conscience of the court towards a suspen- 
sion instead of an expulsion from the Bar. 
It must, therefore, be conceded that the * 
conduct and the acts of the respondent, as 
an attorney and a member of the Bar, if 
he was sane, justify severe censure and 
punishment. 

The relation of attorney and client is 
well understood by the legal profession. 
The measure of fidelity due the client is 
fully given by our Supreme Court in the 
case In re Samuel Davics, 93 Penn., l20. 
Justice Mercer there says: 

'' An attorney-at-law sustains an import- 
ant relation in the administration of jus- 
tice. He possesses certain powers and 
privileges from which others are excluded, 
and assumes important duties and obliga- 
tions toward both court and client. He is 
an oflBcer of the former and a representa- 
tive of the latter. His position is so re- 
sponsible, his opportunities for good and 
for evil are so many, that both statute and 
common law have united in throwing all 
reasonable safeguards around his conduct. 
Before he can be admitted to the Bar, the 
Act of Assembly requires him to take an 
oath or affirmation, titter alia^ 'that he will 
behave himself in the office of attorney 
within the court, according to the best of his 
learning and ability,' and with all good 
fidelity as well to the court as to the 
client." 

And as to the authority of the court the 
Justice says: 

*'The power of a court to admit. as an 
attorney to its Bar, a person possessing 
the requisite qualifications, and to remove 
him therefrom when found unworthy, has 
been recognized for ages and cannot now 
be questioned. In fact, the power of re- ^ 
moval for just cause is as necessary as that 
of admission for a due administration oil 
law. By admitting him the court presen'<g 
him to the public as worthy of its con^^fi. 
dence in all his professional duties and : r^ 
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iations. If afterwards it comes to the 
knowledge of the court that he has be- 
come unworthy, it is its duty to withdraw 
4^at indorsement, and thereby cease to 
hold him out to the public as worthy of 
professional employment.'* 

The same Court in Dickens case. 67 
Penn., 177, comments upon the necessary 
qualifications of a member of the legal pro- 
^ fession. Justice Agnew there says : 

" Integrity, as well as skill and learn- 
ing, is essential to the character of the 
profession, and it becomes the duty of the 
bench, as well as of the bar itself, to pre- 
serve that character in its highest state, as 
a means of usefulness, and of answering 
the true end of a profession so honorable 
and at the same time so needful. Not 
withstanding the prejudices of some, the 
Ignorance of others, and even the discredit 
occasionally brought upon the oflSce by un- 
worthy members, we are glad to know that 
the Bar is filled with many worthy men, 
and that a trust and confidence almost 
unlimited is justly reposed in it by the 
public.** 

Was the respondent responsible for his 
acts ? The defense of insanity is a novel 
one in a proceeding of this kind. If we 
were satisfied by the evidence that the re- 
spondent was of such unsoundness of mind 
as to be actually insane and to render him 
unable to have known the difference be- 
tween right and wrong, we, might feel in- 
clined to follow the suggestions of his 
counsel in this matter, as a suspension in 
such a case would serve the same purpose 
as an expulsion. The proof before us, 
however, on this question is, at best, of a 
weak and unsatisfactory nature. It would 
be insufficient, in our opinion, as an avail- 
able defense for a defendant in any pro- 
ceeding either in law or in equity. 

In the absence of corroborative evidence 
in behalf of the respondent, we would not 
be justified in holding that he was irre- 
sponsible for his acts, and especially since 
there has been no testimony adduced in 
his behalf by his learned counsel from 
members of his own profession, with whom 
he had been actively engaged in practice 
up to the time of the disclosure of the 
wrongs committed. Mere eccentricity of 



manner or peculiarity of conduct would 
not be a sufficient explanation of or excuse 
for his conduct. 

Under the evidence we are compelled to 
conclude that the respondent is guilty of 
all the charges preferred against him in 
this proceeding, and that the defense made 
in his behalf is insufficient. Therefore, 
exact justice in this case demands that the 
court, the Bar and the public shall be pro- 
tected from such gross misbehavior as this 
case clearly shows was practiced by the 
respondent. 

It is, therefore, ordered and decreed 
that the name of G. C. Kennedy be 
stricken from the roll of attorneys ad- 
mitted to practice law in the several 
Courts of Lancaster county. 

Let the decree be so entered. 



§ommon MleHS'-fyttitft. 



C. p. OF LANCASTER COUNTY. 

Qrissinger, et al., Trustees of the Sprints 

ville U. B. Church, vs. Booth, et al., 

and Hershey, Sheriff. 

Equity — Jurisdiction — Dispute between 
debtor and creditor — JSxecution — 
Practice — Title to land levied on — 
Injunction — "J?e who seeks equity 
must do equity " — Prescription, 

Equity will not ijaterfere between debtor and 
creditor, but will leave each to bis rights and 
reraedies at law, and where there is a doubt as 
to the ownership of property levied on, the 
creditor will be permitted to proceed with the 
levy and sale, that the title may be settled by 
ejectment ou the sheriffs deed. 

The trustees of tlie U. iJ. Church purchased 
and had conveyed to them as such trustees, land 
for a cemetery in 1861, and in 1862 had the cem- 
etery incorporated, the charter providing that 
the trustees of the church should be the mana* 
gers of the cemetery. The cemetery corpora- 
tion exercised ownership over the said property 
to the present time. 

In 1891, a Court of Equity decreed that the 
plaintiffs here as managers of the cemetery pay 
$859.12 to the defendants here who had pre- 
viously been managers, and as such had been 
compelled to pay a debt for money originally 
borrowed by the first trustees to pay for the 
land for the cemetery. Execution was issued 
to enforce this decree, whereupon the plaintiffs 
brought this bill to enjoin the sale by the sheriff 
of the land, ou the ground that the title was 
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and always bad beeu Id tbe trustees of the U. B. 
Church. 

Held, Tliat under the ^eneial rule, tbe law 
should be allowed to take its course, and be- 
sides tbe answer denies the equities of the bill, 
but even if the Court of Equity should assume 
jurisdiction the result would be the same, as the 
question would arise whether prescription 
would not establiRh tbe title of the oemetery 
association, and moreover, a Court of Kquity 
would not afford the plaintiffs redress excepc 
on the terms of the repayment of tbe money 
advanced as above by the defendants. 

Equity Docket, No. 8, p. 89. 

Bill for injunction. 

Brown ^ Bemel^ for plaintiffs. 

The existence of a doubt as to whether 
real estate is properlj subject to sale under 
execution constitutes sufficient ground to 
warrant the Court in retaining an injunc- 
tion against tbe sale. 

High on Injunctions, 6th Ed., Sec. 1643. 

Van Mater t;«. Holmes, 2 Halsted, Ch. 
675. 

To the rule that a preliminary injunction 
will be dissolved when the answer denies 
the equities of the bill, there are excep- 
tions. 

High on Injunctions, Sec. 608. 

Where, as in this case, there is a pre- 
sumption offered by the bill and answer 
Ihat the plaintiff will establish his right on 
bearing, and will suffer injury by the dis- 
solution, or the case presented requires in- 
vestigation, the injunction will not be 
dissolved. 

High on Injunctions, Sec. 1609. 

D. McMullm and B. F. Davh^ for 
defendants. 

Whenever a defendant is alleged to have 
an interest in property, the creditor is al- 
lowed to proceed with his execution and 
sell the interest so that questions of title 
can be settled afterwards by ejectment. 

Reeser vb. Johnson, 76 Pa., 317. 

Winch's Appeal, 61 Pa., 424. 

April 13, 1895. Opinion by Bru- 

BAKBR, J. 

This suit was brought by the trustees of 
the Springville Church of the United 
Brethren in Christ, to restrain the defend- 
ants from selling certain real estate levied 
upon by the sheriff, the title to which is 



alleged by the bill to be in said church, an 
incorporated religious association. The 
real estate in question consists of a piece 
of land known as the Camp Hill Cemetery, 
containing four acres, which is situated m 
the township of Mount Joy, in the County 
of Lancaster. The deed of conveyance is 
dated June 16th, 1861, for this tract of 
land, and was made by John S. Stehmao 
and wife, of the one part, and John Green, 
Greorge Geyer, Jr., William Winters, John 
Miller, and Philip Greiner, Sr., as trustees 
of the said church, and to their successors 
in office, in trust for the United Brethren 
Church, their heirs and assigns forever. 
This deed is uarecorded. 

On the 4th day of March, 1862, John 
C. Clare having succeeded John Green at 
one of the trustees of said church, the said 
trustees then presented their petition to the 
Court of Common Pleas for a charter of 
incorporation, by the name, style and title 
of the " Camp Hill Cemetery of the United 
Brethren in Christ," which was granted te 
them by the Court on April 21st, 1862. 
The four acres of land in question was 
from that time taken, occupied and used 
under said charter, and is still in the jpos- 
session of said corporate authorities. One- 
half of this tract is laid out in lots for 
burial purposes. It appears from Article 
three of the charter, " That the alfoirs of 
said corporation shall be under the man- 
agement and control of the Board of Trus- 
tees, for the time being, of the Springville 
Church of the United Brethren in Christy 
who shall annually on the first Saturday 
after their election, organize by choosing a 
President from their number, and when 
thus organized, shall be styled the Board 
of Managers of said corporation, and in 
case the said Springville Church should at 
any time fail to elect trustees, the Board 
of Managers of the preceding year shall 
continue in office until an election shall be 
held." 

Article four fixes the duties of the 
Board of Managers. 

All the burial lots were sold under the 
charter by said Board of Managers, and 
were conveyed by deeds under the seal of 
the said cemetery corporation. The decree 
of this Court on which the fieri facias 
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was issued and the levy made on the land 
ID question, referred to in the first para- 
graph of the plaintiffs' bill, was for money 
borrowed by the original trustees to pay 
for this land which was purchased for the 
purpose of said cemetery. 

The facts of the case, as we have here 
briefly stated them, are taken from the hill 
And answer, and are undisputed. The 
complainants, however, claim that the land 
49 the absolute property of the church 
corporation ; that the deed of June 15th, 
1861, was executed and delivered nearly a 
year before the cemetery was incorporated, 
the date of its incorporation being April 
2l8t, 1862, and that they hold the title to 
the same. On the other hand it is claimed, 
that the Camp Hill Cemetery Association 
and the said Springville Church of the 
United Brethren in Christ are identical, so 
far as the ownership and management of 
said cemetery are concerned. 

Two questions arise in the consideration 
of the matter now before us. First: 
Should a Court in Equity interfere with 
the sale of real estate, in which the debtor 
has or is supposed to have an interest? 
Second : Would the plaintiflT be entitled to 
a bill of injunction, if the Court had juris- 
diction ? 

As the answer to the bill is clear, and 
responsive to it, and denies all the equities 
in the case, it is hardly necessary to go 
into its merits, or into the question of 
jurisdiction, so far as concerns the motion 
to dissolve the preliminary injunction. We 
will meet the question of fact, however, in 
order that the litigation between the par- 
ties may not be prolonged. 

The general rule, says Judge Mitchell, 
in Artman vs. Gales, 155 Penn., 409, that 
equity will not interfere between the debtor 
and creditor, but will leave each to his 
rights and his remedies at law, is settled 
beyond all question. The only exception 
so far recognized is in the case of a levy 
upon a wife's separate property for a debt 
of the husband, and there the decisions 
were put upon the ground that the statute 
expressly prohibited such a levy. Even 
in such cases, if there be any doubt or 
dispute on the facts, the creditor is entitled 
to levy and sell, and proceed by ejectment 



on the sheriffs deed. And farther on he 
says, in quoting Taylor's Appeal, 93 Penn.,. 
21, ^^It may happen that the bona fide 
owner of the real estate is subjected to the 
inconvenience of having his property levied 
on for the debt of one who is not and has 
never been interested therein, * * * * 
but such results can not be wholly avoided.. 
Relief must be sought when they so occur,, 
in speeding the determination of the ques- 
tions in dispute by such means as are pro- 
vided by law for that purpose." 

The case in hand, therefore, it will be 
observed, is not an exception to this gen- 
eral rule ; and for this reason alone the 
injunction would have to be dissolved and 
the bill dismissed. But were we to as- 
sume jurisdiction in this case, should we 
not be constrained to make, in effect, the 
same order and decree ? Admitting that 
the written title is in the plaintiffs as trus- 
tees of tlie church, the question then arises, 
whether or not the cemetery corporation 
holds the title to the land by prescription,^ 
the possession of the property having been, 
in it since the receipt of its charter in 
1862, a peinod of over thirty two years. 
There are two distinct corporations here. 
It is true the trustees of the one body 
compose the Board of Managers of the 
other; but it will be observed that the 
latter, the cemetery association, by its char- 
ter was authorized to purchase, take, re* 
ceive and hold all manner of lands, etc. 
A doubt as to the ownership of property 
would in itself be suflScient to permit the 
creditor to levy and sell, in order that he 
might proceed by ejectment on the sheriff's^ 
deed. 

It may be further observed that a Court 
of Chancery will refuse its aid, simply be- 
cause he who seeks the aid of equity must 
give effect to all equitable rights in his ad- 
versary respecting the subject-matter of the 
suit. The maxim is, that he who seeks 
equity must do equity. Illustrations of the 
application of this maxim will be found in 
Bispham's Equity, page 62, and the au- 
thorities therein cited. 

The equitable right in the defendants in 
this suit is the right to have the moneys 
borrowed by their predecessors in office, 
and which they have since paid, being the 
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purchase money for the cemetery property, 
refunded to them. Equity would not afford 
the plaintiflfs redress, except upon the 
terms of the repayment of the money so 
advanced, for the payment of which- the 
decree referred to in the first paragraph 
of the plaintiffs' bill was made. 

The preliminary injunction is dissolved. 



ffrpJmm' S^anrt 



O. C. OF PHILADELPHIA COUNTY. 

Young's Estate. 

Executors — Authority over real estate — 
Collection of retttft — TAahility to ac^ 
cou7it therefor — Misconduct of execu- 
tors — Dismissal, 

Executors having a mere naked power of sale 
have no autliority to collect the rents of real 
estate, and, when they do so, become liable to 
account thei-efor as trustee or agent of the legal 
owners, not in the Orphans* Court, but in an- 
other forum. 

Executors, without any pretence of authority, 
undertook to manage the real estate of testator: 
insisted on collecting the rents, and on exposing 
the real estate to sale under a power of sale con- 
tained in the will against the wishes of the dev- 
isees, while the devisees withheld the personal 
property from the executors. 

Held^ That, under the circumstances, and in 
the absence of proof of misconduct or fraud 
(which was denied by the answer of the execu- 
tors), the petition for the dismissal of the exec- 
utors must be refused, with leave to file a repli- 
cation and take testimony. 

Petition for dismissal of executors and 
answer thereto. 

Hearing on petition and answer. The 
devisees of the real estate of the testator 
filed a petition for the dismissal of the ex- 
ecutors, alleging that they insisted, against 
the wishes of the devisees, in collecting the 
rents, and in exposing for sale the real es- 
tate. The executors, in their answer, set 
up that the devisees, the petitioners, re- 
tained the personal property, and had so 
hampered the executors that they could do 
nothing, and that when they, under their 
power, exposed the real estate for sale, the 
devisees intimidated bidders, etc. The 
-answer denied all charges of misconduct or 
malice made in the petition. 



W. H. Peacey for petitioner. 
J. •/. O^Reilly and J. F. Fouw^, contra. 

December 29, 1894. Opinion by 
Hanna, p. J. 

Sufficient appears from the petition and 
answer to show that both petitioners and 
respondents, the executors, have pursued 
a most unwise course of conduct, which 
has produced its natural result, a loss alike 
to creditors and the devisees. The execu- 
tors were denied the right they unquestion- 
ably possess to the custody of the personal 
property of testator, to be applied to the 
payment of his debts; while, on the other 
hand, they claimed to exercise a power 
over the real estate, without the remotest 
pretence of authority. Testator bequeathed 
and devised his entire estate, real and per- 
sonal, to his two daughters, and gave his 
executors a mere naked power of sale. 
That this conferred no authority to the ex- 
ecutors to collect the rents, lease the real 
estate and manage or control it in the 
slightest degree, has been repeatedly de- 
cided. 

Nor has an administrator any such au- 
thority. It is no part of their duty to 
intermeddle with the real estate until 
necessary for the payment of debts or 
legacies under an order of the Court or 
authority contained in the will, and for 
the reason that the lands are vested in the 
devisees or heirs, and they being the own- 
ers, are entitled to the rents, and the same 
cannot be applied to the payment of debts 
without their consent. An executor or 
administrator who assumes charge and con- 
trol of the real estate is liable to account 
to the devisees or heirs as a trustee or 



agent, not in the Orphans' Court, but in 
another forum. 

Landis vs, Scott, 32 Pa., 495. 

Myers' Estate, 9 Phila., 310. 

Haslage vs. Krugh, 25 Pa., 97. 

Fross et al's Appeal, 105 Pa.j, 258. 

Merkel's Estate, 131 Pa., 5841 

Thus each party to the contro^lrersy has 
erred ; largely, no doubt, from a Mistaken 
view of supposed rights, then from obsti- 
nacy and disregard of professional advice, 
and, finally, through personal anim osity. 

And as a consequence the esfecutors 
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-were hindered and embarrassed, interest 
upon incumbrances became in arrear, prop- 
erties were sold at sheriff's sale, and the 
power of sale, when properly exercised hy 
the executors, so interfered with that bid- 
ders were deterred, and other real estate 
remains unsold. The charges of miscon- 
dact and fraud of the executors are em- 
phatically denied by them in their answer, 
which, as the cause is before us upon peti- 
tion and answer, must be accepted as verily, 
in the absence of countervailing proof. 
And, under all the circumstances devel- 
oped, we fail to discover any sufficient rea- 
son for the removal of the executori*. Nor 
does it seem advantageous to the parties 
interested to proceed to that extremity, 
and further delay a settlement of the estate. 
The executors, in proper time, will account 
for all moneys received, including the bal- 
ance in the hands of the sheriff, to which 
they are clearly entitled, and the proceeds 
of sale of the remaining real estate, which 
it is evident must be sold for payment of 
debts, unless the devisees be pecuniarily 
able to assume the burden, and thus retain 
the properties. 

We would, therefore, suggest a more 
fraternal and amicable mode of procedure, 
as conducive to the best interests of all, 
and have concluded, at present, to refuse 
this application. But, should petitioners 
deem it best to further proceed, with leave 
to file a replication and take testimony. 

Petition refused, with leave, etc. 

— Legal Irtfr. 



Qmrter ^ession^. 



Q. S. OF LACKAWANNA COUNTY. 

Oom. vs. Gilgallon. 

Co%t% of prosecution — Prerogative of 
juries — Non-interference of Court. 

Where the Grand Jury ignore^ a bill and di- 
rected the prosecutor to pay the costs, the Court 
will not interfere with sucli disposition, riot- 
withstanding a prior commitment of the de- 
fendant, on the same charge. 

Rule to remit costs. 

The facts appear in the opinion. 



J. Elliott Ross, E. H. Shurtleff, for 
rule. 

John R. Jones, District Attorney, and 
H, A, Knapp, County Solicitor, contra. 

May 20, 1895. Opinion by Gunster, J. 

Upon the hearing of the petition of 
Michael Gilgallon for the benefit of the 
insolvent laws, Peter Estreuth appeared in 
person and by counsel and actively opposed 
ins discharge, alleging that Gilgallon had 
conveyed some of his property to another 
for the use of himself and with the ex- 
pectation of receiving future benefit to 
himself, and with intent to defraud his 
creditors. The Court took this view of 
the matter and committed Gilgallon for 
trial. At the March session of the Grand 
Juiy, Estreuth appeared with his wit- 
nesses, but the Grand Jury ignored the 
bill and directed him to pay the costs of 
prosecution. We are now asked to set 
aside this finding and direction of the 
Grand Jury and to place the costs upon 
the county. The only reason suggested 
for, such a disposition of the matter is that 
the commitment of the defendant was the 
action of the Court. Undoubtedly the 
commitment of the defendant was the 
action of the Court, but this action was 
brought about by the evidence adduced by 
Mr. Estreuth, and on his motion. He was 
the prosecutor, and we do not see how the 
Grand Jury could well find otherwise. 
We are not permitted in an arbitrary way 
to interfere with the disposition made by 
juries of the costs in cases of this kind. 

The rule is discharged. 



gegal ^isceUan^. 



Damages for Malpractice of Physician 

Employed by a Railroad to Attend 

Injured Employees. 

Where a corporation voluntarily em- 
ploys a physician for its injured employes, 
it is only bound to exercise reasonable care 
in selecting a competent person, and it is 
not liable for the physician's negligence or 
tortious acts while attending the employee. 

In arriving at this proper conclusion the 
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Supreme Court of Indiana, in the late, case 
of Pittsburg, C. C. & St. L. Rwy. Co. vs. 
Sullivan, 40 N. E. Rep., 138, argues that 
the appellant having voluntarily assumed 
the duty to provide a physician and tender 
to its injured or sick employees his ser- 
vices, which they were free to reject or 
accept, that its liability is limited as stated. 
In other words, the appellant would be lia- 
ble only, if at all, for its negligence in the 
employment in the first instance of an in- 
competent person. A corporation which 
so assumes to so provide a physician is 
only bound to exercise reasonable care and 
diligence, and is not required to select a 
physician of the highest skill and longest 
experience in the practice of medicine. If 
it exercised this required care and diligence 
its duty terminated, and it is not liable for 
the subsequent inal practice or wrongs of 
the physician, committed in or about the 
treatment of its servants. This principle 
of law is firmly settled by the adjudications 
of the courts of many States and of the 
Federal tribunals. After citing a goodly 
list of well-recognized authorities, the Court 
applied the principles presented to the par- 
ticular question before it, and determined 
that there being no general obligation rest- 
ing on a railroad company to provide med- 
ical aid for its injured servants, a complaint 
against a railroad by a servant, which sets 
out the circumstances of an accident to 
plaintiff, and of the alleged malpractice of 
the physician called by the defendant, 
without alleging that the physician was 
employed by defendant to discharge any 
contractual duties which it owed plaintiff, 
or that defendant was negligent in selecting 
the physician, is insufficient to constitute 
a cause of action. — American Lawyer, 



Detached Ooupons of Railroad Ticketj Good. 

The Supreme Court of Minnesota has 
handed down a decision in which all who 
ever travel in railroad trains are inter- 
ested. A man by the name of Thompson 
presented to a conductor on the Minneapolis 
& St. Louis railroad a commutation ticket 
which had been detached from the book of 
which it was one. The rules of the com- 
pany and the agreement under which the 



ticket was sold provided that it was not 
good when detached. In accordance with 
these rules and the agreement, the con- 
ductor refused to accept the ticket, and 
Thompson, was ejected from the train. He 
brought suit for damages, and recovered a. 
verdict in the lower court. It is this ver- 
dict which the Minnesota Supreme Court 
reviews. It decides that the verdict was 
rightfully rendered ; that the ticket waa 
good, notwithstanding that it was detached* 
The Supreme Court holds that because the 
railroad company had permitted the plaintiflT 
to detach the coupons from the book in the 
presence of the conductor or in advance of 
his approach, that the oompany thereby 
waived the point of the contract with the 
ticket buyer; therefore, having led the 
plaintiff to believe that a coupon could be 
detached, the company had no right to 
eject if the book had been left and only the 
coupon presented. — Collector and Con^ 
mercial Lawyer. 



A WIFE in giving an order to a domestic 
employed by her husband, to climb a lad- 
der to a loft for pigeons, is said by Jiid|^ 
Sherwood in Steinhauaer vs. Sproul (Mo.)^ 
27 L. R. A., 441, to be, when considered 
as the implied agent of her husband, not 
liable for an injury resulting to the servant 
in making the attempt. This opinion pre- 
sents an interesting discussion of this ques- 
tion of the maxim Respondeat superior as 
applied to the case of husband and wife. 
The case is not decided by the majority of 
the court on this question. 



The vexed question as to the remedies 
of an employee for his improper discharge 
is considered in McMullan vs. Dickinson Co. 
(Minn.), 27 L. R. A., 409, which holds 
that he can maintain successive actions for 
installments of wages as they come due. 



The right of a newspaper to obtain a 
copy of the proceedings in a divorce case 
for publication when the clerk of the court 
refuses to furnish them is denied in J£e 
Caswell (R. I.), 27 L. R. A., 82 ; and a 
note to the case reviews the authorities on 
the right to inspect public records. 
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C. p. OP LANCASTER COUNTY. 

John F. Peiffer vs. The Harrisbarg, Ports- 

moath, Mt. Joy and Lancaster Bailroad 

Oo. and the Penna. S. S. Oo. 

Railroads — Emment domain — Appropri- 
ation of curtilage to dwelling — Act of 
appropriation — Laches of owner — In- 
junction — When too late for — Straight- 
ening and widening of railroad — 
Changing bed of public road — Acta of 
June' 9, 1832, P. L.,690 ; March 27, 
1848, P, //., 27S; February 19, 184,9, 
P. L., 279, and March 17, 1869, P. 
L., 212. 

The act of location of a railroad is also the 
act of appropriation of the land. 

A railroad company will not be enjoined from 
taking land which it had already appropriated 
two years prior to the filing of the bill of com- 
plaint. In such case the proper remedy is 
ejectment. 

A railroad company in straightening, widen- 
ing, deepening and improving its road may 
change the bed and route of a public road and 
appropriate land for the new route of said pub- 
lic road. 

The General Railroad Act of 1869, which does 
not restrict railroad companies from appropri- 
ating laud occupied by dwelling houses, for 
straightening and widening their road, is to be 
construed as a supplement to all charters 
granted by special laws befoi*e the General Act 
of 1849. 

The plaintiff brought a bill to en,join the de- 
fendant from taking part of the curtilage of his 
dwelling house in straightening and widening 
their road. The plaintiff's house was large and 
required a lare^e curtilage. The new line of the 
road took a strip of land two hundred feet in 
average width, came within eight feet from 
the porch of the house, passed over a well from 
which the water supply was obtained, and im- 
peded the outlet from the front of the house. 
Fart of the ground taken was for changing the 
location of the turnpike, the new tracks occu- 
pying its old bed in front of the house. The 
new railroad had been laid out and the land 
appropriated and bond filed two years before 
the filing of the bill of complaint. 

Held, that the bill should be dismissed. 



Equity Docket, No. 3, at page 92. 
Bill in equity for injunction. 

Bill of complaint filed December 11, 
1894. 

January 10, 1895, preliminary injunc- 
tion issued. 

January 11, 1895, defendants' answer 
filed. 

January 24, 1895, preliminary injunc- 
tion dissolved. 

January 25, 1895, replication filed. 

March 14, 1895, case called for trial, 
and tried by the Court in Equity without 
a jury. 

Brown ^ Hensel, E. Q. Smith, and 
John E. Snyder, for plaintiffs. 

ff, M. North, for defendants. 

April 13, 1895. Opinion by LiviNa- 
STON, P. J. 

This case is presented by a bill of com- 
plaint in equity, filed by the plaintiff* 
against the defendants named in the cap- 
tion, in and by which he complains and 
says : 

1. That he is the owner, in fee simple, 
of a farm or plantation, situated in the 
townships of East Hempfield and West 
Hempfield, Lancaster County, Pennsyl- 
vania, containing one hundred and two 
acres of land, more or less. 

2. That said farm is greatly improved, 
the improvements consisting, among other 
things, of a large brick dwelling-house, 
which for more than fifty years last past 
has been uninterruptedly used as a place 
of residence, and as a dwelling house, first 
by your orator's father, and for several 
last past by your orator himself, and his 
family, and is not kept for rent, and has 
not been kept for rent at any time during 
the last fifty years. 

3. That the said defendants are corpo- 
rations, duly incorporated by Acts of the 
General Assembly of Pennsylvania, own- 
ing a railroad, a portion of which runs 
through the said land or plantation of your 
orator. 

4. That the defendants, under pretense 
of straightening the line of its road, en- 
tered upon the land of your orator and 
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appropriated for its own purposes, a strip 
of land one hundred and twenty feet in 
width at its narrowest portion, and two 
hundred and eighty feet at the widest por- 
tion, and forty five hundred feet, more or 
less, in length, and made cuts therein, and 
embankments thereon, for the pbrpose of 
laying its tracks 

5. That on December 19,1892, the said 
Harrisburg, Portsmouth, Mt. Joy and Lan- 
caster Railroad Company presented a pe- 
tition to this Court, praying for the ap- 
proval of its bond in the sum of $12,000, 
under the provisions of the Act of As- 
sembly in such cases made and provided, 
to secure to your orator the payment of 
the damages be might sustain by reason of 
the defendants entering upon, taking and 
appropriating a portion of his said farm or 
plantation for the purpose of straighten- 
ing, widening, deepening, and otherwise 
improving the line of its railroad through 
his said farm or plantation, which petition 
was granted, and the bond of the defend- 
ants approved on January 7, 1893. An 
additional bond in the sum of $5,000, for 
the same purpose, was filed and approved 
by this Court. 

6. That a portion of your orator's land 
so entered upon, taken, and about to be 
appropriated by the said defendants for the 
purpose of straightening, widening, deep- 
ening, and otherwise improving its line of 
railroad, is contiguous to his said residence 
or dwelling-house, forming part of the 
curtilage thereto, and is absolutely neces- 
ary for the reasonable and proper enjoy- 
ment of the said house as a residence, i^ 
view of its location and its surroundings, 
the land so entered upon, taken, and about 
to be appropriated by the defendant, being 
within twelve feet from the east end of the 
house, twenty three and one-half feet from 
the west end, and eight feet from the porch 
thereof, and passes through the middle of 
the well, which for years has supplied the 
said house with water. 

7. That the said defendants by so enter- 
ing upon, taking, and being about to ap- 
propriate said ground contiguous to the 
said residence or dwelling-house, will de- 
stroy the curtilage necessary to the rea- 
sonable and proper enjoyment of the same, 



and will deprive your orator of any outlet 
from the front part of his house, the turn- 
pike road in the front thereof having been 
wholly occupied and taken by the said de- 
fendants in the said improvement of its 
line of railroad. 

8. That the said turnpike road hereto- 
fore ran between your orator's residence or 
dwelling and bis barn and outbuildings, of 
access to which he will be deprived if the 
said defendants be permitted to improve 
its line of railroad as it now threatens 
to do, 

9. That the said defendants have en- 
tered upon, taken, and are about to appro- 
priate much of your orator's land for pur- 
poses for which they would have no right 
to enter upon, take and appropriate the 
same under the right of eminent domain, 
being about to enter upon, take and. appro- 
priate the same for the purpose of creating 
a new road-bed for the said turnpike com- 
pany, a portion of whose roadbed has for 
years been located through your orator's 
land. 

10. That by force and arms, the said 
defendants have unlawfully and without 
any authority torn down a portion of your 
orator's barn, though repeatedly warned 
and notified not so to do. 

11. That the said defendants have en- 
tered upon, taken, and are about to appro- 
priate other of your orator's land for pur- 
poses for which they would have no right 
to enter upon, take and appropriate the 
same under the right of eminent domain, 
being about to enter upon, take and appro- 
priate the same for the purpose of making, 
creating and extending a private lane, the 
property of your orator, an easement 
therein, or a right to use the same being 
in certain of your orator's neighbors, the 
owners and occupiers of farms or planta- 
tions north of that of your orator's. 

12. That from day to day and constantly 
ever since defendants entered upon your 
orator's said land, it and its agents and 
employees were warned and notified not 
to take and appropriate his said land con- 
tiguous to his said residence or dwelling- 
house, forming curtilage thereto, and not 
to injure and destroy his said bam, and 
not to take and appropriate his said land 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



267 



for purposes for which they had no right 
to take and appropriate the same ; but in 
constant defiance of his warnings, and in 
utter disregard of his rights, and in viola- 
tion of the laws of this Commonwealth, the 
said defendants and their agents and em- 
ployees have done the injury hereinbefore 
complained of, and threaten to do still 
more to your orator and his said premises. 

13. The acts of the defendants are with- 
out authority in law, and through the 
wrongs herein complained of* great and 
irreparable injury has been done, and will 
be done to your orator, for which he has 
DO adequate remedy at law. 

Wherefore, he prays, 

1. That the defendants be decreed to 
answer the premises. 

2. That the Harrisburg, Portsmouth, 
Mount ^Joy'and Lancaster Railroad Com- 
pany be enjoined specially until final hear- 
ing, and perpetually thereafter, from tak- 
ing any further proceedings under their 
said petition filed in said Court in Trust 
Book No. 14, page 225. 

3. That the defendants be enjoined 
specially until final hearing, and perpet- 
ually thereafter, from entering upon or 
anywise interfering with the messuage, 
tenement or homestead of plaintiff de- 
scribed in this bill. 

4. That the defendants be enjoined 
specially until final hearing, and perpet- 
ually thereafter, from entering upon or 
anywise interfering with plaintiff's said 
land, barn or outbuildings, for the purpose 
of making a new route or road-bed for the 
said turnpike. 

5. That defendants be ordered and de- 
creed to restore the said premises of your 
orator to their former condition, and that 
the said defendants put them in all re- 
spects as they were before having been so 
unlawfully taken and appropriated by it. 

6. And that such other arid farther re- 
lief may be granted as will protect the 
premises of your orator from trespass, in- 
vasion and injury. 

To this complainant's bill, defendants 
make answer thus : 

1. The statement contained in the first 
paragraph of the plaintiff's bill is believed 
to be true. 



2. The statement contained in the second 
paragraph of the plaintiff's bill as to the 
improvement, consisting of a large brick 
dwelling house, is true, but if the other 
statements contained therein, as to how 
long the house was there, and how it has 
been uniftterruptedly used, and by whom, 
and that it was not kept for rent, if they 
be material, the plaintiff is required to 
prove them, as the defendants are without 
knowledge as to them. 

3. The statement contained in paragraph 
three of the plaintiff's bill is true ; that 
the defendants are corporations as stated, 
and it is believed to be true that a portion 
of said railroad runs through the land of 
the plaintiff. 

4. The statements contained in para- 
graph four of plaintiff's bill are true, with 
this addition which is also true: that in 
straightening and improving said railroad 
it became necessary to change the site of 
the turnpike and part of said land de- 
scribed as appropriated for that purpose. 

5. The statements contained in para- 
graph five of the plaintiff's bill are true, 
and the further fact is true that on Decem- 
ber 19, 1892, the said John F. Peiffer, 
plaintiff, filed an answer to the petition of 
the Harrisburg, Portsmouth, Mount Joy 
and Lancaster Railroad Company for the 
approval of its bond, and in said answer 
he alleged that the bond in the sum of 
$12,000 was not suflScient to secure to 
him the payment of the damages which his 
property would sustain by reason of the 
widening and straightening of the said 
track, and that the said bond should be in 
double that amount; that was the only 
objection he made to the approval of the 
bond ; the said petition contained a full 
description of the land to be taken, the 
same land as that described in the plain- 
tiff's bill, and at the time it was staked 
off on the ground and the plaintiff knew 
exactly what land was described and to be 
taken and appropriated, and the additional 
bond in the sum of $5,000 was filed and 
approved, only because the plaintiff ob- 
jected to the amount of the bond in the 
sum of $12,000; a description of the said 
land appropriated and described in said 
petition is hereto annexed as Exhibit " A." 
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6. The statement in paragraph six of 
the plaintiff's bill that a portion of his 
land so entered upon, taken and about to be 
appropriated by the said defendants, for the 
purpose of straightening, widening, deepen- 
ing and otherwise improving its line of rail- 
road, is contiguous to his said residence or 
dwelling house, would be true if the 
words "about to be" and "deepening" 
were omitted, so as to make it read " That 
a portion of your orator's land so entered 
upon, taken, and appropriated by the said 
defendants, for the purpose of straighten- 
ing, widening and otherwise improving its 
line of railroad, is contiguous to his said 
residence or dwelling house," but it is not 
true that it formed part of the curtilage 
thereto, and it is not true as averred that 
it is absolutely necessary for the reason- 
able and proper enjoyment of the said 
bouse as a residence. The land appro- 
priated forms no part of the curtilage of 
the residence, and is not within the en- 
closure in front of the residence. The 
plaintiff will not be disturbed in the enjoy- 
ment of the said well and the water from 
it. The defendants have repeatedly en- 
deavored to ascertain from the plaintiff 
what his wishes are with respect to the 
said well, and have offered him to cover 
the said well and keep up the connection 
with the well, so that the plaintiff may 
have the use of the water from the 
well, and to do any reasonable thing that 
the plaintiff may indicate as desirable for 
the use of the water ; but to every proposi- 
tion on the subject the plaintiff will not 
answer, nor indicate what he wishes done 
to give him the enjoyment of the water. 
He will not be deprived of the use of the 
water. 

7. It is not true as averred in the seventh 
paragraph of the plaintiff's bill that they 
are about to appropriate ground contiguous 
to the said residence or dwelling house of 
the plaintiff. The defendants entered 
upon, took and appropriated said ground 
contiguous to the said residence or dwell- 
ing house of the plaintiff more than two 
years ago, and by so doing they did not, 
do not, and will not destroy the curtilage 
necessary to the reasonable and proper en- 
joyment of the same ; and they do not and 



will not deprive the plaintiff of any outlet 
or of a sufficient outlet from the front part 
of his house. The new road-bed is in a 
deep cut, and it was necessary to change 
the site of the turnpike road at that point 
and carry the same across the roadbed by 
an overhead bridge, and a road has been 
made from the said dwelling house to the 
said bridge, by which the plaintiff has ac- 
cess from one side of the road-bed to 
the other with convenience and without 
danger. • 

8. It is true that the said turnpike road 
heretofore ran between the plaintiff's resi- 
dence or dwelling and his bam and a shed, 
and it is also true that it still runs between 
them, and it is not true, as averred, that 
he will be deprived of access to them if the 
defendants be permitted to improve its 
line of railroad in the way contemplated 
when the land damage bonds were filed for 
the benefit of the plaintiff, and it is not 
true that the defendants, or either of them, 
is making any threats whatever. The 
work of straightening and improving the 
line of railroad at that point was com- 
menced about two years ago, and the 
grading has been completed and there is 
no threat to take or appropriate more land 
of the plaintiff or any land of the plaintiff 
except that described in the petition of the 
said railroad company, presented to the 
Court of Common Pleas of Lancaster 
county aforesaid, for the approval of the 
land damage bond for the plaintiff's bene- 
fit. It only remains to complete the said 
work by leveling the road-bed, widening 
it sufficiently and putting it in proper con- 
dition to receive the ballast and rails, and 
the other appliances essential to the opera- 
tion of a good railroad. 

9. It is not true that the defendants are 
about to appropriate much of the plaintiff's 
land for purposes for which they would 
have no right to enter upon, take 
and appropriate the same under the 
right of eminent domain; nor is it 
true, as averred by the plaintiff, that 
the defendants are about to enter 
upon, take and appropriate the same for 
the purpose of making and creating a new 
road-bed for the said Turnpike Company. 
On the contrary, the Harrisburg, Ports- 
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mouth, Mount Joy and Lancaster Railroad 
Company did enter upon, take and appro- 
priate some of the plaintiff's land for the 
purpose of making and creating a new 
road-bed for the said turnpike company, as 
it was found necessary to change the site 
of the old turnpike road and reconstruct 
the same at that point on a new location, 
and the same was forthwith reconstructed 
by said company at its own proper expense 
on the most favorable location, and in as 
perfect a manner as the original road ; and 
the land so occupied by the new line of 
turnpike is within the boundaries, and is 
part of the land described in the said peti- 
tion for the approval of bonds as aforesaid, 
filed December 19, 1892, and January 7, 
1893, in the Court of Common Pleas of 
Lancaster county, under which the said 
land was appropriated. As it is more than 
two years since said lands were taken, 
entered upon, appropriated by the said 
" The Harrisburg, Portsmouth, Mount Joy 
and Lancaster Railroad Company/' for 
road-beds of railroad and turnpike, and the 
defendant expended large sums of money 
without objection or protest from the 
plaintiff, who was fully acquainted with the 
work as it progressed, and has nearly 
completed the work of straightening and 
improving its line at said point and chang 
ing the site of the said turnpike, it is too 
late for the plaintiff to invoke the aid of a 
court of equity ; he must proceed for his 
damages in the manner pointed out by the 
statute. 

10. The defendants deny the averments 
contained in the tenth paragraph of the 
plaintiff's bill : that they have unlawfully 
and without any authority torn down a 
portion of the plaintiff's barn, though re- 
peatedly warned and notified not to do so. 
It is true that the Harrisburg, Portsmouth, 
Mount Joy and Lancaster Railroad Com- 
pany did take down a portion of the plain- 
tiff's barn, but only a part thereof, and not 
all of that part on the land described in the 
said petition to the said Court as aforesaid ; 
and it is not true that the defendant was 
repeatedly warned not to do so. The said 
part of said barn was taken down lawfully 
and with ample authority ; and the only 
question between the plaintiff and the de- 



fendants ever since the approval by the- 
Court of the bond of the Harrisburg, 
Portsmouth, Mount Joy and Lancaster 
Railroad Company to the plaintiff to secure 
his land damages, has been a question of 
damages, and there have been frequent 
consultations, and efforts made to agree 
upon the amount for the said road-beds for 
railroad and turnpike, and no agreement 
has yet been reached. The plaintiff ba» 
an ample remedy by statute to recover his 
damages, and when the amount that he ia 
entitled to is finally fixed, the money will 
be promptly paid. 

11. The statements of the plaintiff con- 
tained in the eleventh paragraph of the 
bill are not true. The defendants have 
not entered upon and not taken and are 
not about to appropriate other of the 
plaintiff's land for purposes for which they 
would have no right to enter upon, take 
and appropriate the same under the right 
of eminent domain, and they are not about 
to enter upon, take and appropriate the 
same for the purpose of making, creating 
and extending a private lane, the property 
of the plaintiff, an easement therein or a 
right to use the same being in certain of 
the plaintiff's neighbors, the owners and 
occupiers of farms or plantations north of 
that of the plaintiff. The defendants deny 
that they, or either of them, are or is 
about to do the things charged in said 
paragraph, or that they have entered upon 
or taken any lands outside of the lands de- 
scribed in the said petition to the said 
Court on December 19, 1892. Nor have 
the defendants information or knowledge 
as to the rights of the owners and occu- 
piers of farms or plantations north of that 
of the plaintiff. 

12. It is not true, as stated in the 
twelfth paragraph of the plaintiff's bill, 
that from " day to day, and constantly, 
ever since defendants entered upon the 
plaintiff's said land, it and its agents and 
employees were warned and notified not 
to take and appropriate his said land con- 
tiguous to his said residence or dwelling 
house, forming curtilage thereto, and not 
to injure and destroy his said barn, and 
not to take and appropriate his said land 
for purposes for which they had no right 
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to take and appropriate the same ; but in 
constant defiance of these warnings, and in 
utter disregard of his rights and in viola- 
tion of the laws of this commonwealth, the 
said defendants and their agents and em- 
ployees have done the injury hereinbefore 
complained of and threaten to do still more 
to your orator and bis said premises." 
On the contrary, the plaintiff did not warn 
and notify the defendants and their agents 
and employees not to take and appropriate 
the land contiguous to the plaintiff's dwell- 
ing house. Said appropriation was in 
pursuance of said bond filed, and was 
without objection from the plaintiff except 
as to the amount of damages that he would 
sustain ; and said land appropriated formed 
no part of the curtilage of said residence 
or dwelling house ; and the defendants did 
not destroy the plaintiff's barn, a part of 
it was taken down ; and they did not take 
and appropriate his said land for purposes 
for which they had no right to take and 
appropriate the same, nor was it in con- 
stant defiance of plaintiff's warning, or in 
utter disregard of his rights, nor in viola- 
tion of the laws of this commonwealth, that 
the defendants, or either of them, or their 
or either of their agents and employees, 
have done any injury to the plaintiff or 
threatened to do still more to him and his 
premises. Whatever injury has been 
done to the plaintiff in entering upon, 
taking and appropriating part of his 
land, or in taking down a part of his 
barn and shed on the land appropri- 
ated and covered by the bonds filed as 
aforesaid in the Court of Common Pleas of 
Lancaster County, he has an adequate and 
complete remedy for in the recovery of 
such damages as he has sustained or is 
likely to sustain, and he is confined and 
limited to the statutory remedy provided 
therefor ; and the plaintiff did not after the 
approval of the said bond make any legal 
effort, or adopt any proceeding at law or 
in equity to prevent the defendants from 
entering upon, taking and appropriating 
the land described in the petition to the 
Oourt as aforesaid, and for all damages 
arising therefrom, said bonds were given. 
But the plaintiff by his acts and his silence 
and his refusal to prevent it, permitted the 



Harrisburg, Portsmouth, Mount Joy, and 
Lancaster Railroad Company to enter upoo, 
take and appropriate said lands and con- 
struct and build its said railroad, and re- 
locate and reconstruct the said turnpike 
and bridges, etc., and in expending large 
sums of money for such work, and in 
straightening and improving its line of 
railroad, and the plaintiff is estopped from 
denying the propriety of said appropria- 
tion of said lands. 

13. We submit to this honorable Court 
that all and every matter in said com- 
plainant's bill mentioned and complained 
of are matters in respect to which said 
complainant is not entitled to any relief 
from a Court of Equity, and we pray that 
we may have the benefit of this defense in 
the same manner as if we had demurred 
to the said complainant's bill. 

14. We pray the Court that the com- 
plainant's bill may be dismissed at his 
cost, and that we may have our reasonable 
costs. 

By his replication filed January 25, 
1895, the plaintiff joins issue on the mat- 
ters alleged in the answer of defendants. 

A number of witnesses were produced 
by both parties, and being present their 
examination was had and testimony heard 
orally in open Court, also by agreement 
of counsel the testimony in case on page 
91. From the bill, answer, deed, will and 
exhibits presented, and from the oral testi- 
mony taken and heard, we find the follow- 
ing facts : 

That at the time of filing of plaintiff's 
bill of complaint, December 11, 1894, the 
plaintiff was, and still is, the owner in fee 
simple of a farm or plantation in East and 
West Hempfield townships, Lancaster 
County, Pa., containing 102^ acres of land, 
more or less. 

That the first part of plaintiff's bill 
as to improvements is true, and the second 
paragraph as to renting and residence is 
true so far back as thirty years. 

That the third paragraph in plaintiff's 
bill is true. 

That the fourth paragraph in plaintiff's 
bill is true ; and the testimony shows that, 
in straightening and improving the said 
railroad, it became necessary to change the 
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site of the Lancaster, Elizabethtown and 
Harrisburg turnpike road, which runs 
through said farm, and part of the land de- 
scribed in the bonds and petition was 
iippropriated and taken for making such 
change of location of said turnpike. 

That the fifth paragraph of plaintiflTs 
bill is true ; and the testimony further 
ahpws that at the time the first bond was 
offered for approval, plaintiff filed an an- 
swer objecting to its approval, on account, 
as he alleged, of the inadequacy of the 
amount to secure the amount of damages 
he would sustain ; also that there was a 
full description of the land taken, in the 
petition and bond, and that prior to that it 
was staked off on his farm. 

That a portion of the land so taken, en- 
tered upon and appropriated by the de- 
fendants for the purpose of straightening, 
widening and otherwise improving; its line 
of railroad is contiguous to plaintiff's resi- 
dence or dwelling house, and if large, ex- 
tensive curtilage was requisite to the proper 
enjoyment of the house, it might be termed 
necessary, and according to the evidence 
would be ; but under late decisions curtilage 
must give place to public necessity in the 
making, straightening, widening and im- 
proving railroads or public works. 

That the plaintiff has not been deprived 
of the use of his well, windmill, derrick or 
water, and that by having proper appli- 
ances used, he need not be and will not be. 

That defendant's answer denies the 
truth of plaintiff's seventh paragraph, and 
the testimony does not show that defend- 
ants are about to appropriate 9aid ground. 
They did, as the papers and exhibits pre- 
sented show, about or more than two years 
ago, appropriate, take and enter upon all 
the land taken, and there is no evidence to 
show that they have taken or appropriated 
any except what was then taken, since that 
time, or that there is any intention on their 
part to take, appropriate or enter upon an- 
other, or more of plaintiff's land. 

That the Lancaster, Elizabethtown and 
Harrisburg Turnpike did heretofore run 
between plaintiff's dwelling house and 
bam ; that it still runs between the house 
And bam. That the location of said turn- 
pike at that place has been changed and 



reconstructed, and an overhead bridge 
built across defendants' new line of rail- 
road, giving the plaintiff access from his 
bouse to his barn and other buildings 
which he can enjoy with safety, but with 
less convenience than formerly, and that 
he has used the same since it has been 
finished, August, 1893. 

That there is no evidence to show that 
defendants are, or were, about the time of 
the filing of plaintiff 's bill of complaint, or 
at the present time, about to take, enter 
upon, or appropriate any other land of the 
plaintiff, for the purpose of making and 
creating a new road bed for the said turn- 
pike road or for any other purpose what- 
ever, than the land def^cribed in the peti- 
tion and bonds filed in December, 1892, 
and January, 1898, of which the plaintiff 
then had notice, as is shown by his answer 
to the petition for approval of the bond of 
defendants, and defendants are now and 
have been for about two years or upwards 
in possession of the land so entered upon 
and appropriated. 

The Law. 

The Portsmouth and Lancaster Rail- 
road was incorporated in 1882, (Act of 
June 9, 1882, P. L., 590, etc., §§ 77, 
etc.,) with the right to locate, construct 
and erect a railroad of one or more tracks 
from Portsmouth by the shortest and best 
route, by way of Mount Joy, to a con- 
ve;nient point on and connecting with the 
Pennsylvania Railroad at a point west of 
the city of Lancaster, and to make and 
erect such warehouses, toll houses, car- 
riages, cars and all other works and ap- 
pendages necessary for the convenience of 
the said company in the use of the said 
railroad. 

§78. That ''when the route shall be de- 
termined by the said company, it shall be 
lawful for the said company, their agents, 
officers, engineers, contractors and ser- 
vants, at any time to enter upon, take 
possession of, and use such land for the 
purpose of constructing said road," etc. 

In 1889, this road was extended to 
Harrisburg, Pa., and its name changed to 
**The Harrisburg, Portsmouth, Mount 
Joy and Lancaster Railroad Co." 
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Fourteen years later, on April 18, 1846, 
(P, L., 312) an Act of Assembly was 
passed in Pennsylvania, entitled an act to 
incorporate the "Pennsylvania Railroad 
Company;" section 11 of which pro- 
vides, '* That the President and Directors 
of said company, shall have power and 
authority by themselves, their engineers, 
superintendents, agents, artisans and work- 
men, to survey, ascertain, locate, fix, mark 
and determine such route for a railroad as 
they may deem expedient ; not, however, 
passing through any burying grounds or 
place of public worship, or any dwelling 
house, without the consent of the owner 
thereof," etc. 

On March 27, 1848 (P. L., 278), a 
supplement to the Act of April 18, 1846, 
was passed, section 8 of which provides, 
" That so much of the 11th Section of said 
Act as prohibits the Pennsylvania Railroad 
Company from passing through any dwell- 
ing house shall be construed only to extend 
to homesteads in possession and occupancy 
of the owner or owners, and shall not ex- 
tend to dwellings kept for rent. Provided^ 
that full compensation be made to the 
owner or owners of such buildings for all 
damages sustained thereby, the same to 
be ascertained as in other cases." 

The general law relating to railroad 
companies, passed February 19, 1849, (P. 
L., 79), Section 10, after stating that rail- 
road companies may locate, fix, mark and 
determine their route as they may deem 
expedient, says : " Not, however, passing 
through any burying ground or place of 
public worship, or any dwelling house in 
the occupancy of the owner or owners 
thereof, without his, her or their con- 
sent." 

On March 17, 1869 (P. L., 12), the 
I^egislature of Pennsylvania passed a gen- 
eral Act relating to railroads. Section 1 of 
which declared that " It shall and may be 
lawful for any railroad, canal and slack 
water navigation company now or hereafter 
incorporated by or under any law of this 
Commonwealth, to straighten, widen, 
deepen, enlarge, or otherwise improve the 
whole or portions of their lines of railroads, 
canals and slack- water navigation, and the 
bridges, crossings, sidings, aqueducts, piers 



and structures thereof, and make uevr 
feeders, whenever in the opinion of the- 
board of directors of any such company the- 
same may be necessary for the better se- 
curing and safety of persons and property 
and increasing the facilities and capacity 
for the transportation of trafSc thereon^ 
and for such purposes to purchase, hold^ 
use, enter upon, take and appropriate laod 
and material. Provided, however, that 
before any such company shall enter upon^ 
or take possession of any such lands and 
material they shall make ample compensa- 
tion to the owner or owners thereof, or 
parties interested therein, or tender ade- 
quate security therefor." These several 
acts have at times received different con- 
structions. 

In Beaver County Common Pleas, in 
1882 (New Brighton & New Castle R. R. 
Co. Bond to Right Revd. John Tuigg, 30 
Pitts. L. J., (0. S.), 22), the Brighton 
& New Castle Railroad Company presented 
a bond to secure land damages for passing 
through a burying ground for the purpose 
of locating the route of its road and con- 
structing it. Objection was made. The 
Court held that as there was a bluff in the 
burying ground, the face of the bluff wa» 
not a fit place for the burial of the dead^ 
and would probably not be used for that 
purpose, and that the proposed railroad 
would not in any way interfere with or dis* 
turb the resting-place of the dead, nor in- 
terfere with the plans of the tract as a 
burial place; that the land described in the 
bond was not within the meaning and in- 
tent of the prohibition contained in the 
statute, and that the company in taking it 
cannot be said to be passing through any: 
" burying ground," overruled the objec- 
tion and approved the bond. 

In Given & Swift v$, R. R. Co. (Ill 
Pa., 516), where the defendants had filed 
a bond which the Court approved, the 
plaintiff claiming that the defendant had 
no right to take part of the homestead, 
prayed for an injunction. The lower Court 
refused to grant the injunction. An ap- 
peal was taken to the Supreme Court, and 
Mercur, C. J., quoting the prohibition in 
the Act of 1849, inter alia^ says : 
( Concluded in next number S) 
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C. p. OF LANCASTER COUNTY. 

John F. Peiffer vs. The Harrisbnrff, Ports- 

moath, Mt. Joy and Lancaster Railroad 

Oo. and the Penna. B. B. Oo. 

ItaUroads — Eminen t domain — Appropri- 
ation of curtilage to dwelling — Act of 
appropriation — Laches of owner — In- 
junction — When too late for — Straight- 
ening and widening of railroad — 
Changing bec^of pvhlic road— Acta of 
June 9, 18S2, >. L., 590; March 27, 
18^8, P. L., 27S; February 19, 18^9, 
P. Zr., 279, and March 17, 1869, P. 

L., eis. 

(Continued from Uut number,) 

^^ This language must be so construed as 
to give a reasonable effect to the purpose 
and intent of the statute. It certainly 
does not mean that the prohibition extends 
only to preventing the railroad from 
actually passing * through' the dwel- 
ling-house. When the latter is occupied 
by the owner thereof, the statute gives it 
all the protection necessary for its reason- 
able enjoyment as a dwelling for the owner 
and his family. This necessarily includes 
some curtilage connected therewith. The 
exact amount of that curtilage cannot be 
defined by any arbitrary rule as to dis- 
tance. As each case arises the right of 
the owner and occupier of the dwelling- 
house against hostile location of a railroad, 
must be determined by a consideration of 
what is necessary for a reasonable and 
proper enjoyment of the house as a resi- 
dence in view of its location and surround- 
ings." 

In Damon v$. The Balto. & Phila. R. R. 
Co., (2 Law Revibw, 401, 1884-6) it 
was held, under the Act of February 19, 
1849, General Railroad Act, Section 10, 
providing that no railroad shall be built 



so as to pass through ** any dwelling-house 
in the occupancy of the owner or owners 
thereof, without his, her, or their con- 
sent" — that the curtilage appurtenant to 
the dwelling house is not included in this 
prohibition, and a preliminary injunction 
was refused, and an appeal to the Supreme 
Court was taken. 

In this case the defendant was incorpo- 
rated under the General Railroad Act of 
1849, and claimed the right to cross the 
lawn and garden, and the carriage-way in 
front of the dwelling-house, and within five 
feet of the barn, and to separate the spring- 
house from the mansion and barn, and in 
so doing to take a strip of land running 
from southwest to northeast, through 
plaintiff's curtilage, said taking being about 
seventy feet in width. 

The Supreme Court dismissed the ap- 
peal at the costs of the appellant, and 
afSrmed the decree of the lower Court. 

(See also Lyle v8. R. R. Co., 131 Pa., 
437 ; Stahl vs. P. R. R. Co., 12 Pa., C. 
C. R., 375, & 155 Pa., 809.) 

Many other cases of like import might 
be cited with reference to the building 
and locating of railroads, but this is the 
straightening and widening of a railroad ; 
and, therefore, comes under the Act of 
1869, hereinbefore referred to, in connec- 
tion with the act of incorporation. 

In Mailor vs. Philadelphia, Wilmington 
and Baltimore Railroad Company, (34 W. 
N. C, 148) a case in which defendant 
claimed the right under its charter, by 
special Act of Assembly of April 2, 1831, 
P. L., 353, and its supplement of March 
14, 1836, to take a dwelling house if 
necessary after securing to the plaintiff full 
compensation, and also claimed that the 
Act of 1869, P. L., 12, extended its 
chartered privileges to the same right it 
had under its original charter, whenever 
it became necessary for public convenience 
to widen its road — the Court say : " The 
issue is therefore narrowed down to the 
following question : Is the Act of 1869 to 
be read as a supplement to all the railroad 
charters of the State, and to be construed 
as applying to such charter, or is it to be 
read as only a supplement to the Act of 
1849 ? (The General R. R. Law.) 



Digitized by 



Google 



274 



LANCASTER LAW REVIEW. 



It will be observed that the act itself 
contains no repealing clause, nor does it 
call itself a supplement to any former law. 
It gives, in general terms, the absolute 
right to any railroad, whenever public 
necessity shall require it, to widen any 
such road, and to take, in addition to its 
original location, as much adjoining land 
as may be necessary. It does not restrict 
the companies from taking lands occupied 
by dwelling houses. All it provides for is, 
that adequate security shall be first given. 
The only reference to the Act of 1849, is 
that the damages shall be ascertained and 
paid in the manner provided by the 11th 
Section of the Act of 1849. 

We are of opinion that the Act of 1869 
is to be read as a supplement to all charters 
granted by special laws before the General 
Act of 1849. We decline to pass upon 
the question whether as to charters under 
the Act of 1849, it gives any additional 
pawers. We can see some good reasons 
why the Act of 1869 should not be con- 
strued as an independent law giving to all 
railroads the power in widening their 
roads, to take, if necessary, the land of a 
dwelling house. 

When originally opened, the company 
could easily avoid dwelling houses, but 
when a road of a single track was opened 
some sixty years ago, making two trips in 
twenty-four hours through a sparsely pop- 
ulated country, and. by the outer suburbs 
of villages which have since become large 
cities, it is not difficult to understand why 
the Legislature saw proper, in its wisdom, 
to grant the right to take the land of a 
dwelling house which had been erected 
perhaps since the location of the road." 

The bill asking for an injunction was 
dismissed. An appeal was taken to the 
Supreme Court, and on March 5, 1895, 
the opinion and decree of the lower court 
was affirmed. (See also Rudolph vs. 
Schuylkill Val. R. R., just decided, 166 
Pa,, 430.) 

The land taken in this case is claimed 
to have been taken under the right of 
eminent domain, that sovereign power 
vested in the people, by which they can, 
for any public purpose, take possession of 
the property of an individual upon just 



compensation paid to him (or secured to 
be paid). And under it, **The act of 
location of a railroad, is also the act of 
appropriation. The space covered by the 
line as located is thereby seized and appro- 
priated to the purposes of the construction 
and operation of the railroad, by virtue of 
the power of eminent domain, and nothing 
remains to be done except to compensate 
the owner." (Ilagner vs. R. R., 141 Pa., 
107 ; 159 Pa., 475.) 

That a railroad company in straighten- 
ing, widening and deepening or otherwise 
improving their road, has a right to change 
the bed and route of a road to enable it to 
accomplish its purpose, was held in case 
of Penna. R. R. Co., at Gap, in Lancaster 
County, Pa. (Pa. R. R. Co. V8. Diehoo^ 
et al., 7 Law Review, 33.) 

Having fully considered the whole case 
as presented, and found— 

1. That all land was taken and appropri- 
ated by defendants about two years prior 
to the filing of the bill of complaint. 

2. That there is no evidence that the 
defendant is about to appropriate or take 
any more of plaintiff's land. 

3. That defendant has been in the oc- 
cupancy and possession of the real estate 
so taken and appropriated for about two 
years prior to filing of plaintiff's com- 
plaint, and plaintiff cannot now recover it 
by a bill in equity ; if the company has no 
legal right to the land appropriated, his 
remedy is ejectment. 

4. That plaintiff is secured for his dam- 
ages by the bonds filed. 

5. That for all matters complained of, 
plaintiff has an ample remedy by statutory 
proceedings for damages, and, 

6. That owing to the failure of the plain- 
tiff to apply at a proper time for injunction 
in equity, he has no ground for proceedings 
in equity, but certainly haaCa good case for 
damages : 

Now therefore, this Court doth adjudge, 
order and decree, that complainant's* bill 
of complaint be dismissed, and that the 
complainant shall pay the costs of this 
proceeding, including the reasonable costs 
of the defendants. 
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C. p. OF LANCASTER COUNTY. 

Eberly et. al. vs. 0. Anltman 6 Oo. 

Sheriff ^s interpleader — Costs on verdict 
for plaintiff — Reasonable cause for rfe- 
fendants* action. 

Wheu there were saspioious circumstances 
^hich lead an execution creditor to believe that 
the defendant was trying to conceal some of his 
property, and he therefore issues a second exe- 
cution, and on interpleader the jury find that 
«aid property did not belong to said defendant, 
the execution creditor will not be compelled to 
pay all the costs of the interpleader. 

In a shei'ifif 's interpleader the evidence showed 
that shortly before the execution was issued the 
•defendant in the execution had taken some 
horses from his farm to his father's farm, and 
brought them back again shortly after the 
sheriff's fate, and that on learning these facts 
the execution creditor had issued a second exe- 
cution covering paid horses, and also property 
sold under the first execution. The jury found 
against the execution creditor and defendant in 
the interpleader. 

Held^ that said defendant had not acted op- 
pressively, but witli reasonable cause, owing to 
the suspicious circumstance of the removal of 
the horses, and that said defendant should pay 
all the ofiSce costs, but each party should pay 
their own witness fees. 

February Term, 1895. No. 52. 

Sheriff's interpleader. 

Verdict for plaintiif. 

Rule to show cause why judgment 
should not be entered for plaintiff, with 
costs of suit. 

Simon P. Eby and William 2). Weaver^ 
for plaintiffs and rule. 

The above rule should be made absolute, 
because — 

\i Aultman & Co., plaintiffs in both ex- 
ecutions, and their attorneys, knew that 
the greater portion of the property they 
called into court to prove title to was 
levied on and sold in the first execution 
they had issued against same defendants. 

2. If they desired to act in good faith, 
and not to worry and distress the parties 
unnecessarily, they should have released 
from their second execution, Fi, Fa. to 
January Term, 1895, No. 80, the property 
sold by them on the first, and have con- 



fined the inquiry in the issue to the horse 
or horses sent over by Benjamin Eberly, 
the father of Jacob K. Eberly, and the 
cattle placed at feed by Eshleman. 

The levy in first execution, as well as 
the sheriff's list of sale, showed that the 
other articles had been sold or set apart 
for the wife, and there could be no ques- 
tion as to the property in them. 

3. There were no circumstances con- 
nected with auy of the transactions, before 
or after the first levy and sale, to justify 
Aultman & Co., or Bentz and Risser, the 
alleged guarantors, or their counsel, to 
presume that any property had been con- 
cealed or removed to avoid seizure. 

The least inquiry, if they had chosen 
to make inquiry, would have shown the 
placing of the horses and cattle to have 
been what is frequently done by farmers, 
moving their horses and implements back 
and forth from one farm to another (if they 
own two) as they may be needed, or of a 
drover putting cattle out in feed. 

Their negligence to make such inquiry 
has caused the trouble complained of, or it 
may have been a squeeze on the part of 
Bentz and Risser, who have been the cause 
of Jacob K. Eberly's and Samuel M. Eby's 
failure, by selling them a steam thresher 
for more than jt was worth. 

4. The fact that Eberly's goods were 
scattered (as alleged by one of the counsel 
for Aultman at the ^argument) is easily 
accounted for, because needed on both his 
own farm and the farm rented from and 
worked for the Speedwell estate, and is not 
such a circumstance as. would justify any 
suspicion of an attempt by him to avoid 
seizure. 

5. That unless the Court believe, from 
an unnecessary number of witnesses sub- 
poenaed by a party in suit, that it was in- 
tended to oppress his opponent, the Courts 
will not strike any of them from the bill, is 
a well established rule of Court. 

In this case defendant compelled plain- 
tiffs to prove every article claimed, down 
to the dung-sled. 

There were three different claimants and 
many articles in question. Nine witnesses 
are only three subpoenaed to each claimant. 

Deputy Sheriff Dissinger was called, but 
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was out of town. He was the. person who 
made the levy and sale, and we had to 
supplement his testimony by Gallagher, 
who spoke from the records only. 

Neither of the parties, plaintiffs, are 
charged as witnesses. And if defendants 
had informed us, as they did after the evi- 
dence was given, that they did not require 
proof of Hetty Eberly's property, we might 
have done with several less. 

As to the authorities cited by defend- 
ants. 

6. Blair V8. Sensenich, 11 Lane. Bar, 
147. 

In that, the position of parties was the 
reverse of the present case. The rule there 
was taken by defendant on the plaintiff. 

And Judge Patterson in his opinion 
says: "The Court are of opinion that the 
case did warrant a verdict and finding 
against the plaintiff, for at least several of 
the chattels in controversy." And there- 
fore, sustained the rule in part and divided 
the costs. 

In Miller vs. Black, 1 Lang. Law Re- 
view, 100, G. M. Black was the defendant 
in the attachment execution, W. M. Miller 
the execution creditor, and Fred. G. Black 
claimed the money in Court. The gar- 
nishees in whose hands the money was 
attached, stated under oath that up to the 
time of the service of the attachment they 
supposed and believed that the money 
belonged to G. M. Black, the defendant in 
the atUichment. 

And in the trial of the case it was shown 
by plaintiff, Miller, that G. M. Black had 
at various times, and to various parties, 
claimed to have been the real lessee of the 
premises upon which the produce in ques- 
tion was grown, and gave the reason why 
the lease was made in another's name and 
many other like facts, showing that the 
attachment creditor had good reason to 
believe that the money he attached be- 
longed to G. M. Blackj and hence the 
costs, amounting to $274.43, were divided. 
Court said, however, " while we are dis- 
posed to agree that plaintiff has done noth- 
ing which was oppressive or unreasonable, 
we must not forget that the defendant had 
the verdict." See page 102. 

In the present case the costs are a trifle 



compared with $274.43 in Miller vs. Blacks 
And Aultman & Co. knew, and had posi- 
tive knowledge, that the greater portion of 
the property seised was not Jacob K. 
Eberly's or S. M. Eby's; neither was 
there a particle of evidence that either 
Jacob K. Eberly himself, or his . father^ 
Benjamin Eberly, or Eshleman, the drover^ 
or any one else, said, or claimed, or sup- 
posed, that either the horses sent over or 
the cattle put in feed on the farm were the 
property of the execution debtors. 

It is apparent, therefore, that the exe- 
cution creditors in this case have proceeded 
upon insuflScient grounds, have caused 
goods to be levied on, and persisted in 
seizure, under circumstances which afford 
no adequate presumption that the title was- 
in the defendants in the execution. And 
their conduct has been characterized by 
oppression or indifference to the rights ot 
others, so it would be inequitable and un- 
just that any of the costs occasioned by 
them should be saddled upon any of the 
plaintiffs, who were compelled by them to 
come into court with the witnesses and lose 
their property. 

However, the above case was reversed 
by the Supreme Court in Black's Appeal, 
106 Pa. St., 344. It was not a sheriff's 
interpleader. 

A case more in point with present one 
is Craig vs. Economy Building Association^ 
10 W. N. C, 296— in which the Court 
says : The parties under the interpleader 
are called by rule to maintain or relin- 
quish their respective claims. After thia^ 
they proceed at their peril, and the execu- 
tion creditor who persists in his claim 
without reasonable grounds therefor, will 
be ordered to pay the costs. 

In the case of Cleaver vs. Blaker, 5 
Montgomery County Law Reporter, 179,. 
cited in Brightly's Digest, Vol. 4, 1889 to 
1891, page 5856, the rule is stated to be 
" Upon a sheriff's interpleader, if the goods- 
"are found in the possession of the de- 
"fendant, and the execution creditor re- 
^^ leases them as soon as the true title ia 
'^disclosed, the claimant should not re- 
" cover costs." 

This the defendant in our issue declined 
doing at his peril. 
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D. McMullen and W. R. Brinton^ 
contra. 

Under the Act of April 10, 1848, Sect. 
9, Pamp. Laws, 450, (1 Purd. Dig., page 
840, Sect. 68) the costs of inteqjleader 
issues to determine the ownership of per- 
sonal property are in the discretion of the 
Court. 

Where the plaintiff in the execution, 
being the defendant in the issue, had 
good reason to believe that the title to the 
property was in the defendant in the exe- 
cution, and did not act oppressively, then 
the Court will not order the costs of the 
interpleader to be paid by the defendant in 
the issue, even if the verdict is in favor of 
the plaintiffs in the issue. 

Wadlinger on Costs, pages 175 and 176, 
Sect. 67. 

The above principle of law was followed 
in Bair V9. Sensenig, 11 Lane. Bar, (a 
Lancaster County case) and the oflSce 
costs were equally divided, and each party 
directed to pay their own witnesses. The 
same principle was followed in Miller v%. 
Black, 1 Lanc. Law Rbvibw, 100, in 
which the costs were equally divided be- 
tween the plaintiff and defendant ; and the 
same principle has been followed in a num- 
ber of other cases. 

We think that costs should not be 
awarded against the defendant in this 
issue, as the evidence in this case shows 
that in the latter part of June, 1894, very 
shortly before the issuing of the execution 
against Eberly and Eby, which occurred 
July 2, 1894, the defendant in the execu- 
tion took some horses from his farm in 
Lancaster County, and left them at his 
father's place in Lebanon County ; and 
that shortly after the sheriff's sale on the 
first execution, these same horses were 
brought back to Eberly's (the defendant 
in the execution) place. These facts, 
which were developed at the trial as above, 
were communicated to counsel for C. Ault- 
man & Co. by Bentz and Risser, the 
guarantors on the judgment notes, upon 
which executions were issued, and the 
same iftformation was received from other 
sources. The above were highly suspicious 
circumstances, and we think furnished 
abundant reason and justification for the 



issuing of a subsequent execution at a time- 
when we knew these horses were again ini 
Lancaster County, and could be levied on. 
And although Jacob B. Eberly and his 
father and brother swore at the trial, that 
these horses were the property of Mr. 
Benj, Eberly, and the jury so found ia 
their verdict; yet the removal of these- 
horses, as shown at the trial, from Lan- 
caster County to Lebanon Co., a f^^N days 
before the issuing of the first execution,, 
when the defendants in the execution were^ 
being pressed for their money, and must 
.have known that an execution was about 
to issue, this circumstance was in itself of 
such a suspicious character that we think, 
it became the legal duty of C. Aultman & 
Co. to issue a second execution, and insist 
upon an intcfrpleader issue being formed ;. 
especially when the notes upon which the- 
executions were issued, were guaranteed. 

The other articles claimed were included. 
in the interpleader, because it imposed lit- 
tle, if any, additional costs, and because^ 
the defendants in the executions had their 
property so scattered at the time of the 
first execution, and it was so difficult to 
find and sell, that we felt warranted in 
fully investigating all claims for property,, 
and as an issue had to be framed to deter- 
mine the ownership of the horses, we felt 
warranted, for the above reason, in in- 
cluding the other property claimed in the 
issue, and think the facts warranted such, 
thorough investigation. 

We respectfully call the attention of the 
Court to the fact that the following wit- 
nesses, for whom plaintiff make a charge 
in their bill of costs, were not called at the 
trial, and evidently could not have been 
considered by the claimants as necessary 
and material : Isaac Diehm, $4.08 ; M. D. 
Dissinger, $1.00; Jonas Hartman, $4.02, 
and Samuel Bushong, $2.20. We think 
that under no circumstances should defend- 
ants be called upon to pay these witnesses. 

Jacob K. Eberly, one of the defendants 
in the execution, and F. G. Eberly, testified 
as to the ownership of the horses, which 
were removed under such suspicious cir- 
cumstances to Lebanon shortly prior to the 
first execution ; and while the testimony of 
these witnesses related to other articles 
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<5laime(l, yet thej were necessary and ma- 
terial witnesses for claimants to explain the 
suspicious removal of the horses, and we 
do not think under any circumstances 
should the defendant be called upon by the 
Oourt to pay the witness fees of these wit- 
nesses. 

A. L. Gallagher, Jonas Eby and Samuel 
Eby, one of the defendants in the execu- 
tion, were the only witnesses examined 
whose testimony did not at all relate to the 
explaining (inter alia^ the suspicious re- 
moval of the horses ; these witnesses' tes- 
timony was confined to articles claimed 
^ther than the horses. We have gone 
over the testimony, and ascertained that 
the above were the only three witnesses 
whose testimony did not relate materially 
to the horses, as we understood at the 
argument that the Court desired to know 
which witnesses testified in reference to 
the horses and which did not. 

We submit, however, under the peculiar 
and suspicious circumstances and conduct 
of the defendants in the execution in refer- 
ence to the removal of these horses and 
otherwise, that it would be an injustice and 
a hardship on the defendants in this issue 
if the Court ordered the defendants to pay 
any portion of the plaintiffs' witness bill, or 
if the defendants were ordered to pay more 
than one half the office costs, because we 
do not think that the defendants in the 
issue acted oppressively or without good 
reason, and the conduct of the parties 
about the time of the issuing of the first 
execution gave rise to a very reasonable 
presumption that a fraud had been perpe- 
trated upon the plaintiffs in the executions, 
who are now the defendants in this issue. 
We therefore very respectfully' ask the 
Oourt to make no order for costs against 
the defendants in this issue beyond the 
payment of one half of the office costs. 

July 5, 1895. By the Court. 

The issue and proceedings in this case 
being upon a sheriflF's interpleader, we 
were at first disposed, at the argument of 
the matter, to believe that the defendants 
had acted recklessly and without reason- 
able cause, and therefore should be ordered 
to pay all costs of suit. We have, how- 



ever, carefully reviewed the testimony 
submitted at the trial, and find that the 
plaintiffs were not altogether free from 
blame. The circumstances of the moving 
of the horses and cattle were of themselves 
sufficient to cast suspicion upon the father 
and son as to the title of the property. If 
it were not for this fact we should be in- 
clined to make the rule in this case abso- 
lute. We believe that exact justice in this 
case demands that the defendants pay all 
office costs, and that the parties each pay 
their own witnesses. Let the decree be 
so entered. 



C. P. OF LANCASTER COUNTY. 
John F. Evans vs. Dr. J. 0. Brobst. 

Certiorari — Record of magistrate — Evi- 
dence — When evidence sufficiently set 
forth — Presumption, 

A magistrate is not bound to write down the 
evidence at a bearing, altbougb requested to do 
80, and tbe evidence need not be Bet forth at 
large on bis docket, nor tbe particular facts 
proved by tbe different witnesses. It is suffi- 
cient to state tbe demand and tbe kind of evi- 
dence produced to support it, whether written 
or oral, etc. 

On the bearing of a certiorari to a magistrate 
every reasonable presumption will be made in 
favor of bis proceedings consistent with the 
record. 

Tbe docket of tbe justice is tbe best evidence 
of tbe cause of action, and can not be varied or 
contradicted on certiorari, 

A magistrate need not conform to tbe strict 
rules of pleading in an action brought before 
bim. 

January Term, 1895. No. 21. 

Certiorari. 

N. Franklin Hall^ for defendant and 
certiorari. 

Owen P. Brickerj contra. 

July 6, 1895. Opinion by Livingston, 
P.J. 

Proceedings of justice filed December 
24, 1894. 

Exceptions filed February 13, 1895. 

Tbe exceptions are the following : 

1. The justice had no jurisdiction. 

2. The justice refused to hear the wit- 
nesses of the defendant. 

3. The transcript of the justice is in- 
correct in so much as it falsely states that 
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•defendant offered plaintiff five dollars, but 
refused to pay costs, which proposition 
plaintiff rejects, as there was no such offer 
made bj defendant or any one authorized 
by him. 

4. The record does not show that evi- 
dence was produced by the plaintiff, that 
defendant had promised to recompense the 
plaintiff for the sum of five dollars ex- 
pended for music. 

6. The record does not show that the 
plaintiff expended five dollars, or any other 
«um, for music. 

6. The record does not show that evi- 
dence was produced to prove a contract of 
re-imbursement on the part of the defend- 
ant to the plaintiff. 

7. The justice was i^equested before the 
liearing commenced by the defendant, to 
reduce the testimony in writing, and the 
justice refused. 

8. The justice's record does not con- 
form to the requirements of the Act of 
March 20, 1810, § 4, 5 Smith L., 162. 

The transcript of his docket, filed by the 
justice in this case, shows: 

That a summons in assumpsit not ex- 
ceeding $300 was issued ; it was served on 
defendant; that plaintiff's claim was for 
^^ the sum of five dollars, for money paid 
and expended for the defendant for music, 
with which to celebrate the Republican 
victory at the last general election, on the 
express promise of the defendant to recom- 
pense the plaintiff for said expense ;" that 
the demand was $5 ; that, on December 1, 
1894, when both parties appeared before 
the justice, the defendant offered to plain- 
tiff the five dollars, but refused to pay the 
•costs ; that this proposition was rejected by 
plaintiff; that plaintiff produced a number 
of witnesses who were examined in his be- 
half; that the defendant was affirmed in 
his own behalf, and denied that he prom- 
ised to pay five dollars as claimed 
iuid testified by the plaintiff and witnesses, 
but admits he promised one dollar ; and 
that, after the examination of the witnesses, 
and hearing the claim, and the proofs and 
allegations of the parties, the justice gave 
Judgment publicly in favor of the plaintiff 
and against the defendant for five dollars 
together with costs. 



This transcript therefore sets forth every- 
thing necessary to show jurisdiction in the 
justice, and sustain the judgment pro- 
nounced by him. 

The docket of the Justice of the Peace 
(a copy of which is here filed) is the best 
evidence to show the cause of action before 
him, and parol evidence is inadmissible to 
contradict or vary it. (2 W. & S., 377.) 

A Justice of the Peace is not bound to 
write down, or set out the evidence at 
large on his docket. He must state the 
demand of the plaintiff, and the kind of 
evidence produced to support it, whether 
written or parol, whether or not witnesses 
were produced and examined, etc., and in 
case of an appeal he must return the whole 
proceedings, as the record is the only evi- 
dence of the cause of action. (5 Binn.« 
31; 8 Phil, 636; 29 Leg. Int., 92; 2 
Luz. Leg. Reg., 191.) 

On the hearing of a certiorari to a 
Justice of the Peace, every reasonable pre- 
sumption will be made in favor of his pro- 
ceedings consistent with the record. (1 
Kulp., 272 ; 10 Lan. B., 75 ; 2 Clark, 
169.) 

In an action brought before a Justice of 
the Peace it is not expected nor required 
that strict rules of pleading should be ob- 
served. (98 Pa., 619.) 

Having found no sufficient reason to set 
aside or disturb the judgment of the justice, 
we dismiss and overrule the exceptions 
filed, and affirm the judgment of the 
justice. 

Liability of Master for Negligence or Tort 
of Servant. 
One of the most perplexing subjects in 
the law has been that of the liability of a 
master for negligence or torts of a servant. 
The recent case of Ritchie vs. Waller 
(Conn.), 27 L. R. A., 161, holds the em- 
ployer liable for the negligent driving of a 
team by a servant when deviating from the 
course which it was his business to take, in 
order to do an errand of his own. The 
case of Bowler vs. O'Connell (Mass.), 27 
L. R. A., 173, holds that the master is not 
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liable for injury to a boy who accepted an 
invitation to ride a colt while the servant 
was leading it back to the stable from a 
water tub. For injury to a child riding on 
a hand-car by invitation of employees, con- 
trary to the employer's rules, and not 
authorized by custom, the master was held, 
in Houston, C. A. & N. R. Co. vf. Boil- 
ing (Ark.), 27 L. R. A., 190, not to be 
liable. But for the wanton and malicious 
acts of engineer and fireman in blowing the 
whistle of a locomotive to frighten a horse, 
the master was held liable in Texas & P. 
R. Co. V8. Scoville, 27 L. R. A., 179. 
This difficult subject is developed at great 
length, with a review of a multitude of de- 
cisions, in a note to these cases, which lays 
down as the true basis for liability in such 
cases where the act is not one which the 
master authorized and is not within the 
scope of the maxim Qui facit per alium 
facit per «e, the principle that one who 
employs another to do an act for his benefit* 
and who has the choice of the agent, must 
exercise reasonable care in the selection of 
such agent, and that this will vary accord- 
ing to the degree of the danger. 



Too Much Oross-Examination. 

The following story, told in William 
C. Sprague's book " Flashes of Wit from 
Bench and Bar," illustrates the mistake a 
lawyer sometimes makes in not stopping an 
examination when he is done. The story 
was told recently by a Mississippian as 
follows : 

*' Once I was employed to defend a man 
charged with biting off another man's ear. 
Upon the eve of the trial the father of the 
defendant associated with me as counsel a 
young lawyer just out of Harvard. I was 
only a plain country lawyer, and the old 
man thought he would feel safer with a 
college man for the oratory. 

"The principal witness was a negro. 
He saw the fight in which the mayhem 
occurred. I got the darkey to admit that 
the men were tumbling about on the ground 
in a newly-cleared field, where there were 
a lot of small stumps sharpened at the top. 
* Yasser,' he said, * de top er dem stumps 
was sharp as knife-blades.' 



" * And might the plaintiff have struct 
his head against one of those sharp edges- 
and cut off his ear ? ' 

" ' Yasser, he moughter.' 

" * That's all,' said I. 

" But the college graduate thought I 
hadn't gone quite far enough. He jumped 
up and said : 

" ' Hold on. One more question. Do 
you not actually believe that is the way 
Mr. Johnson lost his ear ? ' 

** * Waal ser,' said the witness, dubiously,. 
^ I moughter thought dat ef I hadn't seen 
yuther man spittin' de year outen his 
mouth.' " 



Supreme Oourt Opinions. 

On July 18, 1895, the Supreme Court 
handed down decisions in the following: 
Lancaster County cases, argued last May : 

Elias V8. Martin. Judgment reversed. 

Seitz V8. Seitz. Judgment reversed and 
a new venue awarded. 

Schroeder vs. city of Lancaster. Re- 
versed with a procedendo. 

Carpenter's appeal, McConomy's Est.^ 
Decree afSrmed. 

Graybill, for use, etc., vs. The Peon 
Township Mutual Fire Insurance Com- 
pany. Judgment affirmed. 

The county of Lancaster vs. the city of 
Lancaster. Judgment affirmed. 

Commonwealth ex rel city of Lancaster 
vs. S. S. Martin, Treasurer of Lancaster 
county. Judgment in overruling demurrer 
and permitting defendant to go without 
day reversed, and judgment entered on 
demurrer in favor of plaintiff; proce- 
dendo awarded. 

Smith vs. Cohn & Company. Judg- 
ment affirmed. 

Denlinger's Estate; Benbam's AppeaL 
Decree reversed. 

Fraim (Lancaster Silver Plate Com- 
pany) vs. Manchester Fire Insurance Com- 
pany. Judgment affirmed. 

Same vs. National Insurance. Judg- 
ment affirmed. 

Davidson's Appeal ; Gensemer Est. De- 
cree affirmed. 

Davidson, Appellant, vs. Fry, Commifc- 
tee of Gensemer. Decree affirmed. 
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Common Shas^^HW. 



C. p. OF LANCASTER COUNTY. 

Oominonwealth to use of Lancaster County 
▼8. Looifl Markert and Frank A. &ieker. 

Forfeited recognizance — Judgment there- 
on — Stay of execution — Act of May 
ei, 1861, P. L., 770. 

A forfeited recojpiizance of bail for failure of 
the principal to appear to a oriminal oharj^e is a 
debt to the commonwealth, and after judgment 
thereon the defendant is therefore not entitled 
t^ a stay of execution under the Act of May, 
1861. 

• May Term, 1895. No. 107. 

Rule to allow entry of bail for stay of 
execution. 

Brown ^ Hen Bel, for rule. 

Thos. Whitsouj County Solicitor, and 
W, H, Roland, contra. 

July tf, 1895. Opinion by Livingston, 
P. J. 

On May 25, 1895, judgment was given in 
open court for plaintiff and against defend- 
ant, Louis Markert, for want of an appear- 
ance for him, for $805.48. 

On June 3, 1895, it appearing that no 
affidavit of defense is filed in the above 
case, and a copy of plaintiff's statement 
and affidavit of claim having been served 
on the defendants more than fifteen days 
previous, the Court, on motion of W. H. 
Roland and Thomas Whitson, entered 
judgment in favor of plaintiff and against 
the defendants for the sum of $805.4M. 

On June 22, 1895, the Court, on motion 
of counsel for F. A. Rieker, granted a rule 
to show cause why defendant, F. A. 
Rieker, should not be allowed to enter bail 
for stay of execution, returnable July 6, 
1895. 

The action upon which the above judg- 



ments were obtained was "Assumpsit," 
founded on a recognizance taken and ac- 
knowledged August 20, 1894, in and by 
which Louis Markert as defendant and F. 
A. Rieker as security did each acknowl- 
edge to owe and be indebted to the Com- 
monwealth for the use of the County of 
Lancaster, in the sum of $800, to be levied 
of their goods and chattels, lands and ten- 
ements, upon condition that Louis Markert, 
said defendant, be and appear in his proper 
person at a Court of Quarter Sessions of 
the Peace, to be held for said county in the 
City of Lancaster, on Tuesday, the 21st 
day of August, 1894, at 10 o'clock a. m., 
then and there to answer such things as 
shall be charged against said defendant on 
behalf of the Commonwealth, and not de- 
part the court without leave, etc., etc. 

Defendant having failed to appear, the 
recognizance was duly forfeited, and judg- 
ment obtained thereon as aforesaid. 

This judgment is a debt due to the 
Commonwealth. 

In Commonwealth vs. Denniston (9 
Watts, 142), it is said, that a recognizance 
conditioned for the appearance of the de- 
fendant, charged with a criminal oflfense, 
may bo remitted by the governor after 
forfeiture and a judgment upon it for the 
use of the county. 

The right of the governor to remit can- 
not be affected by proceeding to judgment 
on the recognizance, as the nature of the 
recognizance remains the same after as be- 
fore the judgment. 

In Commonwealth v$. Shick (11 Sm., 
495), that a forfeited recognizance of bail 
for failure of the principal to appear to a 
criminal charge, is a debt to the Common- 
wealth, to which she alone has title until a 
distribution, under the Act of April 22, 
1846. 

This is a debt to the Commonwealth, 
and a judgment obtained thereon and held 
by the Commonwealth. 

It is held in Commonwealth vs. Smith 
(4 Phila., 421), that a defendant in a 
judgment held by the Commonwealth is not 
entitled to a stay of execution under Act 
of May 21,1801. 

The rule granted June 22, 1895, is^ 
therefore, discharged. 
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M. W. Fraim and A. Bosenstein, Trading as 

the Lancaster Silver Plate Co , vs. the 

National Fire Insurance Co. 

Contract 9 — Fire Iiisuranve — Machinery 
in factory — Use of in flammable ma- 
terial "prohibited in policy — Necesnity 
for — Evidence — Presumption as to 
knowledge and intention of insurer — 
Effect of remarks by court not ad- 
dressed to jury — Presumption as to — 
Duty of counsel. 

To coDstitute a contract there must be the as- 
sent of minds to the same thin^ in the same 
sense. 

The use of an inflammable material necessary 
for carrying on a factory will not prevent re- 
covery on a policy of insurance on the ma- 
chinery, although the use of said material is 
expressly prohibited in the policy. 

The agents of the insurance company having 
viewed the machinery insured in use in the 
plaintifiTs factory, the company is presumed to 
have known what materials were then in use 
and necessary for carrying on business at said 
factory. 

The nrachinery having been insured as be- 
longing to a certain kind of factory, it will be 
presumed that the intention was to insure ma- 
chinery used for the purpose of that particular 
kind of a factory, although the policy do<*s not 
say for what purpose the machinei-y was used. 
In a t«nit on such policy evidence is theitsfore 
admissible as to the necessity for using a pro 
hibited inflammable mateiial in conducting that 
kind of a factory. 

The necessity for the use of the prohibited 
material in running the innurcd niHchinery nt^ed 
not be absolute, and although another material 
not so prohibited mi>iht with less convenience 
have been used in its place, its use will not make 
void the policy. 

It will not be presumed that the jury heard 
and WAS controlled by remaiks of the Court not 
addressed to them. If it was so thought, coun- 
sel should have asked the Court to insti net the 
jury to disregard them 

The plaintifiTs, a silver pl&ting company, took 
out an insurance policy in the defendant com- 
pany on the machinery in their building, one of 
the printed conditions iu the policy providing 
that the policy ** shall be void if (any usage or 
custom of trade or manufacture to the contrary 
notwithstanding) there be kept, used or allowed 
on the above described pren'ises . . .gasoline." 
In a suit on the policy, the defense was that 
gasoline was used in the factory, although kept 
in another building. The Court instructed the 
jury to find for the plaintiflf if (a) the use of 



gasoline was necef>sary in the factory, and (b) 
it was used when the policy was issued and up 
to the time of the fii-e, and (c) was used properly 
and carefully. 
Eeld^ not to be error. 

Appealof the defendant from the judg- 
ment of the Court of Common Pleas of 
Lancaster county, on a verdict for the 
plaintiff. 

This was an action of assumpsit to re- 
cover on an insurance policy on the ma- 
chinery in plaintifiTs factory, tried before 
Livingston, P. J. 

The defence was that the policy pro- 
hibited the use of gasoline and that gaso- 
line was used in the plaintiff's factory. 

The gasoline was kept in a separate 
building not covered by the policy, and 
there was none in the factory at the time 
of the fire. 

The jury found a verdict for the plain- 
tiff for $1,601.26, and judgment was en- 
tered thereon. Whereupon the defendayt 
took this appeal, assigning for error the 
matters referred to in the opinion of the 
Supreme Court. 

[The defendant's points, the refusal of 
which by the court below was among the 
errors assigned, were the same as those 
quoted in the following case except as to 
specifying the property insured.] 

J9. Q, Herr^ 0. ff. Beryner and 
Appel ^ Appt'ly for appellant. 

The machinery in the building was in- 
sured by the company. 

There was no mention in the policy of 
how the machinery was to be used. The 
policy prohibited the use of gasoline which 
was a<lmittedly used. 

The policy was therefore void. Gaso- 
line was not in general use in the business 
and need not have been used. 

The plaintiff's had the policy and were 
bound to know its contents. 

Levan vs, Watertown Ins. Co., 96 Pa., 
37 

Actions on insurance policies stand on 
the same footing as other ligitation. 
Welsh vs, London Asso. Co., 151 Pa,, 
618. 

Proof of a business custom will not over- 
come an express stipulation against the use 
of a hazardous article* 
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Birmingham Fire Ins. Co. v$. Krseger, 
88 Pa., 64, 

Lancaster Fire Ins. Co. V9. Lenheim 
Co., 89 Pa., 477. 

Pittsburg Ins. Co. vs. Frayer, 107 Pa., 
621. 

Whit« v$. Western Asso. Co., 4 Cent. 
R., 726. 

Steinbock vs. Ins. Co., 13 Wall, (U. 
S.), 183. 

Whitmarsh vs. Oak Fire Ins. Co., 2 
Allen (Mass), 581. 

Westfall vs. Hudson River Ins. Co., 12 
N. Y., 289. 

The Court wrongfully admitted testi- 
mony that the use of gasoline was neces- 
sary and then still more wrongfully re- 
fused to admit testimony to the contrary. 

When the use of a prohibited article has 
been justified it was only when it was 
necessary, and of vital importance in the 
bu9iness. 

Harper vs. Albany Ins. Co., 17 N. Y., 
176. 

Harper vs. N. Y. City Ins. Co., 22 
N. Y., 442. 

Citizens' Ins. Co. vs. McLoughlin, 53 
Pa., 487. 

White vs. Western Assurance Co., 4 
Cent. R., 723. 

In Mcars vs. Humbolt, 92 Pa., 15, the 
prohibition was against having and keeping 
the prohibited material here against its 
**w«^." There is a distinction between 
habitual use and mere incidental use. 
The gasoline was habitually used to clean 
the handles to be plated, but only inci- 
dentally used to clean the machinery in- 
sured. 

Such incidental use would avoid the 
policy. 

Harper vs. N. Y. City Ins. Co., 22 
N. Y., 443. 

Brown ^ Henstl^ for appellees. 

A long line of decisions, well approved^ 
in this and other states establish a prin- 
ciple that the insurance of a specified class 
of manufacturers permits the use of all 
such articles as are ordinarily employed in 
that manufacture, even though the use or 
keeping of such articles be prohibited by 
the printed portions of the policy. 



Harper vs. City Ins. Co., 22 N. Y., 
441, affirming S. C. 1 Bosw. (N. Y. 
Superior Ct.), 520. 

Steinbach vs. Lafayette Fire Ins, Co., 
54 N. Y. 90, 95. 

Hail vi Ins. Co. of N. A., 58 id., 292. 

Harper vs. Albany Mut. Ins. Co., 17 
N..Y., 194. 

Ditwiller vs. Phoenix Fire Ins. Co., 7 
N. Y., (Sup. Ct.) 580. 

But in Putnam vs. Com. Ins. Co., C. 
Ct., (N. Y.) 23 Alb. L. J., 2o9. 

Buchanan vs. Exchange Ins. Co., 61 
N. Y., 26. 

Wheeler vs. American, &c., Ins. Co., 
Ct. of App., (Mo.) 8 Ins. L. J., 318. 

Mears vs. Humboldt Ins. Co., 92 Pa. 
St., 15. 

Wall vs. Howard Ins. Co., 14 Barb., 
(N. Y.) 388. 

Langdon vs. Equitable Ins. Co., 1 Hall, 
(N. Y.) 226. 

Bryant vs. Poughkeepsie Mut. Ins. Co., 
21 Barb., (N. Y.) 154. 

Duncan vs. Sun F. Ins. Co., 6 Wend., 
(N. Y.) 488. 

New York Equitable Ins. Co. vs. Lang- 
don, 6 Wend. (N. Y.), 623. 

Frankly &c. Ins. Co. vs. Brock, 57 
Pa., 74. 

Moore vs. Prot. Ins. Co., 29 M., 97. 

Germania Fire Ins. Co. vs. Francis, 52 
Miss., 457. 

Collins vs. Farmville Ins. Co., (N. C.) 
8. Ins. L. J., 453. 

Phoenix Ins. Co. vs. Slaughter, 12 
Wall. (U. S.), 404. 

Aurora Fire Ins. Co. vs. Eddy, 55 111., 
222. 

Reaper City Fire Ins. Co. Jones, 62 
111., 458. 

Wash. Mut. Ins. Co. vs. Merch. & 
Manuf. Ins. Co., 5 Ohio St., 450. 

Hall vs, Ins. Co. of N. A., 58 N. Y., 
292 at 294. 

Lounsbury vs. Protection Ins. C, 8 
Conn., 439. 

Wood on Fire Ins., 2 Ed., Vol. I., p. 
161. 

Pindar vs. Kings Co. Fire Ins. Co., 36 
N. Y., 648. 

Citizens' Ins. Co. vs. McLaughlin, 53 
Pa., 485. 
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The evidence clearly showed the neces- 
sity and ordinary use of gasoline in fac- 
tories similar to the plaintiffs. 

Where there is a repugnancy between 
the written and printed portions of the i 
policy, the written portion muBt prevail. | 

Hayward V8. North Western Ins. Co., 
19Abb. Pr. (N. Y.),116. 

Seeds vs. Mechanics' Ins. Co., 8 N. Y., 
851. 

Forbes vs. American Mut. Fire Ins. 
Co., 18 Gray (Mass.), 249. 

Hermandes vs. Sun Mut. Ins. Co., 6 
Blatch (N. Y.), 317. 

Where, in the designation of the subject- 
matter of insurance, a stock of goods, or 
property embarked and used in a particular 
trade or manufacture, or any branch of 
business, is stated to be insured without 
qualification or exception, the policy covers 
all such special articles of merchandise, 
processes, practices, subordinate trades, 
and manufactures as are necessarily or 
usually included in and incidental to the 
general subject matter of the insurance, 
notwithstanding the policy may provide, 
by a general printed stipulation against 
the use of certain of such articles. 

May on Ins., Vol. I., p. 454. 

Jefferson Ins. Co., vs. Cotheal, 7 Wend. 
(N*. Y.,) 72. 

Goss V8. Citizens' Ins. Co., 18 La. 
An., 97. 

Benedict vs. Ocean Ins. Co., 31 N. Y., 
889. 

Phoenix Ins. Co., vs. Taylor, 5 Minn., 
492. 

Citizens' Ins. Co., vs. McLaughlin, 58 
Pa., St. 485. 

Cushman vs. North Western Ins. Co., 
34 Me., 487.' 

Moore vs. Protection Ins. Co., 29 
id., 97. 

Leggett vs. JEtna Ins. Co., 10 Rich. 
Law (S. C) 202. 

Archer vs. Merchants' Manuf. Ins. Co., 
43 Mo., 484. 

James vs. Lycoming Fire Ins. Co., 4 
Cliff. C. Ct., (Mass.,) 272. 

Delonguemare vs. Tradesmens' Ins Co., 
2 Hall (N. Y.), 589. 

Lounsbury vs. Protection Ins. Co., 8 
Conn., 459. 



Sims vs. State Ins. Co., 47 Mo., 54. 

Westchester Fire Ins. Co., vs. Foster, 
Ins. L. J., 596. 

The Court will not favor cunningly de- 
vised policies which are intended to enable 
the company to reap the advantage and 
yet escape the risk, and where there has 
been a fair contract, and a substantial codq- 
pliance with its terms^ it will be enforced, 
although there may be some trifling or 
technical laches. 

Kentucky Mut. Ins. Co. vs. Jenks, 5 
Ind., 96. 

Ind. Mut. Fire Ins. Co. vs. Connor, id.> 
170. 

The place of the condition on the policy 
and the kind of type must be considered. 

Kingsley vs. Mut. Fire Ins. Co., supra. 

In the absence of fraud a policy is not 
avoided by the circumstance that subse- 
quently to the efiecting of the policy a 
more hazardous trade has without notice 
to the company been carried on upon the 
premises. 

Shaw vs. Robberds, 6 Ad. & E., 75. 

Or a house vacant when insured become 
occupied. 

Washington F. Ins. Co. vs. Davidson, 
30 Md., 91. 

" Policies are to be construed largely 
according to the intention of the parties, 
and for the indemnity of the assured, and 
the advancement of trade. 

Rogers, J., in Stacy vs. Franklin Ins. 
Co., ante. 

Unless excluded by the fair interpreta- 
tion of the words employed in the policy, 
reference will be had to the nature of the 
risk, its condition, situation and attending 
circumstances at the time when the policy 
was made, as well as to the ordinary inci- 
dents or usages relating to the risk. 

Younger vs. Royal Exchange Assurance 
Co., 1 Burr., 341. 

A contract drawn by one party, who 
makes his own terms, and imposes his own 
conditions, will not be tolerated as a snare 
to the unwary, and if the words employed, 
of themselves, or in connection with other 
language used in the instrument, or in ref- 
erence to the subject matter to which they 
relate, are susceptible of the interpreta- 
tion given them by the assured, although 
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in fact intended otherwise by the insurer, 
the policy will be construed to favor the 
assured. 

Woodon Fire Insurance, 2d ed., vol. 1, 
f>. 161. 

Hoffman v». MtnsL Ins. Co., 82 N. Y., 
505. 

Reynolds V8. Commerce Ins. Co., 47 
id., 597. 

Chandler v». St. Paul F. and M. Ins. 
€o., 21 Minn., 85; 18 Am. Rep., 385. 

Blackett vs. Assurance Co., 2 C. and 
J., 244. 

Arthurholt vs, Ins. Co., 159 Pa., 1. 

Bole vs. Ins. Co., idem., 58. 

O'Neill vs. Am. Fire Ins. Co., Oct. T., 
1894, No. 306. Opinion filed Jan. 7, 1895. 

The " machinery of all kinds " was in- 
jured. The company know the business 
of the plaintiff and the use of gasoline 
iras necessary, and was used when the 
policy was taken out and up to the time of 
the fire. It was not kept on the premises 
and none was there when the fire occurred. 
It was carefully used, and afforded no rea- 
son for declaring the policy void. 

July 18lh, 1895. Opinion by Dban, J. 

On 21st January, 1893, plaintiffs were 
•carrying on the business of gold, silver and 
oickel plating in a three story brick build- 
ing in Lancaster City ; at that date, they 
took from defendant a policy of insurance 
in the sum of $1500, for the term of one 
jear, on all their tools, machinery, gas 
£xtures and water pipes in the building;. 
■One of the printed conditions of the policy 
read thus : 

**This entire policy, unless otherwise 
provided by agreement endorsed hereon, 
•or added hereto, shall be void, if, (any 
usage or custom of trade or manufacture 
to the contrary notwithstanding) there be 
Icept, used or allowed, on the above des- 
•cribed premises, benzine, benzole, dyna- 
mite, ether, gasoline, greek fire, gunpowder 
-exceeding twenty 'five pounds in quantity, 
naptha, nitro-glycerine, or other ex- 
plosives." 

The property insured was destroyed by 
-fire on the night of September 7th, 1898; 
the loss largely exceeded the amount in- 
jured. The plaintiffs used gasoline in 
their plating process, and also for the 



cleaning of tools and moulds ; it was not, 
however, kept or stored in the building 
where the property was insured, but in 
another building about fifteen feet distant; 
the quantity kept there, seldom exceeded 
one barrel ; when needed in the factory, it 
was drawn from the barrel through a 
spigot, and carried to the third floor of the 
factory and emptied into an open kettle, 
which had a capacity of three to four 
gallons ; from the kettle, it was taken as 
needed for use in cleansing tools and 
moulds. On the night of the fire, there 
was no gasoline in the kettle ; all put in 
that day having been used. After the 
fire, the barrel of gasoline in the other 
building was found undisturbed ; so, the 
fire did not originate from the gasoline in 
either the kettle in the factory, or barrel in 
the outbuilding. 

The Insurance Company refused to pay 
the loss, alleging the policy was void 
because of the violation of the condition, 
by the insured, in using and allowing to be 
used gasoline in the building where the 
machinery was insured. Thereupon, 
plaintiffs brought suit. At the trial, there 
was practically no dispute as to the facts, 
as we have stated them ; the learned Judge 
of the Court below, however, submitted the 
evidence to the jury, to find, 1. Was the 
use of gasoline necessary in carrying on 
the business of silver plating and cleaning 
tools ? 2. Was gasoline so used when the 
policy was issued, and was this use con- 
tinued up to the date of the fire ? 8. Was 
it properly and carefully used ? If they 
answered these three interrogatories in the 
affirmative, then they were directed to find 
a verdict for plaintiff in the amount of the 
policy. There was a verdict for plaintiff, 
and judgment having been entered thereon, 
the defendant brings this appeal, preferring 
thirteen assignments of error, which it is 
conceded, may be considered as raising 
really but three questions. 

1. What interpretation is to be given 
the words **This entire policy .... 
shall be void if (any usage or custom of 
trade or manufacture to the contrary not- 
withstanding) there be kept, used or al- 
lowed on the above described premises 
.... gasoline ? " 
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The premises described is the three 
story brick building used as a factory ; the 
building in which the barrel of gasoline 
was stored was not insured, nor was it 
within any prohibition of the policy. 

As the finding of the jury was against 
defendant on the fact:), if there were no 
error in the admission or rejection of evi- 
dence, then as appellee's counsel argues, 
*^ the case presents a pure question of the 
construction of a contract." 

We assume that to constitute a contract 
there must be the assent of two minds to 
the same thing in the same sense. When 
defendant issued and plaintiffs accepted the 
policy, on what sort of property did plain- 
tiffs want to be indemnified, and what did 
defendant know it was insuring ? Defend- 
ant viewed the machinery and tools in the 
building then being operated in the work 
of gold, silver and nickel plating, and by 
the express terms of the policy, its indem- 
nity is to the ^^ Lancaster Silver Plate 
Company." Bringing the parties together 
at the facto^-y for the purpose of contract- 
ing for insurance on the machinery and 
tools in the building to be used in gold, 
silver and nickel plating, what must we as- 
sume defendant knew ? Certainly, that it 
knew what was necessary to carrying on 
the business. We cannot assume that a 
party honestly accepting another's money 
as a consideration for the faithful perform- 
ance of a very important contract, was 
wholly ignorant of the subject of the con- 
tract, plaintiffs were engaged in gold, 
silver and nickel plating ; in carrying on 
this business it is well known certain ma- 
terials, chemicals and combinations of 
chemicals are necessary, and without them 
it could not be carried on ; the jury have 
found as a fact, from the evidence, that 
the small quantity of gasoline used was 
necessary to the operation of these works, 
and that it was in use at the date of the 
policy ; if necessary, then the cessation of 
its use meant the stoppage of the business, 
or so crippling it that it must prove un- 
profitable. Is it a reasonable interpreta- 
tion of the contract to suppose either party 
intended that result? To conclude they 
did not, is only to assume the insured were 
not idiots, and the insurers were not cheats. 



The general rale, deducible from tkt 
text books and adjudicated cases, as to 
such prohibitions, is, that it is the intent of 
the parties to insure the subject of vwat- 
ance as it necessarily is and most contine 
to be during the life of the policy. And, 
as is saii in Stacey r». Ins. Co., 2 W. k 
S., 506, " Policies are to be coostnted 
largely according to the intentioo of the 
parties, and for the indemnity of the t»- 
sured and the advancement of trade. Fads 
and circumstances dehors the instrameat 
may be proved in order to discover the in- 
tention of the parties." So, where die 
printed portions of a policy prohibited the 
use of extra hazardous material, neces- 
sarily used in operating the machinery, or 
business insured, and the written or in- 
serted description of the subject of insor- 
ance did not prohibit them, it was held, 
the use of the hazardous material did not 
avoid the policy. Ins. Co., vs. Brock, 57 
Pa. 74. Hayward v$. Ins. Co., ly Abb. 
Pr., 116. Nleans vs. Ins. Co., 92 Pa., 15 
Ins. Co. vs. McLaughlin, 53 Pa., 485. 

In the case last cited, the insarance was 
upon a leather factory ; the printed condi- 
tion prohibited the use of benzole ; plaintiff 
proved the use of this material was essen- 
tial to successfully operate his factory ; the 
benzole, as the gasoline in this case, was 
kept in a shed some distance from the 
building insured, and was carried from the 
shed to the main building in a bucket when 
used ; a fire originated from the benzole in 
the bucket after it had been carried into 
the main building, and destroyed the prop- 
erty covered by the policy. This Courts 
by Woodward, C. J., said : " But did they 
mean to exclude it from the factory as an 
element or agent in the conduct of the 
business? To assume that they did, ia 
the absence of language to that effect^ 
would be to assume that they expected 
the business to stop or to-be earned 
on out of the usual mode." That case 
is a stronger one against the insurers 
than the one before us, only, because the 
essential fact is an obvious inference from 
the contract itself. That policy, expressly, 
granted to the insured, the privilege of 
keeping five barrels of benzole in the shed,, 
but expressly stipulated the shed was not 
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insured. The inference necessarily was, 
the company knew the benzole kept in the 
shed was for use in the factory ; then fol- 
lowing this up with proof that benzole was 
ordinarily used in the manufacture of 
leather, plaintiff claimed the manifest intent 
of the contract was, that it should not be 
avoided by such use of benzole. In the 
case before us nothing is said about the 
storage of gasoline in the outbuilding, but 
on the evidence, dehors the contract, it 
was submitted to the jury to find, whether 
the use of gasoline was necessary to the 
business- of silver plating, and whether it 
was in use at the date of the policy ; and 
they found both facts affirmatively ; then 
follows the only warrantable inference, 
that the insurers knew when they delivered 
their policy, the acceptance of it was not 
to be as disastrous to the insured^ as the 
destruction of their property by fire ; be- 
cause, on the fact found, that the use of 
gasoline was necessary to the successful 
carrying on of the business, and if the pol- 
icy prohibited such use, then the insured 
would have had offered him, the alterna- 
tive of stopping business, or taking the 
risk of fire. No one believes an insurance 
company would tender such a contract or a 
sane man accept it ; such a choice was not 
intended by either party to the policy. It 
would be just as probable a supposition, 
that the company would have tendered to 
a silver plate manufacturer, a policy con- 
tuning a stipulation avoiding it, if the as- 
sured kept or used silver plate upon the 
premises. 

This disposes of the first five assignments 
of error, which complain of the interpreta- 
tion of the contract by the Court below. 

3. The sixth and seventh assignments 
are to the admission of testimony offered 
by plaintiff to prove that the use of a small 
quantity of gasoline was necessary in the 
business of silver plating ; that at the date 
of the policy, and for several years before, 
it had been so used by plaintiffs, and that 
such use was continued without change, 
down to the time of the fire. The appel- 
lant argues, that this was error, because 
the insurance was not of machinery and 
tools to be used in any particular business ; 
was simply an insurance upon the property 



in a particular building, and as part of the 
contract, the use of an extra hazardous 
material was prohibited. As the objection 
assumed defendant's interpretation of the 
contract to be the true one, which it 
was not, as we have already noticed, the 
objection was properly overruled. The 
written contract itself shows the defendant 
insured to a silver plating company its 
boilers, machinery and tools in its manu- 
factory. It must be assumed, the insurers 
knew for what purpose the machinery was 
then being used, and for what purpose it 
would be used ; just as would be assumed^ 
if they had taken a policy on the machinery 
in a flour mill, they knew it was to be used 
in the manufacture of flour. 

The eighth and ninth assignments of 
error, are to the rejection of a part of the 
testimony of John H. Carrow, a witness 
examined as an expert by defendant. It 
was proposed to ask the witness, what ef- 
fect the gasoline would have when used in 
cleansing in the process of silver plating ; 
the witness has already stated, that he had 
never seen gasoline so used ; that for the 
same purposes, he had always used and 
had always seen used, concentrated lye ; 
that he knew gasoline was a product of pe* 
troleum. Clearly, the witness had not the 
knowledge that warranted him in testify- 
ing as an expert, to the effect of gasoline, 
and there was no error in sustaining the 
objection. He did testify, that the use of 
gasoline, as proven by plaintiff, was not 
necessary in silverplating, and that he had 
never heard of it before ; this was the most 
his knowledge warranted. 

3. The defendant's tenth assignment, is 
based on the refusal of the Court to in- 
struct the jury, that it was incumbent on 
the plaintiff's to show that the use of gaso- 
line was of such vital importance to the 
conduct of their business, that it could not 
be ignored, and if any non-prohibited ar- 
ticle could have been used in place of gaso- 
line, it was the duty of plaintiffs to use 
such article. 

We do not think such a heavy burden as 
this was imposed on plaintiff; in effect, the 
point asked the Court to say, the necessity 
must have been absolute. This is not the 
rule laid down in any of this class of cases* 
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In Hall V9. Ins. Co., 58 N. Y., 202, the 
policy was on a photographer's establish- 
ment; it was held to cover property de- 
stroyed, which was necessarily and ordi- 
narily used in that business, although by 
the printed conditions of the policy, the 
use of some of the articles was prohibited. 
There are but few manufactured articles 
which could not be produced by more than 
one process ; that one, however, may be 
properly deemed necessary which is in or 
dinary use by the trade for the attainment 
of the result. To this point tended plain- 
tiffs evidence, and the instruction to the 
jury, that they must find the use of 
gasoline was necessary, was as favorable 
to defendant as the law required; the 
Court was not bound to instruct that the 
necessity must be an absolute one ; that is, 
if silver plating could be done by any other 
process, plaintiffs were bound to adopt it, or 
their policy was void. 

As to the remarks of the Court to 
counsel, when motion for compulsory non- 
suit was refused, even if an expression of 
opinion on the evidence, it does not follow 
the jury heard them, and it certainly 
will not be presumed their verdict 
was controlled by what was not addressed 
to the jury. If, counsel for defendant 
feared their cause would be prejudiced by 
what the Judge said to them and not to the 
jury, they should have asked him to in- 
struct the jury to disregard it. 

There is nothing in any of the assign- 
ments requiring further notice. We are 
convinced that the case was tried without 
substantial error, and that the judgment is 
just ; it is affirmed. 

{See following case,) 



Jegnl ffliscdlHttfi. 



Eloquently Sentenced. 

North Dakota's Colonel Plummer was 
in St. Paul the other day telling stories. 
He tells one about a Jud^e that was shaken 
from North Dakota to New Mexico, and 



the people down there, who were tired of 
conducting their own hangings, gave him a 
welcome and filled him up seven times a 
week. One night, after playing poker all 
night on the losing side of the table, he 
walked into the court with his hair pulling. 
He made up his mind to surprise the 
Mexico boys. There was a poor Greaser 
to sentence for murder, and he let him 
have all he knew right and left for over an 
hour, and wound up by saying : 

" But hope is not for you. For you the 
zephyrs will not successfully combat the 
ice king; the prairie will not endue its 
carpet of glory, and the little brook will 
never go singing and bounding on its way 
to the sea for the delectation of your soul ; 
never again will the mountains assume 
their green crowns, nor will the trees 
again bud and bloom and blossom for you, 
Jose Marie Jararo, for — " 

He looked about him and saw the crowd 
in court was staring at him wild eyed; 
they had never heard him in that strain 
before. Most of them thought be had 
gone mad. 

''This won't do," he thought to hina- 
self. ^' These people will think I am crazy. 
I'll let 'em down easy." He fixed his 
eye again on the prisoner: 

"These things are not for you, I say ; 
for, Jose Marie Jararo, you will not be in 
it. It is the sentence of this court that on 
next Friday you be hanged by the neck 
until you're dead— cuss your Mexican 
hide." 

There was a sigh of relief from the 
crowd. The Judge had saved himself by 
a timely return to the vernacular. And 
Colonel Plummer's auditors were so wrapt 
up in the story that they didn't hear the 
suggestion for an extra session. — St. Paul 
Pioneer Press, 



Jewish Lawyer to his Christian 
Partner — *'We will charge Smithson 
$500 for that case." 

C. P. — " 1 have already charged him 
$1,200. He paid it, and here is your 
half of the fee." 

J. L. — ** Partner, almost thou persuadest 
me to be a Christian." 
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M. W. Fraim and A. Rosenstein, Trading as 

the Lancaster Silver Plate Co., ys. The 

Manchester Fire Assurance Co. 

Fire insurance — Stock and materiah — 
Inflammable material — Prohibition of 
use of in policy — When use of does not 
void policy — Necessity of — Qonstruc- 
tion of contract. 

Where a fire insurance policy is taken out by a 
silver plating company on its stock, finished and 
anfinished, and *' all acids, solutions and mate- 
rials for the same in their trade/' and the policy 
prohibits the use of gasoline, it will not be reu- 
dered void by the fact that gasoline was used in 
the factory, if such use is necessary in carrying 
on the business, and it was used when the policy 
was taken out and up to the time of the fire, and 
such necessity can be proven by evidence dehors 
the instrument. 

'^The very wording of the contract is sug- 
gestive of the intent of the parties to insure the 
stock in the factory, althouf^h, in the process of 
finishing, some of the articles prohibited in the 
printed condition might be used." 

Appeal by defendant from the judgment 
of the Court of Common Pleas of Lancaster 
countj on a verdict for the plaintiff. 

This was an action of assumpsit against 
the defendant on plaiutiif's insurance 
policy for $1250.00 on their stock. 

The defense was that the plaintiff had 
used gasoline in their factory, which was 
prohibited by the policy. 

The verdict was for the plaintiff for 
$1333.54, and judgment was entered 
thereon. 

The defendant then took this appeal, 
assigning for error 1st to 6th respectively, 
the refusal by the Court, Livingston, P. J., 
of the defendants' six points as follows : 

1. The plaintiff accepted the policy in 
suit with the express stipulation therein 
contained that '^ this entire policy, unless 
otherwise provided by agreement indorsed 



hereon or added hereto, shall be void if 
(any usage or custom of the trade or man- 
ufacture to the contrary notwithstanding), 
there be kept, used or allowed on the 
above described premises benzine, benzole^ 
dynamite, ether, fireworks, gasoline.'' 
The uncontradicted testimony being that 
gasoline was used on the premises, the 
verdict must be for the defendant. 

2. The true interpretation of the policy 
in suit is that the defendant insured the 
plaintiffs against loss by fire " on their 
stock, finished and in process of finishing, 
their own or sold, but not removed, includ- 
ing all acids, solutions and materials for 
the same in their trade, as gold, silver and 
nickel platers and manufacturers of silver 
plated and metal goods," except that the 
entire policy of insurance should be void 
" if (any usage or custom of trade or man- 
ufacture to the contrary notwithstanding) 
there be kept, used or allowed on the 
premises benzine, benzole, dynamite, ether, 
fireworks, gasoline." And the uncontra- 
dicted testimony being that gasoline was 
used on the premises, the verdict must be 
for the defendant. 

8. Under the terms of the policy in suit, 
gasoline could not be used unless perrois-* 
sion for the use of the same be indorsed 
on the policy. And there being no such 
indorsement, and gasoline having been 
used, the verdict must be for the defend- 
ant. 

4. It being admitted that the plaintiffs 
used gasoline on the premises during the 
life of the policy, the policy by its terms 
became void, and there can be no recovery. 

5. If the Court declines to charge as 
above, then the Court is respectfully re- 
quested to charge as follows : 

A condition of the policy in suit being 
that the policy shall be void ^Mf (any usage 
or custom of the trade or manufacture to 
the contrary notwithstanding) there be 
kept, used or allowed on the premises gas- 
oline," and the uncontradicted testimony 
being that gasoline was used, the plaintiffs 
cannot recover unless they show that gaso- 
line was necessary and essential in con- 
ducting their business, and of such vital 
importance to the conduct of their business 
that its use could not be ignored. If any 
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other non-prohibited article could be used 
in place of gasoline, it was the duty of 
plaintiffs to use such article, and if they 
preferred to use gaaoline, and did use gas- 
oline, the policy by its terms becanae void, 
and there can be no recovery. 

6. On the whole case the verdict must 
be for the defendant. 

The 7th, 8th and 9th assignments of 
error were the following portions respect- 
ively of the charge of the Court below : 

^^ But they are all of that character, and 
the construction which I put upon this pol- 
icy will leave very little for you to do. 
If I get wrong, of course the Supreme 
Court will correct me. I say my con- 
struction of this policy is this : If this 
company was, at the time this policy was 
issued, using gasoline as one of their ma- 
terials in their business for cleansing 
handles, and continued to use it without 
change from that time until the fire, mak- 
ing no change, no increase of risks or any- 
thing of that kind, then they are entitled 
to recover, notwithstanding what may be 
printed on the outside of this paper, be- 
cause this insurance covers ^ their finished 
stock and stock in process of finishing, 
their own at the time or sold but not re- 
moved, including all acids, solutions and 
materials for the same.' 

That is my construction of the policy ; 
and that being so, we say to you, that if 
yon fin<j[ from the evidence that this com- 
pany at the time this policy was issued, 
which we say covers these materials, was 
using this material and continued to use it 
as it had been during the time that elapsed 
between the issuing of the policy and the 
fire, without making any change ; and that 
it was necessary for its use in carrying on 
its business ; and that the loss for which 
they claim pay exceeded the amount in- 
sured ; then your verdict should be for the 
plaintiff for the sum claimed, with interest 
from December 20th, 1898. 

The gentlemen have presented several 
points for us to answer, and without taking 
the time to read them, I shall say, I answer 
them all in the negative." 

The court below admitted plaintiffs' offer 
of testimony^ as follows : 

^^ Witness having qualified himself as an 



expert in the process of finishing handles, 
as was carried on by this firm, the plaintiff 
now offers to prove by him that the use of 
gasoline in the manner and in the quantities 
previously described by witness was a 
necessary and ordinary use in the business 
carried on in this establishment. 

Objected to by defendant for two reasons. 
First, because witness has not qualified 
himself as an expert. Second, because it 
would be in violation of the express con- 
tract made between the parties and coq« 
tained in the policy." 

The Court. " I am aware the Supreme 
Court has decided some very close points 
in different ways. For instance, they have 
decided when you insure, you will not be 
liable for fires caused by explosion, and 
they have said a party may recover when 
the fire is caused by the explosion of a 
lamp in use in & house — one of the latest 
decisions on that point. I take it yon 
have insured by the face of the policy, in 
the type-written part of it, whatever is 
necessary to enable this man to carry on 
his business, which you have insured. I 
don't go outside in that the policy itself. 
The question may be answered for the 
reason, as I read the policy, you have in- 
sured this very thing shown to be necessary 
in order to cleanse this material, to make 
it answer for silver plating." 

Q. Was or was not the use of gasoline 
in the manner you have described necessary 
to the process of finishing the articles 
manufactured ? 

A. Absolutely necessary. 

Q. Was it or not, the use of it, ordinary 
in such business ? 

A. Yes, sir. (10th assignment of 
error.) 

The defendant made the following offer 
of testimony: 

"John S. Carrow, defendant's witness, 
being on the stand. 

Defendant proposes to ask witness 
whether gasoline is ordinarily used in the 
silver plating business in the manner in 
which it has been testified to by the 
plaintiff. 

The Court. He must confine himself to 
some knowledge. 

Objected to by plaintiff. Disallowed, 
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and defendant excepts." (11th assign- 
ment of error.) 

^* Defendant proposes to ask, witness 
having qualified as an expert in the silver 
plating business, what in his opinion would 
be the effect of the use of gasoline upon 
the articles, gasoline being used in the 
manner in which plaintiff and his witnesses 
have testified to its use. 

Objected to by plaintiff. Disallowed, 
and defendant excepts." (12th assign- 
ment of error.) 

2>. C. Herr^ C, H, Bergner and 
Appel ^ AppH^ for appellants. 

This case differs from the decisions on 
which the court below relied, because here 
the insurance is on manufactured stock, 
and the prohibition is not absolute but only 
^^ unless otherwise provided by agree- 
ment." No permission was endorsed on 
the policy, and the use of the gasoline was 
unknown to the company. 

The plaintiffs were willing to run the 
chance of a forfeited insurance by paying 
a low premium for a hazardous risk. It 
is a substantial, valid and just defense 
based upon a breach of contract by plain- 
tiffs. This branch of the case clearly falls 
within the Pennsylvania cases of Birming- 
ham Ins. Co. V8. Kroegher, 83 Penna., 
65, and Lancaster Fire Ins. Co. v». Len- 
heim, 89 Penna., 497, and the United 
States Supreme Court case of Steinbach 
V8. Ins. Co., 13 Wall (U. S.), 183 (Law- 
yers Ed., 616), and upon their authority 
judgment should be entered in favor of the 
appellant. 

The plaintiffs' evidence was to prove 
that the use of gasoline was a ^* necessary 
and ordinary use in the business carried 
on in this establishment." 

The true test was ordinary use in all 
similar establishments. Citizens' Ins. Co. 
V9. McLaughlin, 36 Pa., 487. 

The court below refused to allow the 
defendant to show that gasoline was not 
generally so used or necessary. 

It has moreover been held that evidence 
of custom or usage of trade cannot be 
admitted to overthrow the stipulations of 
the policy. 

Pittsburg Ins. Co. vs. Trazee, 107 
Penn., 621. 



Brown ^ Bensel^ for appellees. 
The court below held, and it is con- 
tended here for the appellee, that : 

1. The insurance of a particular kind of 
business or manufacture includes all that 
is necessary, essential, and customary in 
conducting such a business or carrying on 
such manufacture, notwithstanding the 
special prohibition of such article. 

2. The insurance of a particular kind of 
manufacture permits the use of all such 
articles as are ordinarily employed in that 
manufacture, although the use or keeping 
of such articles be prohibited by the 
printed ferms of the policy. 

3. Where* there is a repugnancy between 
the written and printed portion of the pol- 
icy, the written portion must prevail. 

4. The special insurance of stock in 
" process of finishing" was an implied per- 
mit to use the material necessary to finish 
the stock. 

5. The special insurance of ^* all acids, 
solutions and materials * * * in their 
trade " was a permit to use gasoline, if it 
was a " material " useful, necessary and 
ordinary in the trade of silver plating and 
in process of finishing handles. 

(The same arguments and authorities 
were submitted by the appellees in this 
as in the preceding case.) 

July 18th, 1895. Opinion by Dban, J. 

Plaintiffs^ as partners, carried on the 
business of gold, silver and nickel plating 
in the city of Lancaster. On 16th of 
April, 1893, the defendant issued to them 
a policy of insurance against fire, in sum 
of $1260.00, for the term of one year. 
The description of the property in the 
typewritten part of the policy reads thus : 
^^ Lancaster Silver Plate Company, Lan- 
caster, Pa., $1260.00, on their stock, fin- 
ished and in process of finishing, their own 
or sold, but not removed, including all acids, 
solutions and materials for the same in their 
trade, as gold, silver and nickel platers, and 
manufacturers of silver plated and metal 
goods, all contained in the three-story brick, 
tin -roof building, occupied by the assured, 
situate rear of No. 2 West King street, 
Lancaster." 

In addition to this written or inserted 
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descriptioB of the property, there were in 
the policy a number of printed conditions, 
among Uiem this: "This entire policy, 
unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be 
void, if (any usage or custom of trade or 
manufacture to the contrary notwithstand- 
ing) there be kept, used or allowed on the 
above described premises * * * gasoline." 

A barrel of gasoline was kept by the 
assured in a small outbuilding about fifteen 
feet distant from the main factory, on 
another lot than that on which stood the 
main factory ; this outbuilding was not 
insured ; the gasoline, in small quantities, 
was used in the process of plating, prin- 
cipally for cleansing tools and molds ; 
when used, it was carried and put in a 
kettle holding from three to four gallons, 
in the third story of the factory. On the 
night of September 7, 1893, the building, 
with its contents, was destroyed by fire ; 
there was no gasoline in the kettle when 
the fire occurred, nor was the barrel in the 
outbuilding disturbed ; so, the fire was not 
caused by the gasoline ; the undisputed 
testimony, however, was that the gasoline, 
in the quantity mentioned, was used in the 
factory almost daily for years before the 
policy was issued, and the same use, with- 
out change, continued until the fire. 
Plaintiff's loss was largely in excess of the 
sum insured. 

The defendant refused to pay the loss, 
on the ground that by a violation of the 
printed condition as to the use of gasoline, 
the policy was void. Plaintiffs brought 
»uit ; verdict and judgment being in their 
favor in the court below, defendant brings 
this appeal. 

The case is not essentially different from 
that between same plaintiffs and National 
Fire Ins. Co., 377 Jan. Terra, 1896, 
[see preceding case] of this court, in 
which judgment and opinion are this day 
filed. We need not repeat the interpre- 
tation put upoa this same printed condition 
in that case. In the case referred to, 
there was nothing in the written portion of 
the policy so significant of knowledge on 
part of the insurers as to the necessary use 
of chemicals in operating the business, as 
in this. That policy was to the Lancaster 



Silver Plate Company, on engine, boiler,, 
machinery, tools, etc., in the same build- 
ing ; this one is on ^^ stock finished and in 
process of finishing . . . including all 
acids, solutions and materials for the same 
in their trade as gold, silver and nickelf 
platers and manufacturers of silver plated 
and metal goods." The very wording of 
this contract is suggestive of the intent of 
the parties to insure the stock in the 
factory, although, in the process of finish- 
ing, some of the articles prohibited in the 
printed condition might be used. 

But as the words ^^ acids, solutions and 
materials for the same in their trade," did 
not expressly include gasoline, the plain- 
tiffs adduced evidence, that this materia) 
was necessary to the process of finishing* 
A number of witnesses, experienced in the 
business of plating, testified that gasoline 
was absolutely necessary in the business^ 
and was in ordinary use. The Court thea 
submitted the question to the jury thus: 
"We say to you, that if you find from the 
evidence, that this Company, at the time 
this policy was issued, which we say covers 
these materials, was using this material^ 
and continued to use it as it bad been dur- 
ing the time that elapsed between the 
issuing of the policy and the fire, without 
making any change ; and that it was neces- 
sary for its use in carrying on its business; 
. . . then your verdict should be for the 
plaintiff." 

As we held, in the case against the Na- 
tional Fire Ins. Co., already noticed, if the 
fact were that the use was a necessary one 
in conducting the business, then it must be 
presumed the intent of the parties was to 
insure the subject of the contract as it then 
was, and as it would continue to be during 
the life of the policy, notwithstanding the 
printed condition ; and further, that the 
fact of the necessity of the use, for the 
purpose of establishing the intent of the 
contracting parties, could be proven by 
evidence dehors the instrument. It follows 
from the opinion and judgment in that case, 
all the assignments of error in the one be- 
fore us must be overruled and the judg- 
ment affirmed. 

Judgment affirmed accordingly. 
(^See preceding ea«e.) 
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McConomy's Estate (Carpenter's Appeal). 

Tesfamefftary truiU — Appointment of 
trustee without jvrisdiction — JAahilitp 
of JnuTi'ties of Buch trustee — Estoppel — 
Cf'Sfuia qu*' trvsfent distributees of es- 
tate of other surety — IHstrihution 
whfre certain amount is to be deducted 
from one share, 

A decedent who lived and died in Philadel- 
phia named in Ihk will his rxecuiors as trustees 
of a fund for the sole and separate use of certain 
c^stuis que tru$tent. On the death of the sur- 
▼iviDjf executor who lived in Washinj^ton, D. C, 
the Court of Common Pleas of Lancaster 
county, on petition of the ce6im$ que trustent^ 
appointed a new trustee, who subsequently died 
insolvent. 

Held, that the estate of a deceased surety of 
the latter trustee was liable for the amount of 
said trust fund, notwithstanding want of juris- 
diction in naid court to appoint said trustee, 
the sureties bein^^ estopped from all^^ging other- 
wise, and notwitiistaudiug the fact that the said 
eestuis que truMtent were distributees of rhe es- 
tate ol the other deceased surety. 

Held, further^ that the appellants, heirs and 
legatees of said fonner deceased surety, were 
not in a position to question the validity of the 
appointment of the present trustees. 

A testator directed that his estate be divided 
into seven shares, one to go to each of his chil- 
dren; but by a codicil directed that $900.00 be 
deducted fiom the share of a deceased son, pre 
sumably on account of advancements, witliout 
specifying to whom it should go, and the bal- 
ance of the share should be paid to the widow 
of said son free from any liability for bis debts. 
On distribution of the estate the auditor having 
deducted the $90C.OO from the deceased son*s 
share and divided it among the other children; 

Beld^ that it appearing to be the intention 
of the testator to treat all of his children alike, 
the $900.00 should have been added to the 
amount for distribution and divided among all 
the shares, including that of the deceased son. 

Appeal of Henry Carpenter, adminis- 
trator of the estate of Mary A. McConomy, 
deceased, and Anastasia Rhoads, from the 
definitive decree of the Orphans' Court of 
Lancaster County, in dismissing the ex- 
ceptions to the report of the auditor and 
confirming said report absolutely. 

The testator by his will gave his wife 
all the receipts and interest arising from 
his estate for her natural life, and at her 
death directed his estate to be divided into 
seven equal shares, giving an equal share 
thereof to each of his children. By the 
codicil be directed that the sum of nine 



hundred dollars should be deducted from 
the share of his son, H. R. McConomy^ 
and the balance of said share be paid to 
his daughter-in-law, Mary McConomy, for 
the support, education and maintenance of 
herself and children. 

The People's Trust, Savings and De- 
posit Company presented a claim to the 
auditor which arises upon a bond given by 
Ambrose McConomy (see Aud. Rep., p. 
7), who was appointed on June 80, 1878, 
trustee, by the Court of Common Pleas of 
Lancai(ter County, of certain funds left in 
trust by the will of William Whelan, de- 
ceased. William Whelan, who was a resi- 
dent of Philadelphia at the time of bis 
death, by his will dated March 24, 1863^ 
bequeathed one-eighth part of his estate ta 
his executors and the survivors of them in 
trust for the sole and separate use of Cath- 
arine Smith and Ellen A. Sheaff during 
tlieir lives, with remainder to their chil- 
dren. The will was probated in Phila- 
delphia and letters testamentary were 
issued there to Thomas Fcran, and the 
trust funds came to the possession of said 
Feran, a resident of Washington, D. C.^ 
who acted as trustee up to the time of his 
death, in the year 1878. After his death^. 
on June 80,'l873, Ellen A. Sheaff and 
Catharine Smith, beneficiaries of the trust, 
presented their petition to the Court of 
Common Pleas of Lancaster County, ask- 
ing the Court to appoint Ambrose Mc- 
Conomy, a resident of Lancaster City^ 
trustee, to succeed Thomas Feran. The 
Court made the appointment June 80^ 
1873, and at the same time approved the 
bond of the new trustee, on which Charles^ 
J. Gillespie and Peter McConomy were- 
sureties. Ambrose McConony acted as- 
trustee up to the time of bis death, on 
December 4, 1886. Locy A. McConomy,. 
his widow, took out letters of administra- 
tion upon his estate. After his death 
Ellen A. Sheaff, one of said beneficiaries^ 
presented her petition to the Court of 
Common Pleas of Lancaster County, pray- 
ing the Court to award a citation to Lucy 
A. McConomy, administratrix of the estate^ 
of Ambrose McConomy, deceased, com- 
manding her to file an account of said trust 
fund. On June 20, 1893, said adminis-^ 
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tratrix filed an account, which was con- 
firmed August, 1893, showing a balance 
due Ellen A. Sheaff of $5,398.82, and a 
balance due Catharine Smith of $6,483.24. 
These balances, less $59.89 counsel fees 
and costs, were presented as a claim to the 
auditor in the estate of Peter McConomy, 
deceased, who was a co surety with Charles 
J. Gillespie on the bond of Ambrose Mc- 
Conomy, trustee, as aforesaid. It was 
admitted before the auditor, and it is a 
fact, that Ambrose McConomy squandered 
the whole of the trust funds that came 
into his possession as said trustee, and that 
St the time of his death he was insolvent. 
Charles J. Gillespie, the other surety, died 
October 24, 1882. He was the father of 
«aid Ellen A. Sheaff and Catharine Smith, 
upon whose petition the trustee was ap- 
pointed. His estate was setted up, and 
«aid Ellen A. Sheaif and Catharine Smith 
participated in its distribution. 

The auditor allowed the claim of the 
Trust Co., and in distributing the estate 
-deducted the $900 from the share of H. 
R. McConomy, deceased, and divided it 
among the other children, excluding the 
wife of H. R. McConomy. 

Exceptions were filed to the allowance 
of the above claim on the ground that the 
proceedings, in the Common Pleas of Lan- 
caster county, appointing the trustee, were 
void for want of jurisdiction, and the bond 
was therefore void, and to the above 
•method of dividing the $900. 

These exceptions were dismissed by the 
-Court below and the report confirmed 
absolutely, whereupon this appeal was 
taken and this action of the Court assigned 
for error. 

[For auditor's report and opinion of 
■Court below see 12 Law Rbvibw, 113.] 

John E, Malone and Henry Carpenter^ 
for appellants. 

This sum of $900 was a charge against 
his son, made by the testator, for debts due 
him by the son, and as the said son's share 
exceeded those debts, it became an asset 
of the estate and should have been distrib- 
uted to and among all the residuary lega- 
tees, including Mary McConomy and her 
ohildren. 



This principle of distribution, where ad- 
vancements, debts or charges of this char- 
acter occur, has always been adhered to 
where the will of the testator does not 
direct otherwise. 

Whitman's Appeal, 2 Grant, 323. 

Thompson's Appeal, 42 Pa., 345. 

Hutchison's Appeal, 47 Pa., 84. 

Stork's Appeal, 158 Pa., 355. 

The jurisdiction over a testamentary 
trust given to an executor virtute officii 
is exclusively in the Orphans' Court. 

Wapple's Appeal, 74 Pa., 100. 

Leibert's Appeal, 19 Pa., 53. 

Brown's Appeal, 12 Pa., 333. 

The Court of Common Pleas of Lancaster 
County not having jurisdiction to appoint 
Ambrose McConomy trustee, that appoint- 
ment was not merely irregular, as in cases 
cited by appellees, but wholly void. 

Proceedings of a court unauthorized by 
law are utterly void. 

Tarrence vs. Tarrence, 53 Pa., 505. 

The bond was clearly not an official one. 
It being legally impossible to perfonn the 
condition of it, the bond cannot stand in 
any aspect of it. 

The sureties only agreed to become 
liable for properly appointed trustee, and 
to hold them liable, as upon a voluntary 
contract and that they are liable for a 
trustee not subject to the jurisdiction of the 
Court of Common Pleas, would be to 
change the character of their contract and 
increase their liability. 

Conant vs, Newton, 126 Mass., 105. 

The contract of suretyship is one of mere 
benevolence, and the liability of the surety 
is not to be extended by implication be- 
yond the terms of the contract. Such 
contract must be strictly construed. 

Bensinger vs. Wren, 100 Pa., 500. 

Hutchinson vs. Woodwell, 107 Pa., 509. 

Bosehert vs. Brown, 72 Pa., 372. 

A party to a contract will not be es- 
topped by any recital contained in it from 
showing that the instrument itself is abso- 
lutely void. 

Crura vs. Wilson, 61 Miss., 233. 

A surety is only bound for the acts of 
his principal, and if there is no principal 
there cannot be a surety. Murfree, on 
Official Bonds, page 259, Sec. 362. The 
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Oonrt in this case having no jurisdiction, 
the bond is void and the claim against the 
€8tate of the surety should have been dis* 
allowed. 

Gonant vs. Newton, 126 Mass., 105. 

Sigourney vs. Sibley, 21 Pick., 101; 22 
Pick., 507. 

Tinsley vh. Kirby, 17 S. C, 1. 

Dickenson et. al. vs. State, 20 Neb., 72. 

Crnm vs. Wilson, 61 Miss., 233. 

Boyd vs. Swing, 58 Miss., 182. 

Thomas vs. Bumes, 28 Miss., 550. 

Tucker vs. State, 11 Md., 322. 

The cestuis que trustent had Ambrose 
McConomy appointed their trustee and 
allowed him to have the money for thirteen 
years without filing an account, and re- 
ceived their shares in the estate of their 
father, a co-surety on the bond. 

Oeorge Nauman^ for appellees. 

In cases of testamentary trust, the Or- 
phans' Court has concurrent jurisdiction 
with the Common Pieas. 

Brown's Appeal, 12 P. S., 833. 

Seibert's Appeal, 19 P. S., 49. 

Stearly's Appeal, 8 Grant, 270. 

Jones* Appeal, 8 Grant, 169. 

See Acts of June 14, 1886, §§ 15, 86, 
Par. Dig.. 2029-80 ; April 14, 1828, §§ 
1, 2, Pur. Dig., 2032-3. 

The sureties in this case aver that Am- 
brose McConomy has been appointed trus- 
tee, etc., and they bind themselves that he 
will " account for such estate, property or 
fands of the said Ellen A. Sheaflf and Cath 
arine Smith, under the will of William 
Whelan, deceased, as may or shall come 
into his hands without fraud or delay." 

Their^ liability can not now be ques- 
tioned. 

Mintzer's Estate, 163 Pa., 484. 

Harbaugh vs. Albertson, 102 Ind.,75. 

Pannill vs. Gallaway, 394. 

Bruce vs. U. S., 17 How., 442. 

Gray vs. State, 78 Ind., 70. 

" The bond was voluntarily entered into. 
The obligors are estopped by the recitals 
in the bond which admit a due appointment 
of the guardian." 

Williamson vs. Woodman, 73 Maine, 166. 

People vs. Huson, 78 Cal., 156. 

Franklin vs, De Priest, 13 Grattan 
(Va.), 265. 



Bassett vs. Crafts, 129 Mass., 516. 

Fridge vs. State, 3 Gill & Johnson, 108. 

Kelly vs. State, 25 Ohio, 577. 

The bond must be treated as if its con- 
dition was solely that the trustee should 
faithfully manage and pay over the estate 
in his hands to the person entitled to it. 

Conant vs. Newton, 126 Mass., 110. 

July 18, 1895. Opinion by Fell, J. 

The intention of the testator at the time 
of the execution of his will was to make an 
equal division of the residue of his estate 
among his children. There is no indication 
of a change of purpose, but in order that 
his intention should not be defeated by 
what had occurred afterward, he directed 
by a codicil that nine hundred dollars 
should be deducted from the share of his 
son H. R. McConomy. The language of 
the codicil is not clear, but the testator's 
intention seems to have been to charge his 
son's share with an amount which he had 
paid on his account. He speaks of giving 
nine hundred dollars of his son's share, but 
names no one to whom it is given ; and he 
says it is to be deducted from his share, 
the balance to be in full for the otherwise 
equal share to have been given him. If 
this was a gift of a portion of the son's 
share to the other children, the distribution 
directed is correct ; if it was a deduction 
in the nature of a charge in order to pre- 
serve equality among them, it is not cor- 
rect. The latter view is in harmony with 
the testator's intention to treat his children 
alike. Without this direction there would 
have been inequality, as by the codicil the 
share of H. R. McConomy is given to his 
wife and children free from liability for his 
debts, and his indebtedness to the estate 
could not have been deducted from the 
share which went to them. The deduction 
was not for the exclusive benefit of the 
other children, but in order that their 
shares should not be reduced by reason of 
the indebtedness of H. R. McConomy to 
his father's estate, and that under the 
change of beneficiaries provided by the 
codicil they should all be treated alike. 
The nine hundred dollars should have been 
treated as its payment would have been. 
It would then have been a part of the 
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estate to be distributed among all the chil- 
dren. The plan of distribution adopted 
gave it to the remaining children, making 
each of their shares §1080.00 greater tlmn 
that of the wife and children of H. R. Mc- 
Conomy. If distributed as if the sum had 
been repaid, the share of each of five 
children would be $2091.51, and that of 
the wife and children of H. R. McConomy 
$1191.51, and the decree of the Orphans' 
Court of January 19th, 1895, is now so 
modified. 

The main question in controversy re- 
lated to the liability of the estate on a 
bond given by the testator and others to 
secure the faithful performance of the 
duties of Ambrose McConomy as trustee 
under the will of William Whalen. We 
are of opinion that the conclusion reached 
by the learned auditor is correct, and that 
it is sustained by his very full and able 
report. 

The appellant is not in a position to raise 
the question of the qualification of the new 
trustee, the People's Trust, Savings and 
Deposit Company, to act. It is not a mat- 
ter which concenis him in the least, and it 
was not called to the attention of the audi- 
tor or the Court. Before the money is 
paid by the administrator it should be seen 
that the appointment is properly made. 

The decree of the Orphans' Court as 
modified is afiirmed. 



i^8»i M^'^^^^'W* 



A STREBT railway company crossing 
railroad tracks is held in the Indiana case 
of Chicago & C. T. Co. vs. Whiting, H. 
& E. C. S. R. Co., 26 L. R. A., 387, to 
be merely exercising the public easement, 
for which no compensation to the railroad 
company is required. This seems to be 
the first decision on the subject. 



A RAILROAD company by allowing other 
companies to use its tracks on a street is 
held in the MinneBota case of Miller v«. 
Green Bay, W. & St. P. R. Co., 26 L. R. 
A., 443, not to impose any additional bur- 



den on the land. This seems to be nearly,, 
if not entirely, new as a decision, notwith- 
standing the multitude of instances in 
which the question might have been raised » 



For Both Sides. — Not all the bicycle 
ordinances now being passed so plentifully 
all over the country are designed to regu- 
late the cyclists »nd their doings. One 
recently passed in Chicopee, Mass., im- 
poses a fine of from $1 to $20 on any per- 
son throwing in any street, lane or alley^ 
ashes, glass, crockery, scrap iron, tacks, 
nails or any other articles liable to cause 
injury to the tires of bicycles. 



"Female Barristers" is the title of 
the introductory article in the Canada 
Law Journal for May. The writer takes 
a decided stand against allowing women on 
the bench, and regards their exclusion 
from the bar as *•' the only legitimate" way 
in which the bench may be protected. 



The Right Honorable Sir Francis Henry 
Jeune, in a recent address, made the fol- 
lowing pithy remark: "I confess that a 
code always seems to me like a traveling 
medicine-case, very neat and portable, bat 
hardly adequate to cope with all the com- 
plex ills of humanity." 



The late Mr. John Wilder May, while 
district attorney for Suffolk county, Mass.^ 
wrote and published a treatise on the law 
of insurance, and some Ume afterwards, 
while contemplating publishing a secood 
volume, happened to meet the late Mr. 
George Sinnott, and said to him: *^I sup- 
pose, Mr. Sinnott, you know my *book on 
insurance." ** Oh, yes," said Sinnott, "I 
know it." "I call it," continued May, 
** ^ May on Insurance,' but I am about to 
publish a second volume, and it struck me 
that rather than call the two volumes 
* May on Insurance,* it would be better to 
change the title of the first, and call it the 
first of May, and the second the second of 
May ; how does it strike you?" " I don't 
know anything about your second voliMie," 
said Sinnott, ^* but it strikes me you had 
better call the first one the first of April." 
—The Oreen Bag. 
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Hiram H. Graybill vs. The Penn Township 

Mutual Fire Ins. Association of 

Lancaster Oounty. 

Fire insurance — Conntruetion of ^^ con- 
tents " of building — When includes 
articles in another building — Evidence 
— Reformation and construction of 
contracts. 

The stipulation in a policy insuring the con- 
tents of a smoke house, may be held to cover 
smoked meat kept in another building which 
was destroyed by fire if such was the under- 
standing of the parties, although the policy 
also insured the building destroyed and its con- 
tents, and both amounts of insurance on the 
contents of both buildings may be recovered, 
although there was fire only in the latter build- 
ing. 

The word *' contents" is not a certain and 
definite description of any particular class of 
goods, and its meaning must be ascertained by 
considering the contents, the nature and 
methods of the business, and the understanding 
and intention of the parties, and evidence of 
these mattei'K is relevant and admissible. 

The plaintiff took out insurance in the de- 
fendant company of |400 on his bam and 
butcher shop, $400 on their contents, 95 on his 
smoke house and $500 on its contents. His 
custom was to remove the smoked meat as soon 
as cured fiom his smoke house and store it in 
bis butcher shop. The barn and butcher shop 
and their contents were destroyed by fire, in- 
cluding a quantity of smoked meat removed 
from the smoke liouse, in which there was no 
fire. Plaintiff claimed $1,800, and testified that 
it was understood between himself and the 
pi-esideut of the company, who himself drew up 
the policy, that the cured meat in the butcher 
shop was to be included in the insurance of the 
•'contents" of the smoke house. This the 
president denied. The court below instructed 
the jury that if they found that such was the 
understanding between the parties, they should 
find for the plaintiff. 

Held, not to be error. 

When the ** contents" insured are destroyed 
outside of the building the question to be inves- 
tigated is whether or not the purpose of re- 
moval was such as to detach the goods perma- 
nently from the building, and ereate a new and 
increased hazard not contemplated when the 
contract of insurance was made. 



This is not an attempt to reform a contract 
but to determine its meaning. The rules gov- 
erning the reformation of contracts are there- 
fore not applicable, and the jury is at liberty to 
determine the question according to the pre- 
ponderance of the evidence. 

Appeal by defendant from judgment of 
Court of Common Pleas of Lancaster 
county on a verdict for plaintiff. 

The plaintiff's policy was issued in con- 
formance to an application for the follow- 
ing insurance : *' On his two-story frame 
house and attachment* twenty- four by 
thirty-four, twelve hundred dollars; con- 
tents, five hundred dollars ; wood-house, 
twenty dollars ; ground barn and attach- 
ment and butcher shop and attachment, 
four hundred dollars ; contents, four hun- 
dred dollars ; smoke-house, five dollars ; 
contents^ five hundred dollars." 

The ground barn and attachment and 
butcher shop and attachment which, to- 
gether, were insured for four hundred dol- 
lars, and the contents thereof, also insured 
for four hundred dollars, were destroyed 
by fire. 

The plaintiff claimed that in addition to 
the $800 specified in the policy for the 
above losses he was entitled to $500 for 
the contents of the smoke-house, the un- 
derstanding being that the clause covered 
smoked meats which had been removed to 
the burned buildings as soon as cured, and 
were consumed therewith. 

The plaintiff testified that the president 
of the insurance company, Jacob Hershey, 
came to his place, saw his buildings, in- 
cluding the barn, butcher shop and smoke- 
house, 8x7 feet in dimensions. He had 
pointed out to him the meat, of which " a 
couple of pieces " were then in the smoke- 
house, and the balance, consisting of two 
tons of bologna sausages, eighteen or twenty 
hams, shoulders, flitch, etc., were in the 
meat-room, two feet distant ; that he told 
Hershey he wanted the meat insured, '^not 
the smoke house, because it would not hold 
that much. I had a separate room for 
smoking, and would move it there." That 
the meat was accordingly insured as ^^ con- 
tents " of the smoke-house. 

Mr. Hershey denied that there was such 
a consideration or understanding as to the 
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insurance of the " contents " of the smoke- 
house. 

The verdict was for plaintiff for $1641 .25, 
and judgment was entered thereon, where- 
upon defendant took this SLppeal, assigning 
for error, Ist. The refusal by the Court of 
the following points offered by defendant: 

"'l. That by the terms of the policy 
the properties of the plaintiffs were insured 
in the following words, viz.: Two-story 
house attachment, $1200 ; contents, $500 ; 
wood- house, $20 ; ground barn attachment, 
butcher shop attachment, $400 ; contents, 
$400 ; smoke-house, $5 ; contents, $f 00 ; 
and that the uncontradicted evidence being 
that only the ground barn with attachment 
and butcher shop with attachment and the 
contents of these were destroyed, the ver- 
dict can cover these only, and cannot ex- 
ceed the total amount for which these 
buildings and their contents were insured, 
viz., $800 with interest. 

2. By the terms of the policy the ground 
barn and attachment and the butcher shop 
and attachment were insured for $400, and 
their contents also for $400, and the ver- 
dict, therefore, cannot exceed $800 with 
interest, these being the only buildings 
destroyed. 

3. By the terms of the policy the smoke- 
house was insured for $5 and its contents 
for $500, and the uncontradicted evidence 
being that the smoke-house and its con- 
tents were not destroyed, ttere can be no 
recovery on account of these. 

4. The policy being a solemn written 
instrument is presumed to contain the whole 
contract, and cannot be changed or over- 
thrown by oral proof, unless the evidence 
be such as would move a chancellor to 
make a decree, and this is never done upon 
the uncorroborated evidence of a single 
witness. The only evidence of any other 
agreement than the terms of the policy 
in this case is the testimony of the plain- 
tiff, which is contradicted by the only other 
person alleged to have been present, and 
also contradicted by the persuasive evi- 
dence of the policy itself, and, therefore, 
the jury may only consider the contract 
between the parties as contained in the 
policy of insurance. 

6. Under all the evidence in this case 



the verdict cannot exceed $800 with in- 
terest." 

The 2d, Sd, 4th and 5th assignments of 
error were to the following portions of the 
charge of the court, Livingston, P. J. 

" Now having seen these premises and 
having heard that request he went home 
and prepared the policy which has been 
presented here to you, and which neither 
Mr. Graybill nor the Insurance Company 
seem to understand, at least they do not 
agree upon their understanding of it, and 
therefore it is brought here. They agree 
to so much of it as covers the barn and the 
other buildings. You will find on the 
policy when it is presented to you, each 
of which were insured ; two were insured 
for $400, and the contents, as they say, 
were for $400. The other portion they 
deny having insured in those buildings, 
and they say the smoke-house which was 
insured for $5.00, and as they say the 
contents at $500, was not burnt, and 
therefore they say they are not entitled 
to pay, not bound for this meat and 
sausage burnt in the other room, where, 
Mr. Graybill says, he told Mr. Hersbey 
it was to be placed after being stroked 
in the smoke-house. 

With reference to the points that have 
been presented I may say that if there 
were no ambiguities, no difference between 
them as to what the contents of this paper 
meant, what it was, if full and clear and 
easily understood, this first point would 
have been aflSrmcd. That is the law in 
cases where there is no ambiguity, where 
easilv understood. So I shall not affirm 
that point. 

The second point. That is true. There 
must be a verdict for $800 according to 
their own statement. They ask me to say 
to you the verdict must be for $800 and 
interest and nothing more. I cannot say 
that, because that depends upon the con- 
struction put upon this policy. Were the 
meat and sausage which the plaintiff claima 
was destroyed, was it covered by this pol- 
icy of insurance here presented or not? 
The testimony of Mr. Graybill is, he made 
application for its insurance and told the 
President of the Company, who took the 
application, where it was to be put after it 
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was smoked. He contends that under this 
policy it was insured. This company con- 
tend it was not, and as you find whether it 
was or was not, from the evidence under 
this policy, your verdict will be increased 
or remain firm at $800." 

" The policy has been admitted in evi- 
dence and you have heard the explanations 
and construction put upon it by each of 
the parties. They differ. The plaintiff 
and defendant differ, and the Court must 
not use its discretion to modify conditions 
or provisions of the contract entered into 
by the parties in order to effect what it 
might consider a more equitable arrange- 
ment than that resulting from tho enforce- 
ment of the strict terras of the policy; but 
in the construction of an insurance policy 
it is to be observed the language of the 
policy is not in all cases conclusively bind- 
ing or effective. Grounds may sometimes 
exist for relief in equity. Thus in a clear 
case, a mutual mistake, where it plainly 
appears by the evidence outside of the 
contract the real agreement of the parties 
is not correctly evidenced by the policy, or 
where there is a mistake on one side, or 
fraud in introducing it on the other, a 
written contract may be reformed to cor- 
respond with the real agreement, if the 
language of the policy is ambiguous and 
fairly open to doubt. Oral evidence is ad- 
missible to explain the real meaning of the 
parties. Contracts of insurance having 
been framed by the insurers in their inter- 
est^ and the insured being obliged to ac- 
cept the form offered in order to secure 
insurance, any ambiguities as to the intent 
or meaning of its terms, what property it 
is intended to cover or where situated, will 
be construed in favor of the insured, and 
the contract will be sustained if possible 
and liberally construed to insure indem- 
nity. The object of the insured being 
protection, that is indemnity against loss, 
such construction should be placed on 
their contract as according to the nature of 
the transaction will effectuate that object." 

** You will have to judge between them 
which is most likely to be telling the truth, 
which is most likely to recollect. Both 
are interested, one on the part of the com- 
pany, the other on his own part. This is 



about the only point in the case. If you 
believe from the evidence that Mr. Gray- 
bill told Mr. Hershey, at the time he was 
there inspecting the premises to be insured, 
where these contents were to be, and that 
was understood by Mr. Hershey, and when 
he came back he told Mr. Graybill 
upon inquiry it was insured, that covered 
it, then that would bind the company. If 
that was not the case, then that would not 
bind the company." 

A. F. Hostetter and E. O. Smith fo' 
appellants. 

This is an attempt by the plaintiff to 
change by his own testimony uncorrob- 
orated, and denied by the defendant, a 
written contract, without alleging fraud, 
accident or mistake, the alleged variation 
having been made some days previous to 
the execution of the contract. 

The meat was insured. The policy cov- 
ered both that in the separate room and in 
the smoke house, but both were not de- 
stroyed. 

All previous negotiations are presumed 
to have merged in a written instrument. 

N. &; W. Branch Railway Co. vb. 
Swank, 105 Pa., 561. 

In Rowand vi. Finney, 96 Pa. St., 196, 
it is said : ** It is only on the ground of 
fraud, accident or mistake in the procure* 
ment of a written instrument or fraudulent 
use of it afterwards that a chancellor will 
lend his aid to a party who seeks to avoid 
the legitimate operation of such instrument; 
and while parole evidence is admissible to 
prove the alleged fraud, accident or mis- 
take, the evidence, as so held in the above 
cited case (Martin vs. Berns, 17 P. F. 
Smith, 459) should always be clear, pre« 
cise and indubitable." 

The evidence of the plaintiff is insuffi- 
cient alone to reform a written instrument. 

Murray vs. N. Y., L. & W. R. R. Co., 
103 Pa., 48. 

Phillips V8. Neily, 106 Pa., 543. 

Jun. Build. & Loan Ass'n vs. Hetzel, 
103 Pa., 607. 

Try vs. Heyit, 116 Pa., 611. 

Sylvius vs. Kosek, 117 Pa., 76. 

A policy will not be reformed for a mis- 
take of the insured alone. 
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Cooper vs. Farmers* Mut. Fire Ins. Co., 
Pa., 307. 

Plaintiff's uncorroborated testimony was 
thrown into the jury box with the force 
and effect of sufficient proof, notwithstand- 
ing its contradiction by another witness, 
and the persuasive evidence of the instru- 
ment itself. 

Brown ^ Henselj for appellee. 

The company insured this meat as ^^ con- 
tents " after the president bad seen it and 
after he had been told that the purpose of 
the insured was to have the " contents " of 
the smoke-house insured, but that as the 
meat was smoked it would be removed 
into the meat-room, as ^^ the smokehouse 
would not hold all that." 

This is not a question of reforming or 
varying a written contract by parole testi- 
mony, but was simply the interpretation of 
the contract by the Court in the light of 
the evidence offered. 

The smoke-house was valued at only $5. 
The meat simply passed through it tem- 

?orarily during the process of curing, 
'he positive testimony of the plaintiff him- 
self (Appendix, p. 38,) was that by no 
possibility could $500 worth of meat have 
been hung on the hooks of the smoke- 
bouse; and it was clearly explained to the 
president of the company, who filled up 
the insurance policy, that it was not the 
"contents'* of the smoke-house in the 
smoke-house that Graybill wanted insured, 
but the meat itself, which, when smoked, 
was moved into the adjoining room, known 
as the smoke room or meat-room, where it 
was burned. 

" It is the duty of the Court to interpret 
a contract." 

Folsom V8. Cook & Co., 118 Pa., 539. 

Codding vs. Wood, 112 Pa., 371. 

It is then the duty of the jury " to de- 
termine whether it is established by proof." 

A promise to pay a loss is a waiver of 
Don- compliance. 

Wood on Ins., 949. 

Greenfield vs. Mass. Mut. Life Ins. Co., 
47 N. Y., 439. 

The non- production of proof of loss is 
deemed waived if the contract is such as 
to render their product useless, or as to 



induce in the mind of the insured a belief 
that no proof will be required. 

Wins vs. Hartford Ins. Co., 64 Cal., 442. 

" Contracts of insurance being prepared 
by the insurer must be construed most 
strongly against the company insuring." 

Strunk vs. Farmers' Ins. Co., ItiO Pa. 
St. 

May on Fire Ins., 2d Vol., 8d Ed., p. 
1108, Sec. 507. 

Viele vs. Germania Fire Ins. Co., 26 
Iowa, 9. 

Benson vs. Ottawa Agr. Ins. Co., 42 
U. C. (Q. B.), 282. 

McMaster vs. Ins. Co. of North Amer- 
ica, 55 N. Y., 222. 

" When the agent of an insurance com- 
pany erroneously describes the property in 
an application for a policy of insurance 
prepared by him and signed by the in- 
sured, the company cannot in case of loss 
defend by reason of the misdescription.*' 

Susquehanna Co. vs. Cusick, 109 Pa. 
St., 157. 

^* The question whether a change of 
circumstances in the situation, use or con- 
dition of the property insured, increases 
tlie risk, is purely one of fact for the jury, 
and their finding is conclusive." 

Wood on Fire Ins., Sec. 243. 

Williams vf». People's Fire Ins. Co., 57 
N. Y., 285. 

July 18th, 1895. Opinion by WiL- 

LIAMS, J. 

This case turns upon the meaning of the 
word "contents" as used in the policy of 
insurance sued on. A ground barn and a 
butcher shop were insured as one building 
for the sum of four hundred dollars, and 
the contents were insured for four hundred 
dollars more. A smoko house was in- 
sured for five dollars and its contents for 
five hundred dollars. The barn and 
butcher shop were burned, with their con- 
tents. The smoke house was not burned, 
but its contents, which had been removed 
to a storage room in one end of the butcher 
shop, were wholly consumed. The ques 
tion presented on this appeal is whether 
the smoked meats in the storage room, 
which were taken there as fast as they 
were cured in the smoke house, were con- 
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tents of the smoke house within the mean- 
ing of the policy, and were to be paid for 
bj the Company as part of the loss for 
which it was liable. Words must be 
understood in the sense in which they 
are commonly used in the business to 
which the contract in which they 
are found relates. This contract was 
to insure the buildings, machinery and 
stock of a butcher. The President of the 
Company proposing to insure was on the 
ground. The buildings and the property 
were examined by him. The evidence 
shows that in the barn and butcher shops 
there were a steam-engine and boiler with 
conveniences for handling dressed cattle, 
machinery for chopping or grinding meat, 
and for making bologna and other sausages. 
These as the plaintiff alleges constitute tne 
contents of the barn and butcher shop that 
were insured for four hundred dollars. 
The smokehouse and storage-room were 
also pointed out to him, and it was ex- 
plained to him, as the plaintiff testifies, 
that the smoke-house could hold but a 
small amount of meat at one time while 
the process of smoking was going on, but 
the hams, sausage, bacon, or other meat 
was removed from the smokehouse when 
cared and stored in the storage room, and 
that what was wanted was insurance on 
the smoked goods. The plaintiff says that 
the president stated that the smoked meat 
would be properly insured as contents of 
the smoke house, and these words were 
written in the application and policy with 
that understanding, viz: that they would 
include and pover the smoked meats taken 
out of the smoke-house for storage in the 
room used for that purpose. The learned 
judge of the court below left this evidence 
to the jury for their consideration, telling 
them if they were satisfied by it the word 
"contents" used in connection with the 
smoke-house was understood and intended 
by both insurer and insured to cover 
the smoked meat in store, whether actually 
in the smoke house or not, the plaintiff 
would be entitled to recover to the extent 
of five hundred dollars for his loss on these 
goods. This is assigned as error, and the 
contention of the appellant is that it per- 
mitted an alteration to be made in a written 



instrument upon the uncorroborated testi- 
mony of the plaintiff. But the word 
"contents" is not a certain and definite 
description of any particular class of goods. 
Its meaning must be ascertained by con- 
sidering the contents, the nature and 
methods of the business for which the 
building whose contents are to be insured 
is to be used, and the understanding and 
intentions of the parties as expressed at 
the time the insurance was contracted for. 
Thus we learn from the evidence in this 
case that the contents of the butcher shop 
were not made up of slaughtered cattle, 
but of a steam engine and various pieces of 
machinery ; while the contents of the 
smoke house included hams, bacon, bologna 
sausages, and other forms of smoked meat. 
This is, in the absence of a detailed descrip- 
tion of the articles in the body of the 
policy, the only way in which the charac- 
ter and value of the contents of a building 
can be shown. But the defendant alleges 
that as the building was not burned its 
contents could not be. This is a non 
sequitur. The contents might be destroyed 
while outside the building, and when that 
happens the question of the plaintiff's right to 
recover must depend on whether the purpose 
of the removal was such as to detach the 
goods permanently from the building, and 
create a new or an increasing hazard not 
contemplated when the contract for insur- 
ance was made. The investigation of this 
question is not an attempt to reform the 
contract, but to determine its meaning and 
extent. This rule in equity governing the 
reformation of contracts is not applicable 
therefor, but the jury is at liberty to deter- 
mine the question presented to them in this 
case by the preponderance of the evidence. 
The evidence, showing the capacity of the 
smoke-house, the necessity for the removal 
of the smoked meat as soon as it was prop- 
erly cured to some place near by for stor- 
age while a fresh supply of meat for smok- 
ing was put in its place, the location of the 
storage-room and quantity of smoked meats 
kept in store ready for sale, was relevant 
to the inquiry in this case^ and was prop- 
erly admitted. So was the evidence tend- 
ing to show that the attention of the insurer 
was called to the manner in which the 
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smokehouse was used and the smoked 
meats stored ; that he was informed that 
the smoked meats were what were to be 
insured in connection with the smoke- 
house, and that with full knowledge of all 
the facts he selected the word " contents " 
as a proper and sufficiently descriptive 
word to cover the smoked meats, whether 
in the smokehouse undergoing the process 
of smoking, or in the store-room after its 
completion. The facts and circumstances 
thus brought to the attention of the Court 
and jury were helps to a correct exposition 
of the words the parties had employed. 
They tended to corroborate the plaintiff's 
▼ersion of the contract, and to sustain his 
claim. They were persuasive in their 
character, and, as we infer from their ver- 
diet, satisfied the jury that the words *^ con- 
tents of the smoke-house" were under- 
stood and intended by both parties to cover 
the smoked meats passing through the 
smoke-house to the room near by in which 
they were stored till needed for the supply 
of customers. We see no error in the rul- 
ings complained of, and the judgment is 
affirmed. 



^Ptnnwn ff$»S"t»w. 



C. p. OF LANCASTER COUNTY. 

Smith Ts. KegeL 

Slander — Copiai — What words not ae- 
tionahle. 

Where a capias In slander was issued on an 
affidavit setting forth that the defendant had 
caused the plaintiflTs discharge by his employer, 
a brewer, by falsely telling him that ** * he,' the 
affiant, * sned me for selling liquor on Sun- 
day,' '' the court discharged the defendant on 
common bail and subsequently quashed the 
writ on the ground that the words alleged did 
not charge or impute any crime, and were not 
actionable. 

December Term, 1894, No. 1. 
Capias in slander. 
Rule to quash writ. 
B, F. Davi$y for rule. 



John A. Coylt^ oootra. 

The capias was issued on the foOowmj 
affidavit: 

" Christian Math, being duly aSraledl^ 
cording to law, sajs that he is and bii 
been a resident of the City of Lanetster 
for over six years, is married and has s 
family ; that he is by trade a cooper nd 
beer brewer, and has worked in breweria 
for a number of years, and he has no etber 
trade ; that Henry J. Kegel, on the twelfth 
day of October, A. D. 1894, went ic 
Frank A. Rieker, a brewer of the Git? d 
Lancaster, with and by whom Ae aim 
was employed and then engaged regoliiij 
for an indefinite period in doiag cooper 
work and brewing beer, and fraodulentiy, 
maliciously and slanderously said to the 
said Frank A. Rieker, his enifJoyer, m 
the presence and hearing of divers pereoos^ 
that "he," the affiant, "sued roe forseffiag 
liquor on Sunday," thereby roeaiuDg vd 
intending either that the affiant had coo- 
mitted perjury by falsely swearing that tfae 
said Henry J. Kegel had violated die 
liquor laws of Pennsylvania, or had in- 
jured the said Henry J. Kegel ia hii 
business as a keeper of a hotel ; diat the 
said Henry J. Kegel, is a customer of ^ 
said Frank A. Rieker, and purchases tke 
beer for the hotel from him, and meaang 
and fully intending to deprive and insist 
upon the deprivation of affiant's idmum of 
livelihood by securing his discharge by the 
threat that he would discontinue his pa- 
tronage of the said Frank A. Rieker, if 
the affiant were not discharged from V& 
employment, did secure his discharge bf 
reason of the said uttering, speaking, pub- 
lishing and proclaiming of the above-aefl- 
tinned false, scandalous, and maliciooi 
words of and concerning the affiant. Christ- 
ian Muth, which said scandalous words have 
greatly injured tho affiant's character, 
good name and reputation, whereby the de« 
ponent has lost his employment as abof^ 
mentioned, caused the said Frank A- 
Rieker to refuse to give him any recoo- 
mendation, injured, if not whcJIy p^^ 
vented, the affiant from obtaining any em- 
ployment at his trade in the City of Las- 
caster, to the special damage of the affiaot 
in the sum of five hundred dollars and op- 
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irards, and the further damage of the 
ifEaot of one thousand dollars." 

The petition on which the rule was 
granted was as follows : 

" And now, November 12, 1894, the 
Dourt is respectfully requested to dis- 
charge said defendant, Henry J. Kegel, in 
;ommon bail, the words set forth in slan- 
ier neither charging or imputing any 
crime, and also because of material inter- 
ineations in plaintiff's affidavit of cause 
)f action." 

Same date the Court is respectfully re- 
^loested to quash writ and all proceedings 
in said suit for the reason that the words 
complained of and set forth in plaintifTs 
affidavit of cause of action, ^^he sued me 
for selling liquor on Sunday," meaning 
thereby that plaintiff had sued defendant 
for violating liquor laws, are not actiona- 
able." 

November 12, 1894, Livingston, P. J. 
Let the defendant be discharged on com- 
mon bail. 

AprillS, 1895, Livingston,?. J. Rule 
made absolute. 



C. P. OF LANCASTER COUNTY. 

Jolm F. and Oharles A. Kuhn ts. E. M. Bolt. 

Execution — Previous bill, of $ale for 
goods — When does not pass title — 
Sheriff ^s interpleader — Non-suit, 

Where a defendant in an execution had pre- 
viously executed to third parties a bill of sale for 
tbe personal property levied on, and delivered it 
to them, but they had allowed it remain on the 
premineft, they cannot maintain their title to it 
on sheriff *8 interpleader. 

September Term, 1894,No. 58. SherifPs 
interpleader. 

Rule to strike ofF judgment of non-suit. 

(7. Rease Eaby^ for rule. 

-A. B. Sassier J contra. 

The bill of sale under which the plain- 
tiffs claimed the property was as follows : 

"Know all men by these presents, that I, 
Adam Kuhn, of the City of Lancaster and 
State of Pennsylvania, for and in consider- 
ation of the sum of live hundred ($500) 



dollars to me in hand paid by John F. 
Kuhn and Charles A. Kuhn of the 3ame 
place, at or before the sealing and delivery 
of these presents, the receipt whereof is 
hereby acknowledged, have granted, bar- 
gained, sold and delivered, and by these 
presents do grant, bargain, sell and deliver, 
unto the said John F. Kuhn and Charles 
A. Kuhn, all and singular, the following 
articles mentioned in the schedule hereunto 
annexed, and marked with the letter A : 

To have and to hold the said horses, 
wagons, harness, stock and fixtures herein- 
after fully described, unto the said John 
F. Kuhn and Charles A. Kuhn, their 
heirs, executors, administrators and as* 
signs, to and for their own proper use, 
benefit and behoof, forever. 

And I, the said Adam Kuhn, for myself, 
my heirs, executors and administrators, the 
said hereinafter. mentioned articles unto the 
said John F. Kuhn and Charles A. Kuhn, 
their executors, administrators and assigns, 
from and against all persons whomsoever, 
shall and will warrant and forever defend 
by these presents. 

In witness whereof, I have hereunto set 
my hand and seal, the twenty-eighth day 
of May, in the year of our Lord, one thou- 
sand eight hundred and ninety -four. 

Adam Kuhn. [sbal.] 

Sealed and delivered in the presence of 
us. C. Reese Eaby. 

On the day of the date of the above Bill 
of Sale, livery of seisin of the articles 
mentioned in the schedule above referred 
to was given by the said Adam Kuhn to 
the said John Kuhn and Charles A. Kuhn, 
in the presence of us. 

Henry A. Kuhn. 

JosiAH Davidson. 

State of Pennsylvania, City of Lancas- 
ter, S8. 

The twenty -eighth day of May, A. D., 
1894, personally appeared before me, the 
above named Adam Kuhn, and acknowl- 
edged the foregoing instrument to be his 
act and deed, and desired the same might 
be recorded as such, according to law. 
Witness my hand and seal. 

C. Reese Eaby. [seal.] 

Notary Public. 
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Inventory referred to in the foregoing 
Bill of Sale : Six horses, three wagons, 
three sets of harness, bake hoase, dough 
trays, hams, and all the fixtures contained 
in the bake house, at No. 616 E. Chest- 
nut street, Lancaster city, Pa., used by me 
as a bakery." 

Opinion by the court, Livingston, P. J., 
in granting the non-suit, was as follows: 

" It appears from the evidence that on the 
28th day of May, 1894, the defendant, 
[in the execution] Adam Kuhn, was in- 
debted and suit had been brought against 
him. Judgment was about to be parsed, 
He had, or alleged he had, other creditors 
at the time, and he desired to save them in 
preference to the one that brought suit 
against him. He made bills of sale for 
horses, baking implements, wagons, har- 
ness, and he says he delivered them to 
these parties on that day. After the 
judgment was passed against him, execu- 
tion was issued to the party obtaining the 
judgment. These goods were levied on as 
the property of the defendant and sold. 
They were purchased, I suppose, by the de- 
fendant here. They were sold, at any 
rate, at Sherift's sale. They were levied 
on, and when the Sheriff sold them, the 
plaintiffs claimed them. They asked for 
an interpleader, and now come into court. 

The party who owned the goods at the 
time of the judgment says he sold them 
and delivered them, but he says they re- 
mained in the stable where they were, and 
the items in the hake house remained 
where they were, and the wagons remained 
where they were, and they have been used 
by him. He still carries on the business. 

There is no evidence before u& to show 
they were removed at any time, and there 
has been no such delivery here as would 
warrant us in permitting this case to go to 
a jury. We shall be obliged to enter a 
non-suit, which we now do. " 

Plaintiff then obtained the above rule. 

April 13, 1895. Livingston, P. J. 

Rule discharged. 



S^S»i 4IPwri?//«i^. 



A TBST case of a kind to gladden the 
hearts of the lawyers has been brought be- 
fore the French law courts by the members 
of a Freemasons' lodge, who deposited, on 
the 8d of June last, a funeral crown on the 
statue of Joan of Arc in Rue de Rivoli, 
Paris. The crown was taken away by a 
young man named Cochin, who is being 
prosecuted for willful damage to a public 
monument. M. Cochin has secured the 
services of Maitre Eugene Godefroy of the 
Paris Bar, who seems to be a remarkable 
adept at casuistry. According to M. 
Godefroy, a crown placed on a monument 
ceases to be the property of the person 
placing it there, since it has been volun- 
tarily given up without what is called a 
commerce consideration received. Neither 
is it the property of the city, or of the 
state, since the legal formalities required in 
the case of a deed of gift to a public body 
have not been complied with. It is no 
wonder that the judge whose fate it is to 
solve this knotty point has taken time to 
consider his decision. M. Cochin's act 
was prompted apparently by a desire to 
avenge the destruction of a similar crown 
placed on the same monument by the so- 
ciety styled the Royalist Youth of France. 
— London Daily News. 



It being admitted that sound is all one 
is able to hear; quoere^ is not a judge who 
has heard an argument estopped from de- 
ciding that it is not sound? 



John Pulliman, a Wichita (Kansas) 
farmer, was arrested a few days ago for 
kissing a neighbor's wife in a " loud, bois- 
terous, felonious, malicious and unseemly 
manner, against the peace and dignity of 
the State of Kansas-" That is just like a 
Kansas man! Can't ever do anything 
like human beings elsewhere. Kissing 
with a noise like the pop of a champagne 
cork is enough to disturb the peace and 
dignity of any Commonwealth, even Kan* 
sas. Pulliman aggravated his offence by 
weighing 300 pounds. — Phila. Ledger. 
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Coanty of Lancaster vs. City of Lancaster, 
Appellant (No. 2). 

Opening of streets in Lancaster City — 
Construction of Acts of April IS, 1854^ 
P. L., 35 U and April 18, 1873, P. Z., 
811 — Opening streets the act of the 
city — Notice to city the duty of viewers 
— Waiit of notice to City — Suit by 
county against city for reimbursement 
of street damages paid — What not de- 
fenses in. 

The word ** county" which is the 118th word 
in §3 of the Act of April 13, 1854, relatyivf to 
the opeDin>( of streets in the City of Lancaster, 
is a clerical error for the word city, and the Ac^ 
should be so construed. 

Under the Acts of 1854 and 1873 regulating 
the opening of (streets in Lancaster, such open- 
ing is the act of the City, the County being in 
DO manner connected with the proceedings ex- 
cept as to the payment of damages in the first 
instance, for which payments in excess of the 
amount paid by the City for roads and bridges 
it is entitled to reimbursement by the City. 

It is the duty of the viewers and not of the 
county to give notice to the city, and the only 
time for the city lo object is before the viewers* 
assessments of damages are approved by tlie 
Court. If the City had no notice of the proceed 
ings to open the streets it8pro|)er remedy would 
be to petition the Court of Quarter Session.') to 
open its deci*ees of couftrmatiun and let the City 
into a defense. It can not plead want of notice 
and consent or excessive damages as defenses in 
a suit against it by the County for reimburse- 
ment of damages so paid by compulsion of the 
law. 

When thei*e was no disputed fact for the jury, 
a judgment on their verdict would not be re- 
versed for the erroneous exclusion of cei-tain per- 
sons from the jury on the ground of iuteroKt. 

It is not error, however, to exclude from a 
jury to try a case in which a city is defendant 
persons who had been members of tlie City 
Councils and one who was at the time a mem- 
ber, they having as such already passed upon the 
claim in dispute. 

Appeals by defendant from judgments 
of the Coart of Common Pleas of Lancas- 
ter County on verdicts for the plaintiff. 



These suits were brought to recover re- 
imbursement, under the act of 1864, for 
street damages paid in excess of the 
amount paid by the city to the road and 
bridge fund of the county. The questions 
in issue were raised by objections to the 
admission of evidence at the trial, made 
the subject of reserved points, pubse- 
quently decided by the Court, Brubaker, 
J., in favor of the plaintiff. [See 12 Law 
Review, 81.] 

The defendant thereupon took this ap- 
peal, assigning for error the following: 

1. The Court erred in excluding from 
the jury George Flagg, John E. Schum 
and Conrad Moser, of whom Flagg and 
Schum had been members of the City 
Councils during the past three years, and 
Conrad Moser was a member of the City 
Councils at the time of the trial. 

2. The Court erred in admitting the re* 
port of the viewers assessing the damages 
on First street. 

3. The Court erred in admitting the re- 
port of viewers in Grant street. 

4. The Court erred in admitting the 
records of the Court of Quarter Sessions 
covering the assessment of damages set 
forth in plaintiff's narr. 

5. The Court erred in admitting in evi- 
dence the street docket of the Court of 
Quarter Sessions of Lancaster County. 

6. The Court erred in admitting the 
records of the Court of Common Pleas 
showing the disposition of the appeals 
taken from the assessment of street dam- 
ages. 

7. The Court erred in admitting as evi- 
dence the vouchers showing the sums paid 
by the County Commissioners to the land 
owners. 

8. The Court erred in entering judg- 
ment in favor of the plaintiff and against 
the defendant for $45,830.80, in the case 
to August Term, 1891, No. 151. 

9. The Court erred in entering judg- 
ment in favor of the plaintiff and against 
the defendant in the case to October Term4 
1894, No. 29, for $30,416. ti4. 

10. The Court erred in not entering 
judj^ment for defendant in the case to 
August Term, 1891, No. 151. 

11. The Court erred in not entering 
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judgment for the defendant in the case to 
Octoher Term, 1894, No. 29. 

12. The Court erred in the following 
finding in its opinion: ^*It is not necessary 
for us to determine what effect the Act of 
1891, P. L. 75, together with the Act of 
1893, P. L. 460, which is simply an en- 
largement of the powers of the Act of 
1891, has upon our local statutes, because 
the land was taken by the city in these 
cases before the passage of the act." 

Browu ^ Eensely W. T. Brown ^ John 
E. Snyder and J, W. Brawny City So- 
licitor^ for appellant. 

The excluded jurors were no more in- 
competent than any other tax-payer of the 
city or county would have been. 

No one is incapacited from being a juror 
in a suit by or againist the city by being a 
citizen or officer of said city. 

Act of April 5, 1867, P. L., 796, 
(amended city charter). 

Act of April 16, 1740, P. L., 411. 

City of Scranton V9. Gare, 23 W. N. C, 
419. 

An Act which says the county shall 
pay certain moneys cannot by judicial de- 
cision be made to say that the city shall 
pay. 

Such power can only be exercised 
when the error is so manifest upon an in- 
spection of the Act as to preclude all man- 
ner of doubt, and when the correction will 
relieve the sense of the statute from an 
actual absurdity and carry out the clear 
purpose of the Legislature. 

Miles V9. Stevens, 8 Pa., 42. 

1 Kent's Com., 447. 

Ihmsen vs, Monongahela News Co., 32 
Pa., 187. 

Com. v%. Martin, 107 Pa., 190. 

3 Black Com., 881. 

Lancaster vs. Eiff, 82 B. Rep., 910. 

King v9» Arundel, Uobart, 110. 

King VB. Burrell, 12 A. and E., 468. 

Rex v%, Stope Damerel, 7 B. and C, 
569. 

Rex V9. Ramsgate, 6 B. andC, 712. 

Pangborn vb. Young. 32 N. J. L., 29. 

Sherman vs. Stary, 30 Cal., 253. 

Everett vs. Naus, 4 Scott, (N. C.,) 
531. 



Kilgore vs. Magee, 5 Pa., 412. 

People vs. Supervisors of Onondaga 
Twp., 16 Mich., 267. 

Speer vs. Plank Road Co., 22 Pa., 878. 

Even if the Legislature intended to 
make the city liable and failed to enact 
such liability the Courts cannot impose it 
by liberal construction. 

Sedgwick on Con. of Stat., 219. 

State vs. Weigle, 48 Missouri, 28. 

*' Courts cannot correct what they noay 
deem either excesses or omissions in legis- 
lation, nor relieve against the occasionally 
harsh operation of statutory provisions, 
without the danger of doing more mischief 
than good." 

Waller vs. Harris, 20 Wendell, 555, 

" The journals are not evidence of the 
meaning of a statute, because this must be 
ascertained from the language of the Act 
itself and the facts connected with the sub- 
ject on which it is to operate." 

Sauthwark Bank vs- Commonwealth, 26 
Pa.,- St., 450. 

. Rex vs. Bently Inhabitants, 10 Bam. & 
Cres., 520. 

Schooner Paulina's Cargo vs. U. S., 7 
Cranch, 52. 

Reiser t;«. Building Association, 39 Pa., 
144. 

Potter's Dwarris on Stat, and Const' ns, 
186, 199, 200. 

Thomson vs. Chester, 22 Pick, 385. 

Blake vs. National Banks, 23 Wallace, 
819. 

Co. Litt., 381a. 

Greene vs. Wood, 72 B., 178. 

Beebe vs. Griffin, 14 N. Y., 244. 

McCluskey vs. Cromwell, 11 N. Y., 
593. 

Pittsburg vs. Kalchthaler, 114 Pa., 647. 

E. Union Twp vs. Ryan, 86 Pa., 459. 

Endlich on Int. of Stat., § 345. 

In a penal statute it has been held that 
the word ^^ and" cannot be substituted and 
construed to mean ** or." 

U. S. vs. Shawls, 2 Penna. C. C. R., 
166. 

It is error to admit evidence of custom 
to control a statute, and to permit the jury 
on such evidence to find a contract to be 
different from its legal import. 

Evans vs. Myers, 25 Pa. St., 116. 
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Statates which create liabilities where 
none existed at comaion law, or which in- 
crease common law liabilities, are as a rule 
construed literally. In such cases the 
newly created liability will not be ex- 
tended beyond the expressed provisions of 
the statute. 

Moyer vs. Penn'a Slate Co., 71 Pa., 
293. 

Lane's Appeal, 105 P. S., 49. 

O'Reilly vs. Bard, 105 P. S., 569. 

Hollister Bank, 27 N. Y., 393. 

Detroit vs. Chaffee, 79 Mich., 80. 

The City of Lancaster can not be bound 
by proceedings in street cases to which it 
was not a party, nor be held for taking 
lands which it did not take. 

In a number of other cases no such 
notice was proved further than the printed 
form of the blank furnished to the viewers, 
which sets forth that ^' due and legal 
proof was given and exhibited to the 
Mayor and Solicitor of the City of Lan- 
caster." 

(^A) The first thirteen sections of the Act 
of May 28, 1874, apply to all the cities of 
the State. It was enacted by the first 
Legislature convened after the adoption of 
the Constitution of 1873. The paramount 
objects of that instrument were to abolish 
special legislation, to promote uniformity 
of local government, and to secure to each 
municipality the control of its own affairs. 
In pursuance of this purpo£>e the law of 
1874 was enacted. 

Com. vs. McFerron, 152 Pa., 24S. 

(5) The Act of June 8, 1881, P. L., 
68, declared the meaning and enlarged the 
scope of the 13th Sectioa of the Act of 
1874. It is also applicable to Lancaster. 

^* The 13th Section of the Act of 1874, 
as amended by the Act of 1881, is very 
radical and sweeps away all private or 
special Ads that are in conflict with it. 
By its terms ^Hhe municipal authorities and 
Courts having jurisdiction in any city, 
shall have the exclusive control and direc- 
tion of the opening, etc., of streets ; the 
pooceedings to be had in such cases as are 
now required by law." 

In re E. Grant St., 121 Pa., 604. 

Under the Act of 1881 no street could 
be widened without the concurrence of 



city councils. Mere notice to the city 
authorities is insufficient. 

No one is bound unless a party or privy 
to the adjudication. 

Chandler's Appeal, 100 Pa., 265. 

Morrison vs. Mullen, 34 Pa., 12. 

Ruttesburgh vs. Lewis, 103 Pa., 6. 

Railroad Company's Appeal, 102 Pa., 38. 

Mackey vs. Coates, 75 Pa., 350. 

Watson vs. Borough of Sewickley, 91 
Pa., 330. 

Pittsburg's Petition, 138 Pa., 434. 

The rule that where local statutes are 
repugnant to or inconsistent with general 
legislation, they must give way to it, has 
been strengthened and confirmed by the 
latest decbions of the Supreme Court. 

Com. vs. McFerron^ 152 Pa., 244. 

Quinn vs. Comberiand County, 162 Pa., 
55. 

Braughler vs. Weir, 165 Pa., 284. 

Com. ex rel vs. Schneip, 166 Pa., 407. 

In re Chestnut Street, 118 Pa. St., 598, 
it was declared that the action of the 
Philadelphia City Councils to widen 
ChoRtnut street was authorized by the Act 
of April 8, 1881, P. L., 68. 

The Act of 1881 was held to repeal a 
private Act for Philadelphia. 

Jnre22dSt., 102Pa., 108. 

W. F. Beyer^ A. F. Hostetter and 
Thomas Whitson^ County Solicitor for 
Appellee. 

The jurors were excluded by the Cpurt, 
not simply as Councilmen in a case against 
the city that had never come before them, 
but because they had already passed upon 
this case and become practically parties 
thereto as Councilmen. 

There having been no disputed facts, no 
harm was done even if the jurors were im- 
properly excluded. 

The meaning of the Act of 1854 has 
been fully settled in several previous cases. 

Lane. Co. vs. Fry, 128 Pa., 59o. 

Lancaster Co. vs. Lancaster City, 160 
Pa., 411. 

These decisions are amply sustained by 
authority. 

Endlich on Int. of Stat., 301-4, 319. 

Worth vs. Peck, 7 Pa., 268. 

Kelly Twp. vs. Union Twp., 5 W. & 
S.,535. 
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McCahan vs. Hirst, 7 Watts, 180. 

Comfort v8, Leland, 8 Wharton, 8 1 . 

Gue vs. Kline, 13 Pa., 60. 

Keller vs. Com., 71 Pa., 413. 

Com. vs. Marshall, 69 Pa., 328-332. 

Erie vs. Boots, 72 Pa., 199. 

Potter's Dwarris on Statutes, p. 144. 

Newell vs. The People, 7 N. Y. R., 97. 

Commonwealth vs. Kimball, 24 Picker- 
ing (Mass.), 370. 

Opinion of Justices, 22 Pickering, 573. 

HoU vs. Dreshler, 71 Pa., 301. 

Potter's Dwarris on Statutes, p. 110. 

Big Black Creek Imp. Co. vs. Com., 94 
Pa., 456. 

Ibmsen vs. The Monongahela Naviga- 
tion Company, 32 Penn'a. St. Rep., 157. 

Com. vs. Conjrngham, 66 Pa., 99. 

The city was a party to and bad notice 
of all the proceedings, and can not now 
object. 

Bachler^s appeal, 9 Pa., 209. 

The rules of court require notice to be 
given to the city. 

The presumption always \a that officers 
of the law have done their duty. 

Kelly vs. Green, 53 Pa. St., 802. 

A report that the viewers met " pursu- 
ant to legal notice " is sufficient in the ab- 
sence of any allegation to the contrary. 

Road in Springfield Twp., 91 Pa. 
St., 260. 

When the report states that the jury 
were severally sworn or affirmed in pursu- 
ance of the order, it will be presumed that 
the oath was administered to them in 
proper form. 

Road in East Donegal, 90 Pa. St., 190. 

Nicetown Lane, 11 Phila., 377. 

Road in Chester Co., 2 Chester Co., 438. 

If it appears that a County Commis- 
sioner attended the view, it is sufficient 
evidence of notice to the County Commis- 
sioners. 

Schuylkill Falls Road, 2 Binn, 250. 

Rogers vs. Borough, 2 Co. C, 518. 

An objection that a viewer was not a 
freeholder would have been good if made 
in time, but after confirmation of report 
the assessment is conclusive. 

Pittsburg vs. Cluley, 74 Pa. St., 264. 

The county is under no obligations to 
give notice to the city. 



Lamoreax vs. Luzerne Co., 116 Pa., 197. 

The county only paid by compulsion of 
law. 

Lancaster Co. vs. Fry, 128 Pa., 598. 

Lancaster City has never signified its 
acceptance of the Act of May 28, 1874, 
P. L.,230 (Act for government of cities); 
and therefore, neither its 13th section nor 
the Act of 1881, P. L., 60, upon which 
the counsel for the city rely, apply to the 
damages herein in controversy. 

Henry Street, 123 Pa., 354. 

Marion Street, 11 Lancaster Law Rb- 
viBW, 260. 

Shroeder & Long's appeal, 11 Lancas- 
ter Law Review, 390. 

Brown vs. Commissioners, 21 Pa., 37. 

Even if the Act of 1881 were in force 
in Lancaster City, the proceedings by 
which the present damages were assessed 
would be in substantial compliance with 
that Act. 

In Evans vs. Phillippi, 117 Pa., page 
226, it is decided that a general Act of 
Assembly for the collection of taxes does 
not repeal a local act for the same purpose 
passed for a single township. 

Different methods of opening streets 
may exist in the same city. 

Grant Street, 121 Pa., 604. 

Hanover Borough's appeal, 150 Pa. ,202. 

When the General Plan provided for in 
the Act of 1873 was adopted by the Court 
r which was prior to 1881) the streets con- 
tained on it were by the very language of 
that Act "to be deemed, adjudged and 
taken to be public highways." 

But even though the Acts of 1891 and 
1893 were held to repeal our local laws, it 
would not affect the present issues, as the 
land in these cases was all taken prior to 
the passage of those Acts. 

The Act of 1891, P. L., 75, amended 
by Act of 1893, P. L., 459, contains no 
repealing clause, and does not repeal the 
local laws in force in Lancaster City by 
implication. There is no necessary re- 
pugnance between it and our local laws. 

The character of the Act of 1891 is 
fully described in Hand vs. Fellows, 148 
Pa., St., 451. 

July 18,1895. Opiniom by Williams, 
J. 
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The first question raised on the appeal 
is over the exclusion from the jury of 
members of the city councils of the city of 
Lancaster. It is a suflBcient reply to this 
assignment of error that the case pre- 
sented on the trial in the court below no 
disputed question of fact for the decision 
of a jury. The defendant for this reason 
safTered no wrons? because of the exclusion, 
if it had been erroneous ; and under a long 
list of cases, an error that works no harm 
to the party complaining is not a ground 
for revising a judgment otherwise free 
from objection. But we see no error in 
the action of the couniy as it appears from 
the facts of this case. The councils of the 
city of Lancaster represent the city upon 
all subjects requiring deliberation, and 
their action is the action of the city. The 
items of this very claim had been pre- 
sented to the city councils with a demand 
for payment thereof. The question of the 
liability of the city was thus distinctly pre- 
sented to them for their official decision. 
They considered it. After consideration 
they decided it adversely to the plaintiff, 
holding that the items upon which which a 
recovery is now sought did not constitute a 
valid claim against the city. The ground 
for the exclusion was not the simple fact 
that they were members of the city coun- 
cil, but that as such they had been called 
upon to investigate and pass upon this 
identical claim, and after investigation had 
officially determined that the claim was 
unfounded, and that no recovery ought to 
be had upon it. 

The remaining questions may be reduced 
to two in number. First : Is the city 
liable to reimburse the county when the 
payments made on its behalf by the county 
exceed its contribution to the road and 
bridge fund of the county ? Second : Are 
the proceedings in the several cases for 
which reimbursement is sought in this ac- 
tion sufficiently regular to support the 
claim against the city ? The first of these 
questions was clearly presented in Lan- 
caster county V8, Frey, 128 Pa., 598, and 
distinctly decided in favor of the county. 
It was again presented in Lancaster county 
V8. Lancaster city, 160 Pa., 411, [11 Law 
Review, 153], and we followed and ap- 



proved Lancaster county V8, Frey, supra, 
holding the ll8th word in the Act of 1854 
should be read '* city" instead of "county." 
We have, at the earnest request of the able 
gentlemen who represent the city in this 
case, re-examined both the cases above 
cited and the construction of the Act of 
1864. We are satisfied that the cases 
were rightly decided, and that the Act of 
1854 was wisely interpreted in the only 
manner that could make its provisions con- 
sistent and give effect to the evident legis- 
lative intent. We follow therefore in this 
case the rule of construction laid down in 
the cases cited, not only under the doc- 
trine of stare decisis, but because we are 
satisfied upon a careful re-examination of 
the whole subject that the construction 
adopted in those cases is the proper one. 
The question ought now to be considered 
as at rest. The second question requires 
a somewhat more extended treatment. Be- 
fore entering upon it, however, there are 
at least three preliminary considerations to 
be borne in mind. 

First, that the exercise of the right of 
eminent domain in the opening of the sev- 
eral streets for which damages have been 
assessed against and paid by the county, 
has been in every single instance on behalf 
of the citj in which the streets are, and on 
which the duty of maintenance falls. 

The county has made the entry on its 
own behalf in no single instance. Its duty 
has been to provide the machinery for lay- 
ing out and opening roads and streets and 
to pay the expenses incident thereto. 

Second, All but two of the whole num- 
ber of streets included in the plaintiffs 
claim had been projected by the city and 
placed upon the city plan some years prior 
to the proceedings in the Court of Quarter 
Sessions which resulted in the assessment 
of damages paid by the county under the 
operation of the Act of 1854, and claimed 
for in this action. 

The streets were therefore city streets, 
laid out or plotted on the city plan by the 
city engineer ; and such laying out was de- 
clared by the Act of 1873 sufficient to es- 
tablish the location and width of such 
plotted streets as public highways of the 
city. 
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Third: The law cast the duty of the pay- 
ment of the assessed damages on the county 
in the first instance, and the further duty 
of opening an account with the city so as 
to ascertain whether the road taxes paid by 
persons and property within it were equal 
to payments made by the county on its 
behalf. The law also in express terms im* 
posed on the city the duty to reimburse 
the county when the balance shown by the 
account, so to be kept, was against the city. 
Keeping in mind the relation of the city to 
its own laid out and plotted streets, and 
the relation of the county under the Act of 
1854 to the city, and the opening of its 
streets for public use, let us see what was 
necessary to such opening and in what 
manner the preoeedings were to be con- 
ducted. The Act of 1873 furnished the 
system under which the city projected its 
streets, had a survey and plan of them pre- 
pared, and then filed the plan in the office 
of the clerk of the Court of Quarter Ses* 
sions for the information of the public. It 
then provided the manner in which these 
plotted streets should be opened thus: 
^*' Inasmuch as the public convenience will 
for the present be answered by a certain 
knowledge as to where and in what manner 
streets, avenues and highways will in the 
future run, but as it may not be necessary 
immediately to open or widen the same, in 
order to provide for the .opening and wid- 
ening thereof according to the draft or plan 
aforesaid from time to time as the increasing 
improvement of the city may require, it 
shall be lawful for the city council by joint 
resolution, or any six freeholders by peti- 
tion, to apply to the Court of Quarter Ses- 
sions of Lancaster county for the opening 
of any such street." The court is then to 
inquire if the state of improvements in the 
neighborhood of the street in question is 
such as to justify the occupation of the 
plotted street by the city by opening it for 
public travel. If this question be decided 
in favor of the petitioners, viewers are ap- 
pointed to determine the damages to be 
sustained by the owners of lands, houses 
or other property in consequence of such 
opening according to the plotted lines ap- 
pearing in the hands of the clerk of the 
court. These damages when assessed rep- 



resent the injury done to private persons 
by the city in the opening or wideniuji; of 
the laid-out streets. Thej are ascertained 
by the Court of Quarter Sessions, whose 
machinery may be put in motion by the 
joint resolution of city councils or by the 
petition of six freeholders residing within 
the city ; but the county is in no manner 
connected with the proceedings at any 
stage, for any purpose, except the pay* 
ment of the damages as settled by the 
Court of Quarter Sessions. When final 
judgment is rendered against the city in 
favor of any claimant for damages done 
by the opening or wideningof a city street^ 
then the county is charged with the duty 
of payment in the first instance, and ia 
authorized to call upon the city for reim- 
bursement. The proceedings are thus 
seen to be to some extent in rem. The 
duty to give notice to the city is on the 
viewers, and not on the county, and the 
time for the city to object is before the 
assessment made by the viewers is ap- 
proved by the court. After final approval 
the assessment has all the effect of a judg- 
ment rendered against the city in an ad- 
verse proceeding ; and if the county is al- 
lowed to pay it under the Act of 1854, it^ 
may properly charge it up to the city and 
require reimbursement. 

Under such circumstances it is no de- 
fense for the city to allege that the dam- 
ages are too high, or that they might ha^e 
been greatly reduced by evidence at the 
trial. The duty to make defense was on 
the city, and, if it neglected its opportu- 
nity, it cannot now be heard to complaio 
that the county has paid too much. It has 
paid just what the law required it to pay^ 
viz., the damages due to private claimants 
from the city for the exercise of the right 
of eminent domain by the city in the lay- 
ing out or widening of its own streets. It 
has paid these damages just when the law 
required it, when ascertained by the final 
order or decree of the Court of Quarter 
Sessions of Lancaster county. It had no 
agency in, or responsibility for, the exer- 
cise of the right of eminent domain, or the 
ascertainment of the damages done thereby. 
Its responsibility began and ended with 
the payment for the city of the damages 
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finally awarded by the Court of Quarter 
Sessions to the claimant. The questions 
of regularity should have been raised by 
the city at the proper time, when the re- 
port of the viewers was under considera- 
tion. 

The city had notice of the proceedings. 
The reports of the viewers show this. If 
in any case they had no notice and injus- 
tice has been for that reason done, the 
remedy i^ an application to the Court of 
Quarter Sessions to open the decree of con- 
firmation and permit the proper defense to 
be DOW made. It cannot lie by, allow the 
report to be finally confirmed, payment to 
be demanded from and made by the 
county, and then object when called upon 
to reimburse the county that it did not 
have notice of the proceedings pending for 
the opening of one of its own streets, and 
ought not therefore to be bound by the 
judgment standing in full force against it 
on the records of the proper court. 

We decline therefore to enter upon the 
subject of actual notice to the city in this 
case. A judgment has been rendered 
against the city in each of the cases that 
go to make up the plaintiffs claim, in a 
statutory proceeding conducted in accord- 
ance with the directions of the statuto of 
which the city was bound to take notice. 
It is bound by that judgment until it is 
opened, set aside, or reversed on appeal. 
A fortiori, it is bound as to the county of 
Lancaster, which has paid the money for 
the city after final judgment and under the 
compulsion of a statutory direction. 

The judgment is affirmed. 



InteUectual Partnerships. 
Intellectual partnerships between law- 
yers, more or less resembling that between 
Mr. Stry ver and Sidney Carton as depicted 
in the **Tale of Two Cities," are not un- 
common. In the second installment of the 
"Ghost of Nisi Prius," in the July Oreen 
Bagy Mr. A. Oakey Hall causes a very 



entertaining " spook" of our court-house to 
discourse as follows about two well-known 
New Yorkers: 

"William M. Evarts, about 18 .0, began 
to take high rank at the bar — not for ora- 
torical graces, for he possessed few, but as 
a great condenser of facts and perfection in 
logic ; besides being indoctrinated in legal 
principles, and arguing from those in pre- 
ference to citing cases. I always followed 
Evarts into a court-room, for his keenness 
of reply, his apt repartee and clinching re- 
torts. But in those days Evarts owed 
much to his partner, Southmayd, an unam- 
bitious attorney, who cared for nothing in 
life but incessant devotion to law. He 
would come into court with a far-away 
look, as if he were communing with the 
spirit of Bacon. He walked in the street 
as if wrapped in mental soliloquy; and in 
his office was never so delighted as when 
Evarts brought in, or started, some subtle 
point. He it was who prepared the Evarts 
briefs, for which he ransacked ancient and 
modem legal literature with the assiduity 
of the old * Prodigious' in * Guy Manner- 
ing.' I mention Southmayd as the type 
of a lawyer who asks no other reward for 
himself than what is obtained from research 
and illustrating legal philosophy through 
the medium of other brains and tongues, 
filtering bis streams of research. South- 
mayd was said, in the profession, to have 
never had miscarry a pleading, a trust deed, 
or a will. And his admiration for Evarts 
approached idolatry." 

The natural love of paradox disposes 
some people to exaggerate the comparative 
importance of the silent member of such a 
firm. We do not believe that Mr. South- 
mayd to any material extent did Mr. Evarts' 
thinking, though unquestionably the former 
furnished the latter with material and sub- 
stantially aided him by suggestion and criti- 
cism. The principal value of partnerships 
between lawyers lies in this feature of co- 
operative and mutually corrective eflbrt. 
Lawyers who spend so much of their time 
in court-rooms as Mr. Evarts did during 
his active years, and as Mr. Choate does 
at present, must of necessity have the 
drudgery of practice done for them, but 
such circumstance justly entails no detrac- 
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tion from their fame. Indeed, one of the 
tests of greatness at the bar under modern 
conditions is the faculty to instantaneously 
assimilate and use the results of other per- 
sons' labor. All of this is said without in- 
tention of belittling Mr. Southmayd's title 
to recollection in legal circles. To an un- 
usual and preeminent degree he possessed 
technical mastery of his profession, and, 
by reason of peculiar temperament, law 
■doubtless is to him, as poetry was to Words- 
worth, its own exceeding great reward. — 
The N. Y. Law Journa., 



It is commonly said that Sir Charles 
Russell, the great English lawyer, never 
made less than $100,000 to $125,000 a 
year, for many years preceding his promo- 
tion. Large as his income was, there were 
half a dozen men at the bar running very 
close to it. Sir Richard Webster and Sir Ed- 
ward Clarke were said to make fully $100,- 
OOO a year each. Other barristers, such 
as Mr.' R. B. Finlay, Sir Henry James, 
Mr. J. T. Murphy, Mr. Lawson Walton, 
Mr. Fielding Dickens, Mr. W. Willis, Mr. 
Cozens Hardy, Mr. Graham Hastings, are 
credited with almost equally large earnings. 
The greater part of the bar, however, re- 
ceive considerably less for their services. 
Men like Mr. English Harrison and Mr. R. 
M. Bray, are kept actively engaged with 
work bringing them from $5,000 to $25,- 
000 a year. Probably half the men at 
the junior bar are notmakiu;; $750 a year, 
while many men of highest attainments are 
not making, and have not made for years 
past, $250 a year. 



Luther Laflin Mills, the Chicago 
criminal lawyer, says that when he was a 
boy he frequently accompanied his father, 
who was a wholesale merchant, on collect- 
ing tours through the northwest. They 
had to travel by wagon, and, as the father 
would have largo sums of money about 
him, it was often a problem where they 
could safely put up for the night. ** My 
boy," the old man used to say, "it is safe 
to stay at a house where there are flowers 
in the window." 



Thb Green Bag comments on the 
changes brought about by the whirligig of 
time : ** Three years ago a young lawyer 
named John W. Goff, in defending an in- 
dieted client before Recorder Smyth, was 
fined for contempt of court. This con- 
sisted of advising his client not to arise for 
identification by a witness on order of the 
court — the counsellor taking the point that 
this was compelling the client to be a wit- 
ness against himself. Now, on New Year's 
Day, the disciplined young lawyer suc- 
ceeded the disciplining judge." 



A Texas judge has recently held that 
laws against ticket scalpers are unconstitu- 
tional, on the ground that when a railroad 
company sells a ticket it presumably gets 
all that it is worth, and that a scalper has 
the same rights that dealers in other 
second-hand articles have. 



A Georgia judge, warning his people in 
regard to coming into court intoxicated, 
used these words: "I wish to put every 
party on notice that if they come into this 
court-room while I am sitting on the bench 
drunk they had better look out." 



A queer decision is reported from Pitts- 
burg. A mother left a child with a friend 
and contracted for its board. She failed 
to pay its board, and when she demanded 
the child compliance with the demand was 
refused, the friend claiming to hold it for 
security. The court is said to have de- 
cided that the friend is entitled to the cus- 
tody of the child until the bill is paid. 



In Kansas City, we understand, there is 
a city ordinance providing that practising 
attorneys shall pay twenty dollars a year 
for license to practice. The ordinance has 
been practically a dead letter. It is now 
proposed to enforce the law, and several 
attorneys have been arrested for non- 
payment of the fee. 
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Commonwealth ex rel. City of Lancaster, 

Appellant, vs. 8. S. Martin, Treasurer of 

Lancaster Ooonty. 

Right of County to hold and credit Citt/^8 
share of license money against a judg 
ment — Duty of County Treasurer — 
Mandamus—Acts of May IS, 1887, 
P. L., 108. 

The portion due to the city, of the money 
paid to the county ti-easurer for liquor licenses 
under the Act of 1891 is not county money, but 
i« the money of the municipality entitled to it. 
The county has no lien on it and cannot hold it 
for payment of a judgment against the city. 
Tl»e County Commissioners have no control 
over it, and cannot abrogate or modify the duty 
of the County Treasurer with respect to it, 
which is to pay it over to the city, and their 
warrant is not an indispensable voucher for him. 
He nnay upon settlement of his accounts with 
the County Auditors make proof by receipts or 
in any competent way of payments to those en- 
titled. 

The County Treasurer is therefore subject to 
mandamus to enforce payment to the City of 
its share of the license money, and the county 
should not be allowed to intervene in such pro- 
ceedi ngs. 

It seems that the County might under some 
circumstances be ultimately liable as a surety of 
its Treasurer, but as such would have to rest 
upon the equities of its principal. 

Appeal of plaintiff from the judgment 
and decree of the Court of Common Pleas 
of Lancaster county. 

The County of Lancaster having ob- 
tained judgment January 12, 1893, against 
the City of Lancaster for $74,584.34 for 
street damages, paid under the Act of 
1854, which judgment was, on March 26, 
1894, affirmed by the Supreme Court (See 
10 Law Review, 65, and 11 Law Re- 
view, 153), the County Comroissioers no- 
tified the County Trcasurey not to pay 
over the city's share, under the Act of 
1891, of license fees paid to him in April, 
1894, amounting to $32,188. The city 



then obtained an alternative mandamus 
against the County Treasurer, to compel 
payment, and the County Commissioners 
intervened, claiming the right to appropri- 
ate the money as part payment of their 
judgment. The Court below refused to 
grant a peremptory mandamus, holding 
that the treasurer had performed his whole 
duty, having put the money in the treasury 
subject to distribution on the warrants of 
the County Commissioners (See 12 Law 
Review, 173.) The plaintiff thereupon 
took this appeal, assigning for error this 
action of the Court. . 

Brown ^ Hensel, John E. Snyder, 
W, T. Brown and J. W, Brown, City 
Solicitor, for appellant. 

In townships the $75 is, perhaps, to be 
paid primarily to the person who holds the 
office of County Treasurer, under the Acts of 
1887 and 1891 its supplement; but in the 
case of a city, such as we are now concerned 
with, no provision whatever is made for 
passing the whole of the moneys through 
the hands of the County Treasurer, though 
it may be conceded that far convenience 
sake this practice has prevailed in nearly 
all the counties of the Commonwealth, if 
not entirely. 

When paid to the County Treasurer it 
is paid to him as the agent, on the one 
hand, of the county for the $100, and on 
the other hand, of the city, borough or 
township for the balance. In Philadelphia 
vs. Martin, 125 Pa., 583, it was held that 
" a County Treasurer when called on by 
the law-making power of the State to act 
for the State, is designated by his official 
title; but it by no means follows that he is 
any the less the functionary of the Com- 
monwealth when duties and obligations to 
the State, which are in no way connected 
with the affairs of the county, are imposed 
upon him, from the performance of which 
he cannot escape." 

The City Treasurer may have other 
duties than those relating to the city. 

Com. vs. Durkin, 109 Pa., 138. 

It never contemplated that there should 
go into the county treasury any larger 
proportion of these moneys than was 
assigned to the counties for^ their respect- 
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ive use, and there is nothing to show the 
money due to the city in this case was '*in 
the county treasury." The County Treas- 
urer has no authority to put it there. He 
is simply a ministerial officer to do the act 
prescribed by the statute, and as such the 
meney is still in his hands. There is no 
" county treasury" strictly speaking, in 
this county. 

The commissioners have no power to 
control or draw warrants for any but the 
county's share of the license money. 

In Com. V8. Johnson, 2 Binney, 275, it 
was ruled that mandamus would lie to com- 
pel the Supervisors of public roads to pay 
orders drawn upon them by Justices of the 
Peace, who were authorized by Act of As- 
sembly to draw such orders. 

The existence of a remedy in equity is 
not a ground for refusing a mandamuB, 
Com'th. vs. Com. of Allegheny County, 
32 Pa., 223. 

The general rule in Pennsylvania is that 
where a ministerial act is to be done, and 
there is no oiher specific remedy, a man- 
damuB will be granted to do the act re- 
quired. 

Griffith u«. Cochran, 5 Binn., 103. 

Com'th. VB. Cochran, 1 S. and R., 473. 

Com'th. v». Johnson, 2 Binn., 275. 

The county would not be liable if the 
County Treasurer failed to pay over this 
money. 

No person can in this manner interfere 
with the collection of moneys due to any 
government or municipality. The revenues 
of a municipality are not liable to seizure 
for debts. 

Dillon on Mun. Cor., Vol. I., p. 159 ; 
Vol. II., p. 99. 

Pittsburg rs. McKnight, 91 Pa., 202; 
Pittsburg v%, Harrison, 91 Pa., 211. 

A municipal corporation cannot be made 
a garnishee, nor can public moneys held by 
any one in an official capacity be made the 
subject of attachments. City of Erie r«. 
Knapp, 29 Pa. State, 178 ; Buckley v%, 
Eckert, 3 Pa. State, 368. 

A. F. Hostetter, W. F. Beyer and 
Thomas WhiUov^ County Solicitor j for 
Appellee. 

If the County Treasurer was not en- 

" ^d by law to have this money paid to 



him, then it was a voluntary raispayroent 
and cannot be recovered. 

While a county treasurer may be for 
some purposes an official for the state 
under the name of county treasurer, this is 
never carried beyond duties to the state it- 
self. Here it is alleged municipal duties 
are imposed. 

If this money was not county funds 
then it is not protected by the treasurer's 
bond, and such could not have been the in- 
tention of the legislature. 

The plain and reasonable intention of 
the legislature in the act of 1891, clearly 
expressed, was: 

1. To fix the amount of license to be 
paid by applicants in cities, boroughs and 
townships respectively. 

2. To direct that all applicants for 
license should in the first instance pay the 
whole fee into the treasury of the county, 
whose Courts and officers grant and de- 
liver the licenses. 

3. That the other parties entitled to 
share then look to the county, and that it 
through its treasurer make distribution, 
paying to the cities, boroughs and town- 
ships their respective portions. 

The Act of June 1, 1889, and April 29, 
1844, charge the state's share of personal 
property tax directly against the counties. 

Under these Acts the Courts have held 
that the State can recover from the county 
by suit. In the County of Schuylkill v*. 
The Comm., 36 Pa. St. ,674. 

A recovery was thus had under the Act 
of April 29, 1844. And in Comm. vs. 
Phila., 157 Pa. St., 543, the Supreme 
Court sustained a recovery from the City 
of Philadelphia under the Act of June 1, 
1889. 

In the same manner the county is here 
liable for the city's share of license money. 

Even in the absence of express enact- 
ment the mere fact that the Treasurer is 
designated to receive the money might 
make the county liable. 

Cora. vs. Philadelphia, 157 Pa., 543. 

The Court has a right to intervene, and 
an action at law would be the proper pro- 
ceeding. The county has a right to hold 
these moneys and appropriate thena 
towards its judgment. 
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We are not diverting municipal revenues. 

The principle that municipal revenues 
cannot be taken or arrested in transitu by 
attachment is admitted. This is all that 
the cases cited bj the appellants sustain. 

The contention here is to hold moneys 
as a credit on a judgment due by the very 
party who claims it. 

^^A judgment is a sufficient voucher, 
and as high authority as any appropriation 
by Councils." 

Monaghan V8, Philadelphia, 28 Pa. St., 
209. 

And if the Treasurer refuses this pay- 
ment, the Court would by mandamus com- 
peF payment of the judgment " out of the 
moneys in the City Treasury, "which would 
include these moneys. 

We are entitled to setoff our judgment 
under the Defalcation Act of 1705. 

Purdon's Digest, page 668, pi. 1. 

" A judgment in one action may be set 
ofT against a judgment in another action 
though obtained in different Courts." 

Filbert vs. Hawk, 8 Watts, 444. 

This power does not depend on Acts of 
Assembly. 

Ramsey's Appeal, 2 Watts, 230. 

Besides, the mayor and finance commit- 
tee agreed to allow this credit, and are 
now estopped from denying it. This fact 
was admitted by the demurrer. 

Mandamus was refused when there were 
contested facts which should be tried by a 
jury. 

Com. vs. Commissioners, 5 Rawle, 75. 

Com. vs. Dickinson, 83 Pa., 460. 

July 18, 1895. Opinion by WiL- 

LIAMS, J. 

The duties imposed upon county treas- 
urers by the license law of the Common- 
wealth are additional and special. The 
price of the license is received for such 
uses and purposes as the law provides. If 
it is received for the use of the county it 
becomes a part of the money of the county 
in the hands of the treasurer, and is paid 
out on the orders or warrants of the 
County Commissioners. If it is received 
for the use of the State it is the money of 
the State, for which the receiving officer is 
primarily liable. If it is received for the 



use of the city, borough, township or 
school district, it is the money of the muni- 
cipality entitled to receive it for its own 
use, and it is the duty of the receiving 
officer to pay to the owner. Such moneys 
do not become county moneys because they 
are in the custody of the county treasurer, 
nor is the custody of the treasurer neces 
sarily that of the county. In the case now 
before us the Act of June 9, 1891, P. L. 
248, provides, inter alia^ as follows : " In 
cities the sum of one hundred dollars, in 
boroughs and townships one-fifth of the 
license, shall be paid to the treasurers of 
the respective counties for the use of the 
counties, and the balance shall be paid to 
the treasurer of the respective cities, bor- 
oughs and townships for their respective 
use." If this act stood alone, a payment 
by the person to whom the license was 
granted to the treasurer of the respective 
county, city, borough and township enti- 
tled to a share of the license money, or so 
much thereof as each was entitled to re- 
ceive, would have been a good payment. 
But the Act of May 13, 1887, and several 
earlier statutes, had made the county 
treasurer the proper person to receive the 
price of the license, whoever might be en- 
titled to the ultimate benefit of it. As- 
suming, as I think we must, the continu- 
ing force of these earlier statutes, as 
far as this subject is concerned, the 
payment of the price of their licenses 
was properly made by those to 
whom licenses to seU liquors were granted 
in Lancaster county, to the county 
treasurer as the designated receiver. The 
duty, which but for these earlier statutes 
would have fallen on the applicant, must 
now fall upon the holder of the money, 
and it becomes his duty to carry out the 
mandate of the Act of 1891 that " the 
balance shall be paid to the treasurer of the 
respective cities, boroughs, and townships 
for their respective use." The balance is 
not county money in any sense. The 
county cpmmissioners have no control over 
it. They cannot abrogate or modify in 
any degree the duties of the county treas- 
urer as the statutory receiver of the license 
money; nor is their order and warrant an 
indispensible voucher for him. He may 
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upon the settlement of his accounts with 
the county auditors make proof in any 
competent way of the payment of the 
money he holds for others, by the receipts, 
properly executed, of those entitled to re- 
ceive the money. The mistake of the 
learned judge of the court below was in 
treating the license fees as indistinguish- 
able from other county moneys. He states 
his own view of the situation thus: " The 
county treasurer, having paid the money 
into the county treasury for the use of the 
county, was no longer liable to a suit at 
law or subject to a writ of mandamus 
therefor, or on account thereof." But the 
county treasurer had power to pay into 
the county treasury for the use of the 
county only one hundred dollars out of the 
price of each license. As to the other 
four hundred dollars the statutory direction 
was ** the balance shall be paid to the 
treasurer of the respective cities, boroughs 
and townships for their respective use." 
The county has no interest in any part of 
the license money except that part which 
the statute directs shall be for its use. The 
treasurer has no power to pay it into the 
county treasury for the use of the county, 
but is bound to credit it to the account of 
the owner, and pay it to the proper treas- 
urer. This duty is imposed, not on the 
county, but on the county treasurer. He 
is the party primarily liable therefor, and 
he is necessarily subject to a mandamus to 
quicken, or to compel appropriate official 
action in relation thereto. 

The county might be ultimately liable 
as the surety of its officer, and might be al- 
lowed to intervene whenever upon equit- 
able principles a surety would be allowed 
to do so ; but a surety under such circum- 
stapces must rest upon the equities of his 
principal, and not upon some independent 
cause of action of his own. In this case we 
can not see upon what theory the county 
was allowed to intervene, except the mis- 
taken one that the money had been paid 
by the treasurer " into the county treasury 
for the use of the county," so that it 
could only be withdrawn upon the warrant 
or the county commissioners, and that in 
consequence of such payment the treasurer 
" was no longer liable to a suit at law or 



subject to a writ of mandamus therefor or 
on account thereof" As this theory can- 
not be sustained for the reasons already 
given, and as the county as the surety of 
its officer is asserting no equity growing 
out of that relation, no right to intervene 
is apparent^ and the order of December 
13, 1894, permitting the county to come 
in and answer, and thereafter to conduct 
the proceeding on behalf of the defendant, 
is reversed. 

The answer of the defendant Martin sets 
up the same line of defense as that fol- 
lowed by the county, with the additional 
averment that the County Commissioners 
had notified and required him to withhold 
the money claimed by the city because the 
county held a judgment against the city to 
which it proposed to appropriate the money 
in his hands. They might with equal 
propriety attempt to seize the moneys of 
any other debtor of the county in the 
hands of some third person by a simple 
notice not to pay over. They have no 
lien on the money because of the relation 
of debtor and creditor; they acquire no 
lien by their notice ; their notice is, there- 
fore, no defense to the person who holds 
their debtor's money, when he is called 
upon to pay it over to him to whom it be- 
longs. That is the situation here. It fol- 
lows that the demurrer should have been 
sustained and a writ of mandamus awarded. 
The judgment overruling the demurrer 
and permitting the defendant to go without 
day is now reversed, and judgment is en* 
tered on the demurrer in favor of the 
plaintiff. 

The record is remitted and a procedendo 
awarded. 



Shroder, et al., Appellants, vs. The City of 
Liftncaster. 

Spe^nal and general Acts — When con- 
current — When not inconsistent and 
former not repealed by latter — Dam- 
ages against City of Lancaster for 
laying water pipes — Acts of March 
21, 18S6, P. i., m, and May ^5, 
1887, P. Z/., 267, concurrent. 

There cannot be different standards of right, 
but there may be different methods of remedy 
oo-existing. 
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The local Act of March 21, 1886, and the gen- 
eral Act of May 25, 1887, providing for the 
ascertainment of damages for laying city water 
pipes through private property, differ merely in 
mattais of procedure, and are not mutually in- 
consistent. The Act of 1887 is merely cumula- 
lathre, giving additional powers for the same 
parpoee and end as those given to the City of 
Laocaster by the Act of 1886. The Acts are 
therefore concurrent, and both in force in Lan- 
caster. 

The genera] Act of 1887 has no repealing 
clause, and therefore would not repeal the 
previous local Act of 1836 if the latter were in- 
consistent with it. 

Proceedings to asceitain damages against the 
city of Lancaster for laying its water pipes 
through private property will not be set aside 
because conducted under the Act of 1887, 
although that Act did not repeal the Act of 

1886, as such proceedings may be conducted 
under either or both of these Acts. 

Appeal of Francis Shroder and Catha- 
rine H. Long from the action of the Court 
of Common Pleas of Lancaster county, in 
sustaining exceptions filed by the city of 
Lancaster to appointment and proceedings 
of viewers to assess the damages proper to 
be paid by the city of Lancaster to said 
Francis Shroder and Catharine H. Long, 
for entering upon, taking and appropriating 
the lands of the appellants for laying water 
mains in, under and through the same, and 
setting aside the report of viewers, and all 
proceedings in the matter. 

The Court below sustained exceptions 
filed 4>y the city, holding that the Act of 
March 21, 1886, governed such proceed- 
ings, and the proceedings being under the 
Act of May 25, 1887, were improper. 
[See 11 Law Review, 257 and 390.] 
This appeal was then taken and this action 
of the Court assigned as error. 

. />. McMullen and W. H. Roland^ for 
appellants. 

The first question to be determined is 
whether or not the general law of May 25, 

1887, supersedes or repeals the special law 
ofMarch 21,1886. 

Section 4 of the Act of March 21, 1836, 
provides that ** If the parties cannot agree 
upon the compensation to be made the 
owner or owners of such lands, * * * it 
shall and may be lawful for the parties to 
appoint six suitable and judicious persons, 
who shall act under oath or affirmation, or 



if they or a majority cannot agree on such 
persons, then either of the parties may 
apply to the Court of Common Pleas, of 
the City and County of Lancaster, and 
said Court shall award a venire^ directed 
to the sheriff, to summon a jury of disin- 
terested men in order to ascertain and re- 
port to the said Court what damage, if any, 
has been done by the said mayor, alder- 
men and citizens of Lancaster." 

Section 2 of the Act of May 25, 1887, 
provides : " Prior to any appropriation, the 
city or borough shall attempt to agree with 
the owner as to the damages done, or likely 
to be done, to him ; if the parties cannot 
agree, or the owner cannot be found, or is 
not 9ui juris^ the said city or borough may 
file its bonds in the Common Pleas Court 
of the county, conditioned for the pay- 
ment to the owner or owners of the prop- 
erty appropriated, of the damages for the 
taking thereof, when the same shall have 
been ascertained, according to law. Upon 
the approval of the bond and its being 
filed, the right of the corporation to enter 
upon the property, or rights intended to 
be appropriated, shall be complete. Upon 
petition of either the property owner or the 
city or borough at any time thereafter, the 
said Court shall appoint five disinterested 
freeholders of the county, to serve as 
viewers, to assess the damages proper to 
be paid to the owner for the property or 
right appropriated, and shall fix a time for 
their meeting, of which notice shall be 
given to both parties. When the report is 
filed, either party may appeal and have a 
jury trial, as provided by law." 

The Constitution requires that compen- 
sation be paid or secured before taking the 
land. 

The land of the appellants was entered 
upon as taken without any regard to any 
of the provisions of either of the Acts of 
1836 and 1887 or Article XVI, Section 8 
of the Constitution. The city of Lancaster 
never agreed or attempted to agree upon 
any compensation to be paid to the owners. 
They never asked for the appointment of 
six suitable and judicious persons, nor 
petitioned the Court for viewers. Neither 
did they give any surety for damages. 
The city entered and took as trespassers. 

Digitized by VjOOQIC 



818 



LANCASTER LAW REVIEW. 



Proceedings were subsequently eon- 
ducted under the Act of 1887, the city 
being duly notified and taking part therein 
without objection. 

The Act of May 25, 1887, repealed 
the Act of March 21, 1836. 

Whenever any law regulating the 
municipal affairs of a given class shall be 
found to conflict with a previous local 
statute applicable to any member of the 
class relating to the same subject, the 
latter must give way. 

Com. vs. MacFerron, 152 Pa., 244. 

Quinn vs. County of Cumberland, 162 
Pa., 62. 

A general act bearing upon the same 
subject matter supersedes previous special 
acts, and therefore repeals them by neces- 
sary implication. 

Best vs. Baumgardner, 122 Pa., 17. 

Musser vs. Commonwealth, 25 Pa., 126. 

Keller vs. Commonwealth, 71 Pa., 418. 

Newbold vs. Pennock, 154 Pa., 591. 

The city has always followed the Act of 
1887, adopted it by publishing it in its book 
of ordinances. 

The Act of 1887 may be construed as 
not in conflict with the Act of 1836, but 
only as amendatory. The Act of 1836 
does not provide for a fixed number of 
jurors, nor for cases where the owner can- 
not be found or where the parties are not 
sui juris. The Act of May 25,' 1887, 
remedies these defects. 

J. W. BrowHy City Solicitor, for ap- 
pellee. 

The Act of 1887 is a general law relat- 
ing to cities and boroughs of the Common- 
wealth. It contains no repeal of the 
special Act of 1836, applying to Lancaster 
city, and does not conflict with it. 

Quinn vs. County of Cumberland, 152 
Pa., 62. 

Com. vs. MacFerron does not therefore 
apply. 

General acts are ordinarily held not to 
repeal the provisions of charters granted to 
municipal and other corporations, or special 
acts passed for their benefit, though con- 
flicting with the general provisions. 

Endlich on the interpretation of statutes, 
section 228. 



City of Harrisburg vs. Sheck, 104 Pa. 
St., 53. 

Musser vs. Com. and Keller vs. Com. 
relate entirely to criminal proceedings. 

Best vs. Baumgardner interprets the 
Act of May 18, 1887, which expressly 
provided that it " extended to all counties 
in the Commonwealth." 

Newbold vs. Pennock, 154 Pa. St., 591, 
simply rules that a local act is repealed by 
a general one containing a repeal of all 
laws inconsistent therewith. 

The city never regarded the Act of 1836 
as inoperative. It is still in force, and 
this is the only question in this case. 

A general law on a subject matter which 
has been provided for in certain localities 
by special laws will not, although it con- 
tains a general repeal of acts inconsistent 
with it, annul or alter the special provis- 
ions in those localities. 

Brown vs. County Com., 21 Pa. St., 37. 

Siford vs. Com., 101 Pa. St., 200. 

Dyer vs. Covington Twp., 28 Pa. St., 
186. 

Malloy et. al.^ vs. the Com., 115 Pa. 
St., 25. 

Morrison vs. Fayette County, 127 Pa., 
St., 110. 

Rhymer vs. Luzerne County, 142 Pa. 
St., 108, 

Murdock's Petition, 149 Pa. St., 341. 

Bell vs. County of Allegheny, 149 Pa. 
St., 381. 

Endlich on Interpretation of Statutes, 
Sec. 223. 

McCleary, Appellant, vs. Allegheny 
County, 163 Pa. St., 578. 

The appellee was not a trespasser, as 
there was an agreement with the appellants 
in pursuance of which the land was entered 
upon and taken. 

July 18th, 1895. Opinion by Fell, J. 

Proceedings under the Act of May 25th, 
1887, to recover damages for injuries to 
the plaintifTs lands caused by the City of 
Lancaster in extending its water- works, 
were set aside on the ground that the Act 
does not apf^ly to the city and that the only 
remedy is that provided by the Act of 
March 21st, 183G. The earlier act author- 
izes the city to enter upon and occupy such 
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ands as raay be necessary for erecting and 
naintaining its water-works, and provides 
hat if the parties cannot agree upon the 
jonipenaation to be paid the owner they 
ihall appoint six persons to assess the 
lamages, and in the event of their failure 
*o agree in the selection of the suitable 
persons, the Court shall issue a venire and 
the sheriff shall summon a jury. The Act 
»f 1887 is "to authorize cities and bor- 
3ughs to condemn property and rights 
inside and outside their limits for the pur- 
pose of obtaining and securing water," and 
it provides that the parties shall first 
attempt to agree upon the damages to be 
paid, and if they fail to do so the Court 
shall appoint five viewers to assess damages. 
The Act of 1887 is general, and relates 
to all of the cities and boroughs of the com 
monwealrh. The remedy provided by it 
is for an injury for which the right to com- 
pensation is undoubted, and we see no rea- 
son why the defendant should be exempt 
from its provisions. It does not, however, 
follow that it furnishes the only remedy 
open to the plaintiffs. The acts may both 
apply, and the remedies be concurrent. 
There cannot be different standards of 
rights, but there may be different methods 
of remedy. Statutes which give repugnant 
rights are irreconcilable, and the later must 
prevail ; but different and distinct remedies 
may co exist. The Acts of 188t; and 1887 
upon this subject differ in mere matters of 
procedure. There is no substantial differ- 
ence in rights or results. They differ only 
as to the preliminary proceedin<rs which 
may lead to a settlement or a jury trial. 
There is no reason why they may not be 
concurrent and the proceedings be under 
either. The Act of 1887 has no repealing 
clause; it is clearly cumulative. It takes 
away no powers already existing, but gives 
ad^Htional powers to be exercised in a 
slightly different way but for the same pur- 
pose and to the same end. 

In Commonwealth vs. MacFerron, 152 
Pa., 244, the question was whether when 
a city passes from one class to another it 
becomes subject to all the laws governing 
the class which it enters, and it was held 
in the opinion by Williams, J., that it did 
become subject to them so far as its 



legislation conflicted with the uniform j}lan 
of municipal government provided for cities 
of the class of which it became a member, 
and that so far as its former legislation 
was not in conflict with the legislative 
plan of the new class it remained in full 
force. In Quinn vs. Cumberland county, 
162 Pa., 55, two acts of assembly provid- 
ing different and irreconcilable methods for 
the performance of a corporate power were 
under consideration, and it was decided 
that the repealing clause of the later act 
operated upon the former. No question 
decided in either case arises in this. We 
have here different methods of procedure 
provided by different acts, and no repeal- 
ing clause in the later act, and the rule 
that a previous local statute is not repealed 
by a subsequent general statute incon- 
sistent with it unless words of repeal are 
employed for that purpose, applies. 

The order of the Court of Common 
Pleas, setting aside the report of the 
viewers and all proceedings, is reversed, 
and the record is remitted with a proce- 
dendo. 



gegal ^iscelhng. 



Decrease in Litigation. 

In July this year there were issued in 
the Superior Court, Manitoba, at Winnipeg, 
349 writs. Last year on the same day 
there were 609 ; litigation has decreased 
in the county courts, notwithstanding the 
increased jurisdiction. We are just intro- 
ducing The Judicature Act. In England 
the same complaint exists. The Law 
Magazine and Revien^ May, 1895, says: 

"The fruits of the Judicature Act are 
now becoming ripe ; the total of causes for 
hearing during these sittings in ihe Queen's 
Bench Division being only 368, and in the 
Chancery Division 404. No wonder that 
the Bar is grumbling. The Judicature Act 
has ruined the profession. 

"The fact is, as pointed out by Mr. 
Justice Manisty some years ago, merchants 
and traders will not go for justice to the 
Queen's Courts, on account of the terrible 
expense and procrastination causpdjfirsUy, 
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by multifarious interlocutory proceedings 
permitted before a case is ripe for trial; 
and secondly, by the power of the judge, 
at his own sweet pleasure, to disregard the 
verdict of the jury, and to enter judgment 
for the other party. 

"Merchants and traders go to arbitra- 
tors instead of to courts. Some wise heads 
restored the Guildhall Sittings in the city, 
hoping thereby to avert the loss. But, 
'once caught, twice shy,' merchants pre- 
ferred to continue to trust in arbitration, 
and despised the forensic tinsel. So the 
poor judge sat in solitary grandeur in the 
Guildhall with no cases to try. 

" Next move was to institute a ' Com- 
mcrcial Court' within the courts in the 
Strand. But curiously there is no official 
definition of what is a 'Commercial Case.' 
So the judge may cause v^st expense by 
declining to consider ' Corfu -iccial ' what 
a reasonable merchant justly deems to be 
so. Result, very few litigants before such 
an uncertain trihunal." 

Much of these remarks apply to the 
courts in Manitoba at the present time. 
Litigation is not entered into by wholesale 
merchants and business men. To be sued 
really ruins the credit of any wholesale or 
retail merchant. The fact is spread abroad 
in mercantile reports, and writ follows 
writ; so that merchants have to avoid the 
courts. They can give relicta judgments, 
make secret agreements, and do anything 
that will mark them as dishonest men all 
their lives, provided that they do not get 
into law. To be sued is a crime, and we 
know cases in which actual blackmail has 
been levied under threat of issuing a writ. 
Again, merchants have sought an official 
assignee to dispose of all insolvent estates. 
The main official in Manitoba, Mr. S. A. 
D. Bertrand, has had hundreds of estates 
under his control, and never vet has he 
applied to the courts for advice — and his 
name very rarely appears before the 
courts. Litigation nowadays is mainly re- 
sorted to by insolvent corporations, men 
who have nothing to lose in litigation and 
never pay costs if they lose, and married 
women. In other words, commerce has 
deserted the courts. A grain case never 
reaches the courts, and yet it is the great 



commercial event of the year and thousands 
of transactions arise. Whether commerce 
will ever return is another matter.— 
Western Laiv Times. 



A MAN of ingenious mind and appar- 
ently ample leisure has gone to the trouble 
of figuring out the number of lawsuits 
brought in each country in a year, and he 
has reached the conclusion that the United 
States is a better country for attorneys and 
counselors than any other civilized land 
under the sun. He figures as lawsuits civil 
actions only, taking into no account pro- 
ceedings of a criminal character brought 
by the public authorities against individ- 
uals. He has ascertained that, taking the 
figures for the last ten years as a fair 
average, there are 1,250,000 lawsuits 
brought in England every year, 750,000 
in France, 1,400,000 in Italy, 3,300,000 
in Germany and 5,500,000 in the United 
States. 



Joseph Choate told the graduates of 
the Harvard Law School that he considered 
America the paradise of judges and law- 
yers. ''When I hear lawyers speaking 
dolefully of the future," he remarked, " I 
say, 'Come to New York, for Mr. Carter 
will soon be retiring aiid will leave room 
for a thousand lawyers.' " But the special 
advantage to American lawyers which Mr. 
Choate pointed out is the great number of 
lawyers and judges required in this coun- 
try. In New York, with a population of 
7,000,000 people, there are 70 judges of 
the Supreme Court, 7 judges of the Court 
of Appeals, 3 Federal judges, and 1 judge 
in each county, or 140 in all, while in Eng- 
land there are but 32 judges of the first 
class for a population of 30,000,000 of 
people. — Examiner, 



A JUROR having appealed to a judge to 
be excused from serving on account of 
deafness, the judge said: ** Could you hear 
my charge to the jury, sir?" 

*' Y'^es, I heard your honor," said the 
juror; "but I couldn't make any sense 
out of it." He was e^ccused. 

Digitized by VjOOQIC 



LANCASTER LAW REVIEW. 



821 



Lancaster Law Review. 



Vol. XII. ] MONDA 7. SEPT. 2, 1895. [No. 41. 



ommon menS'' 



C. p. OF LANCASTER CO. 

Mohler, Burgess of liplirata Borough, vs. 
The Ephrata Water Oo. 

Answer to bill in equity — What need not 

be set forth therein — Costs thereon — 

When not allowed on part of answer. 

An answer like a bill in equity should be ex- 
pressed in as brief and succinct terms as possi 
ble, and need not answer literally all the divers 
circumstances set out in support of a fact 
alleged in the bill, nor should it contain matters 
irrelevant, immaterial, and not responsive to the 
questions raised by the bill. It should not set 
forth contracts, propositions, or other instru- 
ments in haec verba^ but aver or proffer readi- 
ness to furnish copies of them. 

Such unnecessary matter cannot be added as 
an ''appendix,'* so as to enable the defendant 
to draw costs for it as for his answer filed. An 
** appendix'* is not recognized by the rules of 
equity pleading. 

Equity docket, No. 8, page 71. 
Bill for injunction. 

June 27, 1894. Preliminary injunc- 
tion dissolved. 

May 29, 1895. Defendant appeals from 
taxation of costs by Prothonotary. 

July 6, 1895. Opinion by Livingston, 
P.J. 

" Speciflcation of objection to the taxa- 
tion of costs, etc., etc. 

Defendant objects and excepts to the 
taxation of costs by the prothonotary in the 
above case, and says that he erred in not 
allowing defendants costs for drawing his 
entire answer; only having allowed him 
for drawing the answer down to the ap- 
pendix on page 7 of the printed answer, 
whereas he should have allowed him 
$33.84 additional for drawing the 18 pages 
included in his answer, beginning on page 
7 and ending on page 24." 

In equity, every bill shall be expressed 
in as brief and succinct terms as it reason- 
ably can be, and shall contain no unneces- 



sary recitals of deeds, documents, contracts, 
or other instruments in hsec verba^ or any 
other impertinent matter, or any scandal- 
ous matter not relevant to the suit; and 
the same rule should govern the pleader in 
the preparation of the answer to plaintiffs 
bilL The defendant must specifically an- 
swer the particular charges of the bill ; 
that is to say, he must answer the sub- 
stance positively and with certainty, but is 
not compelled to answer literally all the 
divers circumstances set out in support of a 
fact alleged in the bill. 

(1 Har. Pract. in Chan., 223.) 

An answer should not properly set forth 
deeds, contracts, propositions, agreements 
or other instruments or documents in hoec 
verba^ though the bill so prays. The de- 
fendant need only aver or proffer his readi- 
ness to furnish copies of them. 

(1 Har. Pract. in Chan., 223.) 

An answer ought not to go out of the 
bill to state what is not material or relevant 
to the case stated in the bill. 

(Woods vs. Morell, et al.j 1 Johns. 
Chan. Rep., 104.) 

The bill filed in this case is very brief. 

It alleges 1st. That the plaintiff is the 
burgess of Ephrata borough, duly elected 
to said position February 20, 1894. — The 
defendant admits the allegations contained 
in paragraph 1 of said bill, (" but denies 
that the plaintiff, as * burgess of Ephrata 
borough,' has any standing in law or equity 
in such capacity to maintain the said bill 
against defendant, or to demand the relief 
prayed for therein ; and avers that the said 
bill has been filed without any authority 
from the councils of the borough of Ephrata. 
And defendant further avers that the 
council of the borough of Ephrata, by 
resolution passed at a regular meeting on 
June 4, 1894, requested said plaintiff to 
withdraw said bill, and resolved that in no 
event would the borough be responsible for 
costs, etc., incurred by reason of the filing 
of the said bill or the litigation consequent 
thereon.") Said resolution is printed in 
appendix. The portion in brackets is not 
responsive to paragraph 1 nor to the bill 
filed. 

2d. That the defendant is a corporation 
existing by and under the laws of Pennsyl- 
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vania. — The defendant admits the allega- 
tions contained in paragraph 2 of said bill, 
and states that, under the title of " The 
Ephrata Water Company," it was duly in- 
corporated on the loth day of November, 
1878, under the general corporation law of 
April 29, 1874, P. L., 73, for the purpose 
of introducing into and supplying the town 
of Ephrata with pure water, and with all 
the powers conferred upon water companies 
by said act. 

3d. That an ordinance was passed at a 
meeting of the council of the said borough 
of Ephrata, held the second day of April, 
A. D., 1894, granting to said defendant 
the right to use the streets, alleys and 
lanes of Ephrata borough to lay water 

Eipes for the purpose of supplying the in- 
abitants of the said borough of Ephrata 
with water. — The defendant admits the al- 
legations contained in paragraph 3 of said 
bill to be true, ("but says said ordinance 
contained many other provisions besides 
that specified in said bill, and related 
chiefly to the kind of pipes and hydrants 
to be used by said defendant in furnishing 
water to said borough, how said pipes were 
to be laid, how the streets were to be dug 
up and dangerous places guarded, how- 
much said borough and resident consumers 
were to be charged according to a schedule, 
etc., etc., and was intended, if passed, to 
take the place of other ordinances and con- 
tracts then existing with reference to the 
same subject matter, which former ordi- 
nances and contracts the members of said 
borough council and the officers of the said 
water company desired in some respects to 
modify and change.") The portion in 
brackets is not responsive to paragraph 3 
nor the hill. 

4th. That said ordinance, at the next 
regular meeting of the council of the said 
borough of Ephrata, held on the seventh 
day of May, A. D. 1894, was returned 
without the approval of the plaintiff, the 
burgess of said borough, and with his ob- 
jection thereto, and has never been recon- 
sidered or passed over the veto of said 
burgess. — The defendant admits the alle- 
gation contained in paragraph 4 of plain- 
tiff's bill, that said ordinance was returned 
to the council of the said borough of 



Ephrata by the burgess at the next regular 
meeting thereof, without his approval, and 
with his objections ; but states that said 
council refused to accept said veto by a 
vote of four to two at said meeting. The 
council of said borough of Ephrata is now 
and always has been composed of six mem- 
bers, under the general borough law of the 
State of Pennsylvania. 

5th. That the said defendant company, 
since the veto of said ordinance, without 
any authority of law, has entered upon, 
and now is occupying the streets, alleys 
and lanes of the said borough of Ephrata, 
and is digging up and trenching the same 
for the purpose of laying water pipes.— 
In answer to the allegations contained in 
paragraph 5 of plaintiff's bill, defendant 
says said allegations are true so far as they 
relate to the defendants entering upon 
and occupying the streets, alleys and lanes 
of the said borough of Ephrata, and its 
digging up and trenching the same for the 
purpose of laying water pipes, but denies 
that it has acted without any authority of 
law. 

('*It further states, in this behalf, that af- 
ter its incorporation as aforesaid, in the year 
1878, it proceeded to provide, erect, and 
maintain works and machinery necessary 
and proper for supplying said town of 
Ephrata with pure water ; it built a reser- 
voir, entered upon the streets, lanes and 
alleys of said town of Ephrata, within the 
limits of the present borough of Ephrata, 
occupied, ditched and laid pipes through 
the same, and provided a supply of pure 
water to the citizens of said town, all of 
which has been done at great expense to 
defendant, and from the time of its incor- 
poration as aforesaid, to the time when 
said plaintiff filed said bill it has continued 
to supply pure water to the citizens of said 
town and borough of Ephrata without let 
or hindrance.) 

While defendant avers that it is not 
necessary for it to obtain the consent of 
said borough of Ephrata before it can exer- 
cise its right to enter upon the streets, 
lanes and alleys thereof, and to occupy, 
ditch and lay pipes through the same for 
the purpose of supplying water to the citi- 
zens thereof as aforesaid ; and while it 
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avers that it has under its charter the right 
and authority to so enter and lay pipes, it 
ftirther says that it made a proposition to 
the borough of Ephrataon April 18, 1892, 
Tor the occupation of* its streets and the 
supplying of the said borough with water, 
Mrhich proposition was accepted by said 
borough on June 28, 189:2; that it also 
maiie and entered into an agreement in 
writing with the said borough of Ephrata 
on February 4, 1893, in and by which 
said borough agreed, inter alia^ to give to 
the said defendant free, uninterrupted and 
exclusive right to the use of the streets 
and alleys of the said borough for the 
purpose of laying and repairing all water 
pipes and making all necessary connections 
to or with the pame, which said agreement 
was accepted and adopted by said council 
on February 6, 1893; and also by ordi- 
nance passed by the council of said borough 
of Ephrata on the 6th day of February, 
1893, and duly published, the said borough 
of Ephrata granted unto the said defendant 
corporation the exclusive right to use the 
streets, lanes, etc., in the said borough, for 
maintaining a water works. All of which 
duly appears upon the minutes of the coun- 
cil of the said borough. Copies of said 
proposition, contract, ordinances and min- 
utes of council are hereto attached and 
made part of this answer. 

And defendant says that the streets 
alleys and lanes which plaintiff alleges in 
said paragraph of said bill said defendant 
has entered upon and is occupying, digging 
up aud trenching, are embraced or included 
in the territory known as the town of 
Ephrata in 1878, and covered by the 
charter granted to defendant as aforesaid. 

(And the said defendant further avers 
that the said borough of Ephrata has never 
made any regulations whatever as to the 
occupation, ditching or laying pipes through 
the streets, roads, lanes or other highways 
of the same by the said defendant except 
such as are contained in the acceptance of 
the said proposition made by defendant 
and in said agreement dated February 4, 
1893, and with all of which the said de- 
fendant has complied.") The ponions in 
brackets are not responsive to paragraph 5, 
nor to the bill. 



6th. That by said illegal and unlawful 
acts of the said defendant company, the 
borough of Ephrata will suffer irremedial 
damage, and that no damage can compen- 
sate said borough therefor, and that said 
borough is without remedy at law. 

Wherefore your orator prays : 

1. That said defendant, its officers, 
agents, contractors and workmen be en- 
joined and restrained from occupying, dig- 
ging up and trenching the said streets, 
lanes and alleys of the said borough of 
Ephrata, and from laying its water pipes 
therein. 

2. For other and further relief, etc., etc. 
8. That the defendant be required to 

appear and answer, etc., etc. 

The defendant, in answer to paragraph 
6 in plaintiff's said bill, denies that the acts 
of defendant complained of in said bill are 
illegal and unlawful, and that the borough 
of Ephrata will suffer irremedial damage, 
or that no damage can compensate said 
borough therefor, or that said borough is 
without remedy at law. Then follows the 
usual closing paragraph, praying to be dis- 
missed with its reasonable costs and charges 
in this behalf most wrongfully sustained, 
and that the said bill filed by the said 
plaintiff be dismissed. 

This answer is signed by the solicitors 
of defendant, and is affirmed to by the 
President of the Ephrata Water Company, 
the defendant. 

No exceptions having been filed thereto, 
its costs were properly taxable by the pro- 
thonotary, and were taxed by him. 

But the defendant complains that the 
prothonotary did not tax in addition to this 
answer, something which it has attached to 
it, and calls it " an appendix," commencing 
on page 7, and ending on page 24. 

An appendix, Webster says, is some- 
thing appended or added. As Normandy 
became an appendix to England. (Hale.) 

In State V9, Fertig, it is said by the 
Court an appendage (or appendix) is some- 
thing added to a principal or greater thing, 
" though not necessary to it." 30 N. W. 
R., 633 (Iowa). 

In the practice of the English House of 
Lords and Privy Council, in appeals, an 
appendix is a printed volume^ containing 
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the material documents or other evidence 
used in the courts below, and referred to 
in the cases of the parties. (Macph. Jud. 
Com. 84,287, Rap. and Law. Law Dict'y). 
In equity pleading, as recognized by our 
rules, an " appendix " is an unnamed, and 
indeed and unknown quantity, whose 
value when ascertained, will be found to 
be 0. 

On examination of the appendix in this 
case, we find it composed as follows : 

A copy, in haec verba^ of original prop- 
osition of the Ephrata Water Company, 
presented to council on April 18, 1892, 
and accepted June 28, 1892, headed 
** proposition for water," containing nine 
sections, the sixth being a schedule of rates 
to be charged by said company to con- 
sumers, shall not exceed as follows : Terms 
cash in advance for every six months* 
supply, for dwelling houses of various 
sizes, bath tubs, water closets, self-acting, 
each, urinals, self-acting, each, foot tubs, 
wash basins in chamber, hotels, hotel bars, 
hotel wash-basins, first, each additional, 
etc., etc., having a price fixed to each. 

Copy of agreement adopted by council, 
February 6, 1893, set out in full. For 
supplying the borough of Ephrata with 
water, size of main pipes, their material, 
the pressure they must be able to stand, 
where laid, a recapitalation of the prices to 
be charged to citizens for houses, bath 
tubs, water closets, urinals, foot tubs, etc. 
Occupying about a page and a half. 

Copy of borough ordinance, set out in 
full, directing the kind of pipes to be used 
by the Ephrata Water Company in the 
borough of Ephrata, the furnishing of 
hydrants, regulating the construction and 
operation thereof, tax for use of hydrants, 
and again a schedule of rates to be charged 
therefor, being a recapitulation of prices in 
the foregoing schedules, and occupying 
about the same space. 

Abstract of borough minutes relating to 
Ephrata Water Company, occupying four 
pages, including a resolution, "That the 
burgess of the borough of Ephrata be re- 
quested to withdraw the bill of equity filed 
by him against the Ephrata Water Com- 
pany, and further resolved that in no event 
will the borough be responsible for any 



costs and expenses incurred, by reason of 
the filing of the said bill or the litigation 
consequent thereon." 

Most of the matter contained in this ap- 
pendix would be improper to incorporate 
in an answer having no bearing upon the 
question raised by the bill filed, and in no 
way responsive to any matter contained 
therein; it cannot be added by way of 
" appendix," so as to enable the defendant 
to draw costs for it as for its answer filed. 

The prothonotary's taxation is, therefore, 
correct, and the exceptions taken thereto 
must be dismissed. 

Exceptions dismissed by the Court. 



§0mman gleHS-'gaw. 



C. p. OF LANCASTER COUNTY. 
Emma £. Wolf vs. Jacob Wolf. 

Divorce — Cruel treatment — Verdict — 
Evidence i — When not suffi*iient for 
decree. 

Where on a jury trial of an action for divorce 
for cruel treatment the evidence was conflicting 
as to continuous use of threatening, abusive and 
profane language by the defendant, and there 
was no actual personal ilUusage and the verdict 
was for the plaintiff, the court nevertheless re- 
fused a decree of divorce on the ground that the 
evidence was wholly insuflBcient. 

February Term, 1894. No. 9. 

Libel in divorce for cruel treatment. 

On trial before the jury the plaintiff and 
her father and sister testified that the 
plaintiff and defendant had lived with the 
father after their marriage ; that the de- 
fendant was in the habit of continually nag- 
ging at and quarreling with the plaintiff 
and using threatening, profane and abusive 
language to her, and did not provide any- 
thing for her, and worried her so that she 
frequently cried all night. The father 
finally turned him out of the house. The 
plaintiff admitted, however, that the de- 
fendant never called her any " foul " nanoes, 
or struck or abused her. 

On the other side, the defendant testi- 
fied that he worked the farm under agree- 
ment with his father inlaw, and when 
turned out of the house lost his share of 
the crops he had sowed and some other 
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property : that he never used any profane 
or insulting language to his wife. 

Two witnesses testified that the defend- 
ant had always treated the plaintiff 
kindly, and the plaintiff had said to them 
that her husband had always treated her 
well, and never abused and ill treated her. 
This testimony she contradicted. 

The jury brought in a verdict for the 
plaintiff. The defendant then obtained a 
rule for a new trial. 

B. F. Davis, for plaintiff. 
B. Frank EMeman and Edwin M. 
Oilbert, for defendant. 

April 13th, 1896. Opinion by Bru- 

BAKER, J. 

This was an action for divorce on the 
ground of cruelty. The libellant alleges 
that the husband had offered such indig- 
nities to the person of the petitioner as to 
render her condition intolerable and her 
life burdensome, and, therefore, forced her 
to withdraw from his house and family; 
also, that the said respondent has been 
guilty of personal abuse towards the libel- 
lant, and his conduct has been such as ren- 
dered her condition intolerable and life 
burdensome. The jury found a verdict in 
favor of the libellant, the plaintiff. Upon 
an examination of the testimony submitted 
on the part of the plaintiff in this case, we 
find that it is not sufficient to justify the 
Court in basing a decree of divorce upon it. 
We will not, however, grant a new trial on 
the issue, as it could be of no avail to the 
libellant. We shall, however, refuse to 
decree a divorce upon the testimony, as it 
is wholly insufficient. 

Rule discharged. 



Strbgt sprinkling is regarded in Chicago 
V9. Blair, 24 L. R. A., 412, as too evan- 
escent in its benefits to constitute a public 
improvement for which assessments could 
be laid on abutting property. This is di- 
rectly in conflict with a Minnesota decision. 
A note to the case presents all the authori 
ties on the subject of the right to impose 
on abutting owners the duty or expense of 
sprinkling, sweeping, or cleaning streets 
or sidewalks. 



^ttprem^ ^onrt 



Bremer vs. Mohn. 

Attachment execution — Interest in fund 
held in trust under will — Exemption 
— Duty of garnishees. 

When a will directs the executors to invest 
the balance and pay the iutei«8t aemiannually 
to the testator's sou durinf^ his life, and after 
his death to divide the principal among all of 
the testator's children, the life estate of the son 
is snhject to attachment by his creditors, and 
the $800 exemption cannot be claimed to pro- 
tect each payment of interest amounting to less 
than $800. It is the duty of the executors to 
hold the interest moneys pending the attach 
ment, as thoy fall due over and above the $300 
exemption, which can only be claimed once, to 
await the tei-mination of the suit. 

Appeal of H. G. Mohn and Jeremiah 
Mohn, executors of the will of William 
Mohn, deceased, garnishees of C. G. 
Mohn, defendant, from the judgment of 
the Court of Common Pleas of Lancaster 
County. 

The attachment ad, >ev. deb, was issued 
by Lewis Bremer's Sons, on a judgment 
against the defendant. 

The will directed the executors to invest 
the balance, which amounted to $4235, 
and pay the interest semi annually to the 
defendant during his life. The executors 
had at no single time in their hands an 
accumulation of income equal to the ex- 
emption claimed, but $1130.64 in interest 
had passed through their hands since the 
attachment was served. 

The verdict was for the plaintiff for 
$672.23, subject to points reserved, and 
the court gave judgment for the plaintiff 
on the verdict, holding that while the at- 
tachment was pending the executors should 
allow the interest to accumulate over and 
above the defendant's exemption, and were 
not justified in paying the interest over to 
him, although each payment amounted to 
less than $300. [See 12 Law Rbvibw, 
98.] 

The garnishees thereupon took this ap- 
peal, assigning for error this action of the 
Court. 

A, J. Eherly, William D, Weaver 
and W, F, Beyer^ for appella^nts. 
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In our case the testator provides for 
semi annual pajraent.^, and the Court be- 
low should have held that this clause was 
as obligatory on the executors as the 
clause which created the trust. 

The offices of executor and trustee are 
separate and dis inct. A person may act 
as executor of and renounce as trustee 
under a will. 

Aston's Estate, 5 Wharton, 228. 

Wheatley vs. Badger, 7 Pa., 401. 

Act of April 13, 1859, New Purdon's 
Digest, page 2034, pi. 55. 

Until the final confirmation of their 
auditor's report on the estate of Wm. 
Mohn, deceased, on June 21, 1890, the 
executors were not called upon to act as 
trustees, and until that time had the option 
to accept or refuse the trust. No attach- 
ment served upon them as executors, could 
bind moneys to which they as trustees 
were subsequently entitled. 

[The remaining authorities cited by the 
appellants will be found in the report of 
the proceedings in the Court below, 12 
Law Review, 98.] 

George Nauman and Wm. T. Brown^ 
for appellee. 

There was no evidence that the defend- 
ant was insolvent, but merely that he was 
in bad health. This state of affairs will 
not create a spendthrift trust when none is 
created in the will. 

In Smith vs. Savidge, relied on by ap- 
pellants, the will showed a desire that the 
income be<|ueathed should be used for a 
particular purpose. In this case there is 
no such purpose indicated. The income is 
given absolutely. 

A defendant can claim his exemption but 
once against the same writ of attachment. 

Vogelsang vs, Beltzhoover, 59 Pa., 57. 

[The remaining authorities cited by the 
appellee will be found in the report of the 
proceedings in the Court below.] 

May 30, 1895. Per Curiam. 

The facts of this case sufficiently appear 
in the opinion of the learned trial judge 
and the questions of law reserved, subject 
to which the verdict was taken against the 
garnishees, appellants. An examination of 



the record has satisfied us that neither of the 
specifications of error should be austained. 
Judgment was rightly entered ajiaiiist the 
garnishees, and the same is aflSrmed on 
said opinion. 

Judgment affirmed. 



^nutter ^esston§. 



Q. S. OP LUZERNE COUNTY. 
Williams, et al., vs. Lnserne Oolinty. 

1. Wbero a true bill has been found by a 
grand jury, aiul a noUt prosequi lias been en- 
tered to the indictment by the district attorney, 
with the leave of the court, the county la not 
liable for the costs. The entry of a noL pro$, is 
not, strictly speaking, the terminal on of the 
prosecution, for it cannot be pleaded in bar of a 
second indictment for the same offence. 

2. The Act of May 19, 1887, P. L., 188, refere 
only to cases of misdemeanor whei*e the case 
has been terminated, either by an ignoramus to 
the bill, or by a verdict and sentence of the 
court. 

Case stated. 

C, R. Banksy for plaintiffs. 

Joseph Moore^ for defendant. 

April 22, 1895. Opinion by Wood- 

WARD, J. 

In the cases to be affected by the de- 
termination of the question now presented, 
the costs due the justices and the con- 
stables accrued upon warrants of arrest 
and returns where true bills were found by 
the grand jury. The indictments came 
into court, and in each case a nolle prosequi 
was entered by the district attorney, with 
the leave of the court. Is the county 
liable for the costs ? We think not. The 
first section of the Act of May 19, 1887, 
P. L., 138, provides that ''the costs of 
prosecution accruing in every case of mis- 
demeanor in any of the Courts of Quarter 
Sessions of the Peace of this common 
wealth shall, on the termination of the 
prosecution by the hill of indictment heing 
iffrtored by the (fraud jury^ or by a ver 
dirt of a transcerse jury and sentence of 
the court thereon^ be immediately charge- 
able to and paid by tbe^properjcounty.'' 
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By the common law the public is never 
liable to pay costs. A statute may create 
such liability, but such a statute is always 
to be strictly and literally construed. 
Com. V8. Johnson, 5 S. & R., 199; Com- 
missioners vs. Jacobs, 3 P. & W., 365 ; 
Agnew vs. Com., 12 S. & R., 94; Berks 
Co. vs. Pile, 18 Pa., 493. Again, the 
entry of a nolle prosequi cannot be pleaded 
in bar of a second indictment for the same 
offence. Hester vs. Com., 85 Pa., 139. 
It follows that the entry of a 7ioL pros. 
cannot strictly be considered the termina- 
tion of the prosecution. We do not un- 
derstand Mr. Justice Mitchell to mean, in 
Allen vs. Delaware Co., 161 Pa., 550, 
that the county is liable for costs in cases 
of 7ioI. pros. In that case the question 
now before us was not presented to the 
court, for the reason that the bill had been 
ignored by the grand jury, and the costs 
put on the prosecutor. The court held 
that the county was primarily liable for 
the costs, and that without waiting for 
sentence to be imposed upon the prose- 
cutor. 

It 18 now ordered that judgment be 
entered in favor of the plaintiffs, and 
against the defendants, in the case stated, 
for the sum admitted to be due, viz., 
seventy-two and seventy two one hun- 
dredths dollars. 

Luzerne Leg. Reg. 



S^S^^ JPiSfi^/Zan^. 



English Oriminal Practice. 

There are two features of the criminal 
practice in England which must excite the 
curiosity and wonder of the American 
lawyer. One is that an accused person, 
under indictment for felony^ cannot testify 
in his own behalf ; and the other is that 
there is no appeal from the verdict of a 
jury or the sentence of a judge. If it is a 
matter affecting his pocket merely, a liti- 
gant may go into the witness box ; but if 
his honor, his reputation, his personal 
liberty, and even his life are at stake, his 



lips are sealed. It is true that Mrs. May- 
brick, under indictment for the murder of 
her husband, did attempt to testify, but 
what she said was received merely as an ex 
parte statement. This statement was made 
against the advice of her counsel, Sir 
Charles Russell, now the Lord Chief Jus- 
tice, and not a word was addressed to her 
by him, or by counsel for the Crown, in 
the cross examination. After her plaintive 
and pathetic statement was made, she sat 
down in the dock in painful silence, and it 
is generally considered by members of the 
bar that her action in attempting to uive 
her version of the circumstances attending 
her husband's death, prejudiced her case. 

Efforts have been made to remove the 
bar of silence, but the opposition at present 
is insurmountable. An innocent man, it is 
contended, is safe in the hands of his coun- 
sel, and a guilty man would abuse the priv- 
ilege. This is practically what was urged 
against the change in the civil practice forty 
years ago, and although its falsity has been 
proved, it will doubtless be years before 
the advocates of an equally liberal con- 
struction of the criminal law are successful. 
Fortunately, when the Criminal Amend- 
ment Act was passed, about ten years ago, 
every person charged with an offense under 
that Act was made a competent, but not a 
compellable witness on every hcnrirg at 
every stage of the charge, except, of course, 
at the inquiry before the grand jury. Thus 
it. happened that Oscar Wilde was twice a 
witness in the recent criminal proceedings 
against him, which have startled and shocked 
the community. No better test could have 
been made of the propriety or impropriety 
of putting the accused into the box. He 
was an educated, versatile, quick-witted 
and unprincipled man. His cross-examina- 
tion abounded in epigrams and aphorisms, 
and his bright sallies and the skill with 
which he parried attack and made sharp 
thrusts in return, brought down a house 
which otherwise seemed weighted with the 
melancholy and gravity of the situation. 
And yet, notwithstanding his absolute and 
unequivocal denial on direct examination of 
the crime imputed to him, and the bril- 
liancy of his self-defense on crossexamina- 
tion, the jury refused Jojeli^^h^^^d 
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had but little hesitation, apparently, in 
arriving at a verdict of guilty. 

That the judge who presided at the trial 
shared their views, is manifest from the 
fact that he imposed the maximum penalty 
allowed by the statute. If, therefore, this 
accomplished scholar and clever and ex- 
perienced man of the world was not able to 
impose upon twelve common jurors, it 
would hardly seem that there is much left 
in the objection to open the door of the 
witness box to persons accused of other 
crimes, on the ground that the privilege of 
testifying in their own behalf is likely to 
result in a miscarriage of justice. 

The other defect of the English criminal 
practice, that of denying the right of appeal 
to an accused and convicted person, is 
likely to be much sooner remedied. At 
present the only resource a person who 
considers himself wrongfully convicted has 
18, theoretically, an application to Her 
Majesty, the Queen. Practically, this 
means an appeal to the Home Secretary, 
upon whose advice Her Majesty invariably 
acts. It is not necessary that the Home 
Secretary should be a lawyer, and within 
a very recent period, a Home Secretary to 
whom an unusual number of appeals from 
convictions, which were not approved of by 
the people and concerning the correctness 
of which well qualified lawyers had grave 
doubts, were made, was a layman. He 
had not the time to examine the voluminous 
records that were submitted to him in each 
case, and even if he could have patiently 
gone through them, he lacked the training 
necessary to arrive at a correct conclusion. 
He was therefore compelled to rely upon 
the advice of his subordinates to whom the 
matters were referred. — Green Bag. 



A Mistake. 

** I'm a poor book agent," began the 
tall stranger, as he entered a well-known 
lawyer's oflSce in the Potter Building and 
placed a parcel on a friendly chair. " But 
I have— " 

" Don't want any books," growled the 
counselor with scarcely a glance at the 
man. 



*• But, sir, I have given up that line and 
am now selling maps. Still that is — " 

"Never use 'em, don't want 'em, 
wouldn't have 'em at any price." 

*' Sir, map selling is not — 

" Now, see here," exclaimed the lawyer, 
wrathfully, whirling around in and rising 
from his revolving chair and facing the 
persistent fellow, '* I wish you to distinctly 
understand that I will not buy books, 
maps, porous plasters, liver pads, station- 
ary, eye shades, moustache curlers, cork- 
screws, needle threaders, patent buttons, 
invisible ink, com eradicators, popular 
songs, photographs, nor paper weights — 
nothing whatever — see ? Now get out." 

"Very well, sir, I will leave, but before 
taking my departure let me say this: Map 
selling was not my business with you. I 
mentioned that only by way of introducing 
myself. My intention was to retain you 
as counsel in a contest of the will of my 
aunt, who died recently, leaving an estate 
in Putnam county valued at some $75,000; 
but that is past," and he gathered up his 
parcels, turned on his heel and walked 
away. 

"Hold on there!" cried the lawyer, as 
soon as he recovered from the shock. "I 
beg your par — " 

But his speech was cut short by the 
clash of the elevator gate in the hall. The 
stranger was gone. 



" If your honor please, I'd like to get 
off the jury," said a juryman to Judge 
Oakley, of New York, just as the trial was 
about to commence. 

" You can't get off without a good ex- 
cuse," said the judge. 

" I have a good reason." 

" You must tell it or serve," said the 
judge. 

" But, your honor, I don't believe the 
other jurors would care to have me serve." 

" Why not ? Out with it." 

" Well " (hesitating.) 

" Go on." 

" I've got the itch." 

"Mr. Clerk," was the witty reply, 
* scratch that man out;," ^ 
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Q. 8. OF LANCASTER COUNTY. 

Oommonwealth vs. £. K. Smith and 
0. £. €h:aybiU. (No. 1.) 

Orand juries- — Venire — When not ir- 
regular — Summoning grand Jury to 
meet before regular term — Power of 
court — Acts of April 1^, ISS^y P. £., 
S60, and March 18, 1876, P. i., iB8. 

The venire to draw and summon a grand jury 
is not invalidated by being addressed to the 
** sheriff and commissioners of Lancaster 
County," instead of to the "sheriff and jury 
commissioners of Lancaster County" as di- 
rected in the order of court, the jury commis- 
sioners havinff received and executed it. 

The court has power and authority to sum- 
mon the grand jury for one of the regular 
quarterly terms of criminal court as previously 
fixed, ordered and advertised, to meet prior to 
the time so fixed for holding the said regular 
term, and at a time for holding an adjourned 
session of court in order to pass upon indict- 
ments which would otherwise have come before 
them at the regular term, and might then have 
been barred by the statute of limitations. 

Indictment for embezzlement by insol- 
vent banker. 
True bill. 
Motion to quash. 

H. M. North, Marriott Brosius and 
B, FranJc Eshleman^ for motion. 

George Nauman, B. F, Davis, 0. C. 
Kauffman, Brown ^ Hensel, Martin, 
Holahan, Aleocander, and W, M. Frank- 
lin, district attorney, contra. 

August 26, 1895. Opinion by Living- 
ston, P. J. 

As to 1st reason assigned. It is not 
true, as therein stated, that " The Grand 
Jury which found the said indictment was 
drawn and summoned under two several 
precepts from th^ said Court." * * * 

The truth is, that "In the Courts of 
Oyer and Terminer and Quarter Sessions 



of the Peace, in and for the County of Lan- 
caster, Pa., it was ordered thus: *Now, 
April 24,. 1895, it is ordered that there 
shall be drawn, from the wheel containing 
the names of the persons selected for jurors 
according to law, the names of twenty-four 
persons to be, and serve as, Grand Jurors 
in an adjourned Court of our Court of Oyer 
and Terminer, and a Court of General 
Quarter Sessions of the Peace of said 
county, to be holden at the city of Lan- 
caster, in and for the county of Lancaster, 
commencing on Monday, the 10th day of 
June, A. D. 1895, at 10 o'clock on said 
day; and that the clerk of said Courts 
issue a proper precept to the sheriff of said 
county, and the jury commissioners, to 
draw and summon twenty- four persons to 
serve as Grand Jurors, as aforesaid ; and 
the sheriff is also directed to make procla- 
mation as the law directs.' 

Attest: By the Court. 

B. F. W. Urban, 
D. C. Oyer and Terminer atid Quarter 

Sessions." 

Marked: "Filed and ordered April 24, 
1895." 

A venire was issued, dated April- 24, 
1895, and delivered to the sheriff. On 
April 25, 1895, the sheriff, jury commis- 
sioners and President Judge met and drew 
from the jury wheel the names of twenty- 
four persons to serve as Grand Jurors in a 
Court of Quarter Sessions, commencing 
Monday, June 10, 1895, as the order of 
Court required. 

The names of the persons drawn were : 

♦ :|e :|e ♦ 

To this drawing the sheriff and jury 
commissioners signed the usual certificate, 
dated on the day of the drawing, April 25, 
1895. 

After this drawing had been completed, 
the judges of the Court, upon further con- 
sultation and deliberation, adjudged and 
deemed it advisable to revoke the fore- 
going order, cancel the drawing and set it 
aside, and direct the sheriff not to summon 
the jurors so drawn. This was done on 
April 27, 1895, and I, myself, gave orders 
to the sheriff not to summon any of said 
Grand Jurors. None of them were sum- 
moned. None of them were in attendance, 
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or served as Grand Jurors on June 10, 
1895, or during that week or since ; nor 
had they, or any of them, anything to do 
with the finding of this bill against the de- 
fendants — a true bill — said bill never hav- 
ing been presented to, or passed upon by 
them. 

After the revocation of the aforesaid 
order, and setting aside the drawing of the 
Grand Jurors under it, the Court, upon due 
consideration, deemed it advisable and 
necessary that a Grand Jury should be 
drawn in accordance with the requirements 
of the Act of 18th March, 1875, P. L., 
1875, page 28, for the regular August 
term, and that a time should be fixed for 
their meeting prior to the time for holding 
said August term, and the following pre- 
cept was issued by the Court: 

"Now, April 27, 1895, it is ordered 
that there shall be drawn from the jury 
wheel, containing the names of the persons 
selected for jurors for the year 1895, in 
the manner as required under existing laws, 
the names of twenty-four persons, to serve 
as Grand Jurors at the regular term of the 
said Courts, to be holden at the city of 
Lancaster, in said county, commencing on 
the third Monday in August next, 1895, at 
10 o'clock on said day, and direct that the 
clerk of said Courts issue the usual precept 
to the high sheriff of said county and the 
jury commissioners, to meet and draw 
twenty-four persons to serve as Grand 
Jurors as aforesaid, and that the sherifi* 
aforesaid shall summon said persons as 
Grand Jurors as aforesaid, and make procla- 
mation as the law directs. And it is fur- 
ther ordered by us, that the said Grand 
Jury shall be summoned in the same man- 
ner as required under existing laws, to 
meet at the city of Lancaster, aforesaid, on 
Monday, the 10th day of June, 1895, at 
10 o'clock, to serve at an adjourned session 
of said Courts to be then and there holden 
for said county. 

Attest: B. F. W. Urban, 

D. C. Oyer & Term. & Quar. Ses." 

Endorsed: "April 27, 1895, filed and 
order made." 

It was by virtue and upon the authority 
of this order and precept alone, that the 
Grand Jury which found this indictment a 



true bill, was drawn and summoned — ^the 
Grand Jury now in session. 

This venire, or as called in the first 
reason assigned, " Paper in the form of a 
writ of venire," bearing date April 30, 
1895, addressed to the " sheriff and com- 
missioners of Lancaster County," com- 
manding them to do and perform the said 
several duties mentioned therein, is most 
strenuously objected to as being " without 
warrant of law, and is wholly nugatory 
and void, as are all acts done thereunder." 

Is this objection valid, even though it 
be an error of the clerk to omit the word 
"jury," and simply say "commissioners," 
instead of "jury commissioners" as di- 
rected by the Court ? (which we do not 
admit, it being received and executed by 
the sheriff and jury commissioners) — does 
this render it void and migatory ? 

On reference to Purdon's Digest, 1894, 
page 1111, pi. 39, and Pepper & Lewis* 
Digest, 1894, page 2507, pi. 37, wijl be 
found the Act of Assembly, prescribing 
the form of the writ of venire for a Grand 
Jury in any of the criminal courts; which 
it is said shall be made according to the 
following form. 

Then follows the form (Act of April 14, 
1834, P. L., 360) : 

" County s.s. 

The Commonwealth of Pennsylvania, to 
the ' sheriff and commissioners of the said 
county.' Greeting: 

We command you and every of you," 
etc., etc. 

The same expression used, and indeed 
the whole form, is the same as used by the 
clerk in the case we are now considering, 
and which the Digests say is the form the 
law requires. 

The clerk in making out the venire to 
the sheriff and jury commissioners, fol. 
lowed the wording of the Act of Assembly 
fixing the form, instead of following the 
wording of the order of the Court to him, 
and omitted the word "jury," making the 
venire read " sheriff and commissioners of 
the said county," instead of the " sheriff 
and jury commissioners of said county." 

It was delivered to the "sheriff and 
jury commissioners," and executed by 
them as fully and effectually as if the 
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word "jury " had not been omitted by the 
clerk, and is fully as binding, and will 
have the same force and effect. 

Twenty-two years ago the very astute 
counsel in Lynch vs. The Commonwealth, 
(77 Pa., 205,) a murder case, raised this 
same question. 

In that case, however, the error, if 
error it be, was deeper seated than in the 
case before us, for the precept or order of 
the Judges of the Court of Oyer and 
Terminer to the clerk of the Court, com- 
manded him to " issue a venire facias to 
the * sheriff and commissioners' of the 
county aforesaid," to proceed to select 24 
persons to serve as Grand Jurors, etc., 
etc.; the precept was dated April 2, 1872, 
and signed by the three judges of the 
Court. 

The venire, bearing the same date, was 
directed "to the sheriff and commission- 
ers " of said county. 

On the return to the venire, to which 
was annexed a list of the jurors, was the 
following certificate : 

" We do certify that the foregoing is an 
accurate list of persons drawn by the Sheriff 
and Jury Commissioners to serve as grand 
jurors, etc. Hugh S. Fleming, 

Signed : Sheriff. 

A. B. Haydbn, 
John Young, Jr., 

Jury Commissioners.^^ 

The Court held, Read, C. J., delivering 
the opinion, that if an error it was but 
clerical, and was cured by § 68 of Criminal 
Procedure, as the alleged error was not 
discovered until several months after trial. 

If therefore the omission by the clerk of 
the word "jury," which he was directed by 
the Court to place before the word " Com- 
missioners," was an error, as alleged, it 
was but clerical, and may be corrected. 
We now direct the clerk to correct the 
omission by inserting the word "jury" 
before the word "Commissioners" wher- 
ever it occurs in this " paper in the form 
of a writ of venire bearing date April 30, 
1895," the Sheriff and Jury Commis- 
sioners being the parties who met and per- 
formed the duties specified in said paper. 

This disposes of the 1st reason. 

As to the 2d reason. In the year 1875 



an Act of Assembly was passed (P. L., 
1875, page 28,) entitled, An Act to au- 
thorize the Judges of the several courts 
throughout the Commonwealth to fix the 
number of regular terms of said several 
courts, and the times for holding the same, 
the time for summoning the Grand Jury, 
and for the returns of the constables, alder- 
men and justices of the peace to the same. 

§ 1 declares " That the Judges of the sev- 
eral courts throughout the Commonwealth 
shall be authorized, at any time, to make 
an order fixing the number of the regular 
terms of the said several courts, and estab- 
lish the time for holding the same, as in 
the opinion of the said Judges the business 
may require, which order, and all modifi- 
cations or changes thereof, shall be pub- 
lished in not less than two newspapers in 
each county of the district at least thirty 
days before the time so fixed for the taking 
effect of such order. 

§ 2. That it shall be lawful for the said 
Judges, whenever the times for holding the 
terms of the Courts of Oyer and Terminer 
and Courts of Quarter Sessions of the 
Peace have been established, as aforesaid, 
to direct that the Grand Jury, for any of 
the said terms, shall be summoned in the 
same manner as required under existing 
laws to meet at such time prior to the hold- 
ing of said terms as the Judges of the said 
courts shall deem expedient; and if in the 
opinion of the said judges the business of 
the said courts at any time shall require it, 
the Grand Jury may be detained for an 
additional week without the issuing of a 
new venire^ and the attendance of prose- 
cutors and witnesses may be enforced dur- 
ing such additional week by all proper 
orders and process. 

§ 3. That whenever the judges of the 
said courts shall fix the times for the meet- 
ing of the Grand Jury, as provided in the 
second section of this Act, it shall be the 
duty of the Constables, Aldermen and 
Justices of the Peace to make all such 
returns to the said Courts as they are 
required under existing laws to make, on 
the day fixed as aforesaid for the meeting 
of the Grand Jury." 

On November 26, 1894, an order was 
issued by the Court, fixing the regular 
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terms of the several Courts of Lancaster 
County. 

Those of the Oyer and Terminer and 
General Jail Delivery, and Quarter Ses- 
sions of the Peace, being four in number, 
and commencing on the third Mondays in 
January, April, August and November, 
and, at the same time, four adjourned 
sessions of said Courts were fixed, and 
were ordered to be held thus : " One week, 
commencing Monday, February 25, 1895. 
One week, commencing Monday, June 10, 
1895. One week, commencing Monday, 
October 28, 1895, and one week, com- 
mencing Monday, December 9, 1895." 
This order was then directed to be pub- 
lished, and was published in eight news- 
papers, seven English and one German, 
and in the Lancaster Law Review. 

The Court having as aforesaid, fixed 
and published an adjourned session of the 
Court of Oyer and Terminer and General 
Jail Delivery and Quarter Sessions of the 
Peace, to commence on Monday, June 10, 
1895, the judges holding said Courts 
deemed it expedient that the Grand Jury 
for the August Term should be summoned 
to meet prior to the holding of the regular 
term on the 3d Monday in August, 1895, 
and fixed the time for their meeting on 
June 10, 1895, when said Court would be 
in session, to transact business pertain- 
ing to the duties of the Grand Jury neces- 
sary to be done prior to the time of their 
regular meeting in August, 1895. 

The Grand Jury, so drawn and sum- 
moned, did then meet. They were sworn 
and charged by the Additional Law Judge. 
This bill of indictment, with witnesses on 
the part of the Commonwealth to sustain it, 
was submitted to the Grand Jury for their 
action. Smith and Gray bill, therein named, 
having been arrested, and being bound by 
recognizance to appear at said session of 
the Court ar.d not depart without leave, 
the Grand Jury returned the bill a true 
bill. The Grand Jury were discharged, to 
meet again for the further performance of 
their duties on the 3d Monday in August, 
1895, and are now in session. 

This is a very rare proceeding in prac- 
tice, but this is not the first case. 

It is not necessary that I should inform 



the learned counsel for the defence that 
this flimsy and purely technical exception, 
with reference to the meeting of the Grand 
Jury and finding of this bill, did not orig- 
inate with them, as they may suppose, if 
they have forgotten Ruber's case [not re- 
ported]. They cannot, however, fail to 
remember the case of the Commonwealth 
vs. Huber,in which, at the time, we all felt 
quite an interest. It was tried in North- 
umberland county. Pa., about the year 
1887, 1 think. 

Judge Rockefeller, the President Judge 
of said county, went to Europe to spend 
his summer vacation, leaving his courts and 
county in charge of Judges Bucher, of 
Union county, and Cummin (whom I knew 
very well), of Lycoming county, during 
his absence. 

About two years prior to that time, 
about the year 1885, as I remember it, 
the Adams Express Company had been 
robbed of considerable money, about $15,- 
000, at either Shamokin or Sunbury, by a 
long-trusted and never-suspected agent, or 
employee, named Huber, who was, I think, 
a brother of a Mr. Huber of this city. 
Huber was detected and arrested, but a 
very short time before the statute of limi- 
tations would have barred a prosecution for 
his crime. 

The Grand Jury would not regularly be 
called for that county, nor meet before the 
two years would have elapsed. Judge 
Bucher, being about to start on a fishing 
expedition (as we have known Judges 
sometimes to do), was called upon by Hon. 
John R. Read, of Philadelphia, and Hon. 
S. P. Wolverton, counsel for the Express 
Company, and requested to call the Grand 
Jury into a special session. Judge Bucher 
notified Judge Cummin to issue the order 
(under the Act of 1875) for the Grand 
Jury to meet prior to the regular quarterly 
sessions. 

The precept or venire was issued by 
Judge Cummin. The Grand Jury did 
convene prior to the regular day of meet- 
ing for the regular term. Judge Bucher 
met with them at the court house, and 
charged them in the Huber case. The bill 
of indictment was presented to them. They 
found and returned a true bill. They were 
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len discharged, and directed to re-assemble 
) attend again to duty upon the regular 
ay, ¥rhich they did, as our present Grand 
ury is now doing. Judge Rockefeller 
a the meantime returned home and held 
be court. A motion to quash the indict- 
aent was made on the ground that the 
Trand Jury had been irregularly convened, 
md at an improper time. 

Jadge Rockefeller, having been absent, 
mA being unacquainted with what had 
)ccurred in his absence, called Judge 
Bacher as a witness, who related the 
kbove facts in substance. 

The motion to quash was overruled and 
lismissed — the opinions of the three 
judges. Rockefeller, Bucher and Cummin, 
concurring that the proceeding was valid, 
and not irregular and illegal. Huber was 
defended by able counsel, but was con- 
victed and sentenced. 

This Court, therefore, under the law 
stated, had full power and authority to 
summon the Grand Jury to meet at the 
time above stated and fixed. They met 
prior to the time fixed for the regular 
term, at a time when said court was in ses- 
sion, and when they met, not being in any 
manner limited as to duties, they had full 
power and authority to perform such duties 
as Grand Juries are called upon to perform 
by the courts, among which would be the 
passing upon bills of indictments. 

The order of Court was not, therefore, 
without full warrant of law. Said Grand 
Jury had a legal existence, and could do 
and perform all legal acts which may be 
done or performed by Grand Juries, and 
the finding and returning to the Court of 
this bill against these defendants, a true 
bill, was a valid finding and return. 

As to 3d reason. There was no conver- 
sion of the adjourned sessions into a regu- 
lar sessions, no modification of the order 
fixing the terms of the Court for 1895, 
made by the Court. The aciion of the 
Court and Grand Jury was fully warranted 
by law, and is legal and valid. 

As to 4th reason. The order of the 
Court, in this instance, directing the Grand 
Jury to be summoned to meet prior to the 
regular term, at a time when the criminal 
courts were in session, on June 10, 1895, 



was no infraction of any rule of Court. 
The law fully and clearly authorizes the 
judges of the Court, if they shall deem ex- 
pedient, to require the Grand Jury to meet 
at such time prior to the regular terms as 
they may fix, and to require them to per- 
form any of the duties usually performed 
by Grand Juries, among which is the find- 
ing of bills of indictment — the law fixes no 
limit. 

As to 5th reason. This bill of indict- 
ment was not " sent to the Grand Jury on 
June 10, 1895, and found a true bill with- 
out the permission of the Court." On the 
contrary, the Court was informed that it 
was feared that before the meeting of the 
Grand Jury on the third Monday in 
August, 1895, the regular term, the statute 
of limitations would have barred the prose- 
cution of the defendant for the crime with 
the commission of which he stands charged, 
and the Grand Jury was directed to meet 
on June 10, 1895, for the purpose of hav- 
ing this particular bill, among others, pre- 
sented to and passed upon by the Grand 
Jury ; and it was submitted to the Grand 
Jury by the District Attorney with full 
permission of the Court. 

In the Supreme Court of Pennsylvania 
his honor. Judge Yeates, eighty years ago, 
said that, '' Too great nicety in proceedings 
is a reproach to the criminal law of any 
civilized country," 

The motion to quash is overruled and 
dismissed, and the clerk will arraign the 
prisoner, and take and enter his plea. 
{See flr$t case in next number.) 



Common Shns^^m. 



C. p. OF LANCASTER COUNTY. 
Hoffman vs. Western Union Telegraph Oo. 

Mistake in telegram — Liability of com- 
pany for — Condition on telegram blank 
as to unrepeated messages. 

The coudition on the back of a telegram lim- 
iting the responsibility of the company to re- 
peated messages applies only to the sender, and 
will not afl'ect its liability to the receiver for a 
mistake in an unrepeated message, although the 
sender was the agent of the receiver. 

The agent of a tobacco dealer telegraphed to 
his principal, the plaintiff, an oflfer by a third 
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party to buy a lot of tobacco at a certain rate 
per poand ** actual," meaDing at actual instead 
of marked weight, and explaining to the opera- 
tor that ** actual" jras the most important word 
in the message. The plaintiff received the tele- 
gi*am with the word *' actual" omitted, and in 
conrequeuce wired his agent to sell, supposing 
that marked weight was referred to, which was 
greater than the actual weight. 

Held, that the company was liable for the dif- 
ference between the price received and the 
marked value. 

October Term, 1893. No. 39. 

Action in trespass for damages for mis- 
take in telegram. 

The statement set forth a loss of $346.09, 
and as further damage $500. 

On the trial before Livingston, P. J., 
the plaintiiT presented the following points : 

The Court is respectfully requested to 
charge the jury as follows: 

"1. The condition on the back of the 
telegram limiting the responsibility of the 
company to repeated messages applies to 
the sender only and not to the recipient. 
The company is, therefore, not excused 
from liability to plaintiff, who was the re- 
ceiver, for damages sustained by the negli- 
gent transmission of the erroneous message 
because the message was not repeated back. 

2. The company defendant could not by 
special contract limit its liability for loss 
resulting from the negligence of the com- 
pany or its servants. 

3. If the jury believe that the company's 
servants transmitted or delivered to the 
plaintiff a different message from the one 
ordered, the verdict must be for the plain- 
tiff for the loss sustained by the plaintiff 
caused by reason of such erroneous mes- 
sage. 

4. The measure of damages where the 
mistake is in the cost of an article is the 
difference between what the plaintiff sold 
the goods for and what he could have re- 
ceived for them." 

The defendant presented the following 
points : 

" 1 , The message having been sent on the 
express condition that unless repeated the 
company would only be liable for cost of 
the message, and having been received by 
plaintiff on a form containing express no- 
tice of this condition, and that it was an 
unrepeated message, there can be no re- 



covery in this suit beyond the cost of the 
messaj^e. 

2. This message being in cipher, there 
ean be no recovery beyond the cost of the 
message without proof that the company 
was informed of the nature and importonee 
of the message. 

3. The sender of the message being the 
agent of the sendee, the latter is affected 
by the express conditions under which the 
message was received by the company in 
the same manner as if he had sent the 
message himself, and there can be no re- 
covery beyond the cost of the message. 

4. The message sent being an offer of a 
certain price for a certain quantity of to- 
bacco, and the acceptance wired in reply 
being for a different quantity of goods, no 
contract was concluded or completed be- 
tween the parties on the basis of the offer, 
and no damages can be recovered in this 
suit. 

5. If there can be a recovery in this 
case at all, the measure of damage is the 
difference between the price received by 
plaintiff and the market value of the goods ; 
and there being no evidence submitted of 
their market value, the verdict should be 
for the defendant. 

6. There is no evidence in the case that 
the plaintiff sustained any loss as the im- 
mediate natural and direct result of de- 
fendant's negligence, and the verdict should 
be for the defendant. 

7. Under all the evidence in the case 
the verdict should be for the defendant." 

The Court charged the jury as follows : 
" Gentlemen of the Jury : This is an 
action of trespass, for the recovery of 
damages alleged to have been sustained by 
M. R. Hoffman by reason of an error or 
mistake made by the Western Union Tele- 
graph Co., as he alleges, in the trans- 
mission of a telegram from Mr. Grove, his 
agent, to him. The telegram was : Dated 
^^ August 2d, M. R. Hoffman, Marietta, 
Pa. Smith 539 | actual." 

This is said to be a telegram in cipher, 
and the attention of the operator was called 
to the last word in the telegram, the word 
"actual," which is plain English and 
should be understood by everybody. It 
was not cipher in itself; it could be ander^ 
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stood. His attention was called to it, and 
the operator was told by the man who sent 
it, that that was the most important word 
in the telegram. 

When the message arrived, it did not 
contain that word ; it simply was, ^ Smith 
58-9J.' The word * actual' was not 
there. And the evidence is that was the 
most important word in the telegram, as we 
have stated to you. 

In reply to that, Mr. Hoflfman said to 
Mr. Grove, * Accept Smith's offer for 63.' 
He explained that by saying, Mr. Grove 
had with him samples of a lot of tobacco 
containing 63 cases. Smith had offered to 
buy at a certain price 53 cases, and he 
telegraphed back, as he tells you, ' accept 
Smith's offer for 63 ' — 53 of the 63 cases ; 
that is the explanation given to you. 

The trouble is that the word * actual' 
being left off, Mr. Hoffman was deceived 
and misled to his prejudice and damage, by 
telling him to accept the offer of Smith for 
9 i cts. per pound for 53 cases according 
to the marked weight, whereas the con- 
tract had been for actual weight, which he 
would have understood had the word 
* actual ' been on the telegram delivered to 
him. He would not then have accepted, 
he says, and therefore, would not have 
lost the difference between the actual and 
marked weight. 

The gentlemen have presented to us 
different points. 

Answers to defendant's points: 

(1) We answer that in the negative, 
without going into or having time to go 
into the law or explanation of it, which 
will come later. 

(2) We answer that in the negative. 
The attention of the operator was called to 
a portion of it, and he was told that was 
the most important part of it, and that was 
the part omitted. 

(3) That we negative. 

(4) The evidence and the messages as 
we read them do not show that a different 
amount was ordered to be sold by that 
telegram. We will, of course, be obliged 
to negative that. The offer was for 53 
cases,and the telegram was to accept his offer. 

(5) We leave that to you, under the 
evidence of Mr. Hoffman. 



(6) That we negative. 

(7) That we also negative. 
Answers to plaintiff's points : 

(1) The Supreme Court have said that 
the condition of a telegraph company that 
the telegraph company should not be liable 
for a mistake in transmission, is void ; and 
the condition that the telegraph company 
should not be liable for mistakes in unre- 
peated messages applies to the sender, not 
the receiver. So that point will have to 
be affirmed, so far as we have read the de- 
cision of the Supreme Court. 

(2) That is what we have stated in the 
first; that would be affirmed; no more 
than a railroad could. 

(3) That we shall have to affirm. 

(4) There don't seem to be any differ- 
ence between the parties with reference to 
the measure of damages ; that we affirm 
with the other. 

Gentlemen of the Jury: As we have 
said in our answer to the points, a telegraph 
company is liable in damages to the recip- 
ient of a message for the misfeasance of 
their agents in sending a different message 
from the one addressed to him ; they would 
be liable for damages sustained by reason 
of their negligence in sending a different 
message from the one that was left with 
them to send. Though they are not in- 
surers for the safe delivery of what is en- 
trusted to them, their obligations like those 
of common carriers spring from the double 
nature of their employment, and the con- 
tract under which this particular duty is 
assumed ; and if they negligently or will- 
fully vary from their duty of sending the 
very message inscribed, they are responsi- 
ble to the party to whom the erroneous 
message is addressed, on an action in a 
case such as we are now trying. They 
are not excused from damages to a third 
person by the fact that the sender did not 
pay for it being repeated back in accord- 
ance with the rule of the company, where- 
by they limit the responsibih'ty for the 
correct transmission of messages that should 
be repeated back ; especially where the 
mistake consisted in transmitting a different 
message from the one ordered to be sent. 

Telegraph companies are responsible in 
damages for mistakes in the transmission of 
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dispatches, unless the causes of the failure 
are beyond their control ; and the condition 
on the telegraph blank, that the telegraph 
company should not be liable for a mistake 
in the transmission, is void ; and the condi- 
tion that the company should not be liable 
for mistakes in unrepeated messages ap- 
plies to the sender, and not to the receiver. 

These are the points in this case : A tele- 
graphic message was left with the operator, 
and he was told that the word he omitted 
was the most material word in the whole 
telegram ; be did not send the message as 
he received it, but sent a different message 
entirely, according to the testimony. The 
telegram Mr. Hoffman received was not 
the one which was ordered to be sent to 
him. And we say to you, it makes no 
difference for the purpose of this case 
whether it was sent to him by an agent in 
his employ with reference to a matter, not 
between himself and the agent simply, but 
between him and a third party, as was in 
this case ; it makes no difference whether 
it was sent to him by his own agent or a 
stranger. If he sustained a loss by rea- 
son of this omission, this negligence, this 
sending to him of a different dispatch from 
the one that was left to be sent ; if he has 
satisfied you he sustained damages by rea- 
son of that error or mistake in the tele- 
graph company, or in its oflScers or agents, 
then he would be entitled to recovery. It 
will be for you to say whether he has 
shown you he has sustained loss, and that 
you will have to ascertain by his own tes- 
timony. I think there is no one else says 
anything about the value of the tobacco at 
that time. You will remember what he 
said about it. 

And if you find from the evidence he has 
sustained loss, it will be for you to say 
what that loss is, and for that the parties 
agree as to what the measure of damages 
should be. The measure of damages, 
where the mistake is in the cost of an arti- 
cle, is the difference between what the 
plaintiff sold the goods for and what he 
could have received for them ; what their 
market value would have been. That is all 
we need say to you. 

The verdict was for plaintiff for $296.16. 

The defendant then obtained a rule I 



for a new trial, assigning the following 
reasons : 

" 1. The verdict of the jury was against 
the law and the evidence. 

2. The Court erred in its answers to de- 
fendant's points. 

3. The Court erred in its answers to 
plaintiff's points. 

4. The Court erred in its charge to the 
jury." 

Charles I, Landisy for plaintiff. 
Marriott Brosius^ for defendant. 

April 13, 1893. Opinion by Living- 
ston, P. J. 

In this case we have carefully exammed 
the evidence, charge, answers to points, to- 
gether with the numerous authorities cited, 
and have failed to find anything therein 
which satisfies us that the case was not 
carefully and fairly tried, and properlj 
presented to the jury. 

We therefore discharge the rule. 

Rule discharged. 



The right of a third party to sue upon 
a contract made for his benefit is denied in 
the Minnesota case of Jefferson v. Asch, 25 
L. R. A., 257, where there was nothing 
but the promise, with no consideration from 
the stranger nor any duty or obligation to 
him on the part of the promisee. The 
almost unlimited number of decisions on 
the subject are collected and analyzed in 
the note to the case. 



A POLICY of insurance taken by a mort- 
gagor in his own name, and not assigned to 
the mortgagee, is held to enure to the 
benefit of the mortgagee, in the Kansas 
case of Chipman v. Carroll, 25 L. R. A., 
305 ; and the fact that the premises con- 
stituted a homestead jointly mortgaged bj 
husband and wife, while the policy was in 
the name of the husband alone, made no 
difference with this result. The other 
authorities on the subject of a mortgagee's 
rights to the benefit of insurance taken in 
the name of the mortgagor are considered 
in the annotation to the case. 
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Q. 8. OF LANCASTER COUNTY. 

Oommonwaalth vs. E. K. Smith and 
0. E. GhraybiU. (No. 2.) 

Jurors — Selecting and drawing of — 
Method of drawing jurors in Lancas- 
ter County — Oaths of judge ^ sheriff 
and jury commissioners — When not 
defective — Venire — When not irregu- 
lar—Acts of April U, 183^, % 87, P. 
X., S60, April 10, 1867, P. L., 62, 
and April IS, 1872, P. L., 791. 

It IB not necessary for the sheriff to take that 
part of the oath prescribed by section 87 of the 
Act of 1834 relating to the selection of jurors and 
filling of the jury wheel, as he no longer has 
anything to do with selecting the jarors. 

It is not neeessary for the judge who partici- 
pates in the filling of the jury wheel ana draw- 
ing of jurors therefrom to take the oath pi-e- 
scribed by section 87 of the Act of 1834 nor any 
other oath than that which be took on assuming 
the duties of his office as judge. 

It is not necessary for the jury commissioners 
to take the whole oath prescribed by section 87 
of the Act of 1834 before drawing jurors from 
the jury wheel which had been filled by their 
predecessors in office. 

In the drawing and returning of jurors in 
Lancaster county the Jury Commissioners never 
open or handle a ticket, and never know who 
has been drawn by the sheriff from the jury 
wheel until he has drawn the ticket and the 
judge has read aloud the name, which thus be- 
comes known at the same time by all present. 

The venire to draw and summon a grand jury 
is not invalidated by being addi*e88od to the 
''sheriff and commissioners of Lancaster 
county •' instead of ** sheriff and jury commis- 
sioners of Lancaster county," as directed in the 
order of Court, the jury commissioners having 
received and executed it. If the omission of 
the word "jury '* be an error, it is merely a 
clerical one which may be subsequently cor- 
rected. 

April Sessions, 1895, No. 98. 

Indictment for embezzlement by insol- 
vent banker. 

True bill. 

Motion to quash. 



H. M. North, Marriott Brosius and 
B. Frank Eshleman, for motion. 

George Nauman, B. F. Davis, C (7. 
Kauffman, Brown ^ Hensel, Martin^ 
Holahan ^ Alexander and W. M. Frank- 
lin, District Attoraey, contra. 

The motion was entered for the follow- 
ing reasons : 

1. The Grand Jury which found the said 
indictment was not a legally constituted 
Grand Jury ; because the Sheriff and Jury 
Commissioners who drew the names of the 
said Grand Jury from the jury wheel were 
not duly qualified by being sworn or af- 
firmed according to law before entering 
upon the duty of drawing said Grand 
Jurors. 

2. The Grand Jury which found the 
said indictment was drawn and summoned 
under a precept from the said Court, com- 
manding the Clerk of said Court to issue a 
writ of venire to the sheriff and Jury Com- 
missioners of Lancaster County, command- 
ing them to draw from the proper wheel 
and empanel, and the sheriff to summon 
twenty- four persons to serve as a Grand 
Jury at the term of said Court commencing 
on the third Monday in April, 1895. The 
commands of the said precept were never 
legally executed, and no writ of venire was 
ever issued to the Jury Commissioners 
commanding them to draw from the proper 
wheel and empanel twenty-four persons to 
serve as Grand Jurors for the April Term 
of the said Court. That a paper in the 
form of a writ of venire was issued bearing 

date , 1895, addressed to the 

Sheriff and Commissioners of Lancas- 
ter County, commanding them to do and 
perform the said several duties mentioned 
therein. That such writ of venire is with- 
out warrant of law and is wholly nugatory 
and void, as are all acts done thereunder. 

3. That the said bill of indictment was 
sent to the Grand Jury and found by them 
at the April Sessions, 1895, without the 
order or permission of the Court, when in- 
dictments for the same offense, on the same 
complaint, found by the Grand Jury at 
the January and April Sessions, 1894, 
were still pending and undisposed of. 
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August 26, 1895. 
STON, P. J. 



Opinion by LiviNG- 



Jury Commissioners are elected in No- 
vember. The present Jury Commissioners 
were elected in Movemher, 18y4. 

On November 15, 1894, the names of 
1400 electors, men selected from the whole 
qualified electors of the county of Laiicas 
ter at larjre, by Hon. H. C. Brubaker, Ad- 
ditional Law Judge, and Adam Geist and 
Henry M. Weller, (then) Jury Commis- 
sioners for the Coui.ty of l^ancaster. Pa., 
were put ijito the jury wheel for service as 
grand jurors and petit jurors, when drawn 
ft'om the jury wh»*el as occasion required, 
in the Sf veral Courts of Lancaster (.'ounty 
aforesaid, for and durinir the year 1^95. 

When this was done, the jury wheel was 
filled, as the law requires, for the jear 
1895 : a»id being so filled, the jury wheel 
was locked by the sheriff, and sealed by 
the sheriff and Jury Commissioners (each 
having a separate seal). That of the sheriff 
has upon its face, and which it prints 
upon the sealing wax on the jury wheel, 
the word *• Sheriff;" and on the face of 
the seals of the Jury Comnli8^'ioners, and 
printed on the sealing wax on the ju»-y 
wheel, are "Jury Conanissioner 1," "Jury 
Commissioner 2 " t^o that an inspection will 
always show whether the wheol was sealed 
by the slurift' and both Jury Oornmission- 
eiv or not, each biing custodian of his own 
seal. 

At the time the jury wheel was filled in 
1891 for the year 1895. the additional law 
judge took no oath, the Supreme Court of 
Pt'nnsylvania having held that he need not 
do so, although he selects and puts into 
the jury wheel the names of onethird of 
the jurors for the year, and may at any 
time he required to assist in drawing jurors 
for service. lie is recpiired to do the 
same duty as a Jury Commissioner. He 
may be governed or controlled by any 
quantity of ** partiality, favor, affection, 
hatred, malice or ill will," and give either, 
or all of them, full sway in " selecting, 
. drawing or returning jurors." lie takes 
no oath or affirmation that he will not 
"suffer partiality, favor, affection, hatred, 
malice or ill will in any case or respect 



whatever, to influence him in selecting, 
drawing or returning of jurors." 

The Jury Commissioners in oflUce in 

1894, before filling the jury wheel for the 
year 1895, took the oath prescribed by § 
87 of the Act of 1834, because they were 
required to perform all the duties Jury 
Commissioners can be called upon to per- 
form. They were obliged to select jurors, 
prepare tickets, fill the jury wheel, and 
seal the same, and to draw and return 
jurors for the January courts, criminal 
and civil, in the year 1895. 

The sheriff did not take the whole oath 
prescribed by § 87 ot the Act of 18H4 
(although one o\' the persons named iu the 
act ai»d directed to take said oath), because 
the Supreme Court have held that, as the 
sleriff has no longer anything to do with 
the selection of jurors, that part of the 
oath of 1884 which relates to tho selec- 
tion of jurors and filling the jury wheel 
mi;rht he eliminated from his oath. 

By Section 90 of the Act of 1S34, 
Purd., 1894, 1108. pi. 13, it is provided 
thnt "as soon as the selection of jurors 
and the depositing of their names in the 
wheel as aforesaid shall have been com- 
pleted, the sheriff shall cause the same to 
be locked and secured by sealing wa^f^ and 
thereon the said sheriff and commissioners 
shall impress distinctly their respective 
seals." The law, therefore, require'^ tho 
sheriff to be present and perform th«>se 
duties when the jury wheel is filled. 
Hut as shown by the oath of the sheriff, on 
file in the office of the prothonotary, the 
oath was n'#t administered to him by the 
Additional Law Judge until the 3d day of 
December, 1894, some two weeks after he 
had performed this duty and taken posses- 
sion of the key to the jury wheel. As no 
special exception has been taken thereto, 
we presume the defence considers it ruled 
<igainst by the several decisions., and we 
therefore dismiss it without further re- 
marks. (Commonwealth vs. Brown 73 Pa., 
331, etc., etc.) 

The first jurors drawn from the jury wheel 
(after it was filled) for service in the year 

1 895, in the Courts of Lancaster County, 
were those drawn on December 8, 1894, 
for grand and petit jurors in the Courts of 
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Oyer and Terminer and Quarter Sessions, 
cemmencing the 8d Monday in January, 
1895, and jurors for two weeks in the 
Court of Coramon Pleas, commencing on 
the 4th Monday in January, 189o. They 
were drawn by the sheriflfand AdamGeidt 
and U. M. Weller, then Jury Commission- 
ers, under the direction of John B, Living- 
ston, President Judge. 

There waa enaoteil on April 13, 1872, 
(P. L.,799), an act entitled **A Supplement 
to an Act for the better and more impartial 
selection of persons toserve as jurors in each 
of the counties of this Commonwealth," ap- 
proved the 10th day of April, A. D. 18tj7, 
Section 1 of which declares " That here- 
after all panels of jurors provided for in 
the act to which this is a supplement, shall 
be drawn by the proper officers under the 
direction of the president or an associate 
law judge of the district, and in the pres- 
ence of such citizens as may desire to at- 
tend,'* etc : ** Provided^ that this bill shall 
only apply to the county of Lancaster." 

Since the passage of this supplement, on 
almost every occasion for twenty three 
years (nearly a quarter of a century), all 
jurors, grand and petit, drawn in Lancaster 
County, have been drawn in the presence 
and under the direction of Tohn B. Living 
ston. President Judge of all the Courts of 
Lancaster County, the Second Judicial 
District of Pennsylvania. 

The term of office of Messrs. Geist and 
Weller, the Jury Commissioners, who, with 
the Additional Law Judge, selected the 
jurors and filled the jury wheel for the 
year 1895, expired, an 1 the term of office 
of the present Jury Commis.Vioners, Messrs. 
Baker and Darrostetter, commenced early 
in January, 1895 ; the grand and petit 
juries for April, and the present jrrand jury, 
was drawn by them, the sheriff and the 
Presidenr Judge. 

As I feel satisfied that counsel for the 
defence do not fully understand the mode 
or method of drawing jurors in Lancaster 
County (or we should have had no such 
reasons filed), I shall, even if considered 
monotonous, explain it, that it may be un- 
derstood in future. It is as follows : After 
public notice has been given by the pres<<, 
of the time of drawing, at the time specified, 



the sheriff, the Jury Commissioners and the 
President Judge assemble publicly, in the 
office of the County Commissioners, in which 
the jury wheel is kept, with such citizens 
as choose to be present, and also the re- 
porters of the press. 

The closet in which the jury wheel is 
kept is unlocked by the Jury Commissioner 
having custody of the key thereto, and the 
jury wheel taken therefrom, placed upon 
its stand and turned around rapidly a 
number of times, so that the tickets there* 
in may be thoroughly intermixed; then the 
seals are broken, and the jury wheel an- 
lock«»d by the sheriff, who has the custody 
of the key thereof. 

The sheriff is then seated with the jury 
wheel on its stand in front of him ; the 
door, or opening of the jury wheel in such 
position that he cannot see the tickets 
which lie folded therein. 

The clerk who writes down the name, 
occupation and residence of each juror as 
drawn and announced sits on his left. 

The Judge stands on the right side of 
the sheriff. 

On the right of the Judge there stands 
a flat top desk, and on the opposite side of 
the desk from the Judge are seated the 
two Jury Commissioners. 

On the outside of the railing are the re- 
porters of the Press, and auch citizens as 
choose to be present. 

The Judge then announces publicly the 
kind of juries to be drawn, whether grand 
or petit, for criminal courts, or jurors for 
courts of Common Pleas ; the number for 
each panel, and the weeks during which 
they will be required to serve. 

The Judge then directs the sheriff to 
draw from the jury wheel a ticket (which 
is folded), and hand it to him unopened. 

The Judge then opens the ticket so 
handed to him by the sheriff, and reads it 
aloud so as to be heard by all present, 
giving the name, occupation and residence 
of the juror who has been drawn from the 
wheel (this name, occupation and resi- 
dence as read, is written down on the list 
or panel by the clerk, and is also taken 
down by the reporters). 

The Judge then hands the ticket across 
the desk to the Jury Commissioners, who 
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see that it has been correctly read ; if so, 
thej lay it on the desk, and lay the other 
tickets drawn, read and examined as it 
was, upon it, until in this manner the whole 
panel has been drawn, read and examined. 

When a sufficient number has been 
thus drawn for the panel of grand or petit 
jurors, the correctness of the drawing 
is tested by the clerk reading aloud from 
his list or panel the names, occupations 
and residences of those drawn, and as 
he reads, the Jury Commissioners com- 
pare the names, occupations and residences 
on the tickets with those read from the 
list by the clerk, announcing their correct- 
ness as he reads. The reporters also fol- 
low the clerk's reading to see that their 
lists are correct for publication. 

The tickets of the panel drawn are then 
placed in an envelope, sealed up and en- 
dorsed, so as to show what jury it is, 
grand, petit, or Common Pleas, and when 
to serve, and placed and kept in the closet 
with the jury wheel during the year, or 
perhaps longer. 

In the same manner the drawing is pro- 
ceeded with until the number of panels re- 
quired are drawn; the jury wheel is then 
locked and sealed and placed in its closet, 
which is locked, until the next drawing. 

After this is done the judge, who has 
every year since he has been on the bench 
kept a list in a book, privately, of the names, 
occupations and residences of all jurors 
put in the jury wheel when filled (made by 
him when the wheel is filled for the year), 
takes the list drawn to his chambers and 
verifies the drawing by striking from his 
list the names of those drawn. (See sam- 
ple leaf attached.) 

As has been seen by the foregoing, the 
Jury Commissioners, whose term of office 
commenced in January, 1895, had no part 
or duty to perform in the selection of 
jurors or filling the jury wheel for the 
year 1895. 

And in the drawing and returning of 
jurors, grand or petit, as shown by what 
we have just stated, the Jury Commis- 
sioners of Lancaster county never handle a 
ticket, never open a ticket, never know 
who has been drawn by the sheriff from 
the jury wheel until after the sheriff has, 



as directed, drawn the ticket and the judge 
has read aloud, publicly, the name, occu- 
pation and residence of the juror drawn, 
which has thus become known to the clerk, 
reporters and all citizens present, as well 
as to the Jury Commissioners. 

In such method of drawing jurors, how 
could the words "hatred, malice or ill 
will '* (the omission of which words, in 
the oath administered, is all that is com- 
plained of, as we understand it), suppos- 
ing hatred, malice, or ill will, to exist, be 
made use of, or exerted by the Jury Com- 
missioners, so as in any way or manner to 
affect the drawings or the rights of the 
prisoner? The Jury Commissioners can 
neither select, object to, change, nor ex- 
clude any juror drawn. 

The Supreme Court has decided, that the 
Judge, who selects one-third of the jurors 
and participates in filling the jury wheel, 
and in drawing jurors therefrom, need not 
take the oath prescribed by § 87 of the 
Act of 1884, nor any other oath, than that 
which he takes on assuming the duties of 
the office of Judge, which does not con- 
tain the words "hatred, malice, or ill will." 

That the oath prescribed by the Act of 
1834, is the oath the Jury Commissioners 
should take " before proceeding to fill the 
jury wheel," (a duty with which the 
present Jury Commissioners had nothing 
to do for 1895), and the one, " with some 
modification," which the sheriff should 
take before drawing from the jury wheel. 

That the words " make an impartial 
selection of competent persons " cannot 
under the duty imposed on the sheriff by 
the Act of 1867, apply to him, as he has 
now nothing to do with the selection, it is 
not important in the oath taken by him, 
that part, having no reference to his duties, 
can be eliminated. 

(Klemmer vs. Railroad, 168 Pa., 633.) 

Having in view these with other decis- 
ions of the higher Court ; the fact that the 
term of office of Adam Geist and H. M. 
Weller, as Jury Commissioners, expired in 
January, 1895, after the jurors had 
been selected and the jury wheel filled for 
the year 1895, and the jurors for January 
Term, 1895, had been drawn by them ; 
knowing that the term of office of the 
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present Jary Commissioners, Messrs. 
Baker and Darmstetter, who assisted in 
drawing the Grand and Petit Jurors for 
April Term, 1895, commenced in January, 
1895, after the selection of jurors for 1895 ; 
and knowing, as did the present Jury 
Commissioners, Messrs. Baker and Darm- 
stetter, that they cannot, and will not, 
have any duty to perform with regard to 
making selection of persons to serve as 
jurors, or filling the jury wheel for the 
year 1895, or have anything whatever 
to do in regard to jurors for the year 1895, 
except to be present and assist in the 
drawing of jurors, in the manner I have 
already stated ; and being unwilling to 
require or compel men to swear that they 
would do that which they as well as I 
knew they would not and could not do, 
nor be called upon to do for 1895, "make 
impartial selections," etc., we omitted 
that part of the oath prescribed by the Act 
of 1834, which the Supreme Court say, 
" should be taken by the Jury Commis- 
sioners before proceeding to select jurors 
and fill the jury wheel," as that, with the 
whole oath prescribed by § 87 of the Act 
of 1834, will be administered to them in 
November, 1895, when they will be re- 
quired to select jurors and fill the jury 
wheel for 1896. 

On January 25, 1895, before the pres- 
ent Jury Commissioners attempted to per- 
form any, duty connected with their office, 
and before proceeding to assist in the 
drawing, in the manner aforesaid, any of 
the panels of grand jurors or petit jurors 
referred to in the exceptions here taken, 
the oath, of which the following is a copy, 
was administered to each Jury Comrais 
sioner, as well as to the sheriff and judge, 
to wit: 

" We, A. H. Hershey, High Sheriff of 
the county of Lancaster, A.M. Baker and 
G. H. Darmstetter, Jury Commissioners of 
said county, and J. B. Livingston, Presi- 
dent Judge of the courts of said county, 
do, and each of us doth, solemnly, sin- 
cerely and truly declare and affirm that we, 
the said A. H. Hershey, SheriflF, A. M. 
Baker and G. H. Darmstetter, Jury Com- 
missioners, and J. B. Livingston, Judge, 
will, each of us, on each and all occasions 



where jurors are required or necessary to 
be drawn from the jury wheel for service 
in the trial of causes, or as grand jurors, 
at any and all terms of the Courts of Com- 
mon Pleas, Oyer and Terminer and Gen- 
eral Jail Delivery and Quarter Sessions of 
the Peace, and in Equity Courts, and any 
and all adjourned terms of any of said 
courts during the year 1895, faithfully, 
honestly, impartially, and without fear, 
favor or affection, perform all the duties 
devolving upon us and each and every of 
us, by virtue of the Acts of Assembly re- 
lating to the drawing of jurors from the 
jury wheel for service and in all respects 
faithfully, honestly, and to the best of our 
ability, conform to the true intent and 
meaning of the Acts of Assembly in such 
case made and provided. 

Andrew H. Hershey, Sheriff, 

Andrew M. Baker, ^ Jury Com- 

George H. Darmstetter, [ missioners. 

J. B. Livingston, President Judge. 

Affirmed and subscribed January 25, 
1895, before me, W. C. Frew, J. P. 

In the drawins^ of jurors there can be 
no unjust political or other partiality or 
prejudice, no hatred, malice or ill will 
shown, exercised or exerted, because no 
selections can be made ; all selections were 
made for 1895 at the time the jury wheel 
was filled in 1894. 

The foregoing oath covers every pos- 
sible duty which the officers or Jury Com- 
missioners can, or will be called upon to 
perform pertaining to jurors, or the draw- 
ing of jurors for the year 1895 ; and, in so 
far as the drawing of jurors is concerned, 
it is more comprehensive, broader, more 
sweeping, and no less binding in any par- 
ticular than the oath set forth in §87, of 
the Act of 1834. It requires Jury Com- 
missioners, Sheriff and Judge to perform 
every duty devolving upon them by virtue 
of the Acts of Assembly relating to the 
drawing of jurors from the jury wheel 
faithfully, honestly, impartially, without 
fear, favor or affection. And in all re- 
spects, faithfully, honestly, and to the best 
of their ability to conform to the true in- 
tent and meaning of the Acts of Assembly 
in such case made and provided. 

Knowing that no rights of the defendant 
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have been violated : that he has not in any 
way been prejmliced ; that no principle or 
provision ot* the law has been disregarded ; 
seeing that on thi.** point the reason filed 
upon which the motion to quash this indict- 
ment is founded is purely technical, and 
believintr, as Judge A^new has said, that 
** The day of mere technicality is past, and 
courts are lookinj^ (and ought to look) 
more to sulMtantinl justice than artificial 
nicety," we dismiss this first reason. 
As to the second reason assigned: 
The Supreme Court has said that if 
the matter here complained of *^ be an 
error," it is merely clerical. It miy there 
fore he corrected, an<l we now direct the 
clerk to correct it hy inserting the word 
*• Jury " before the word ''Commissioners," 
wherever it occurs in the ** Paper in the 
form of a writ of venire, whicli was issued 

bearing date , , 1895;" which 

word was contained in the order of the 
Court to him, but omitted by him in the 
venire. Tlie venire having been delivered 
to the sheriff and " Jurv Commissioners," 
and executed by them, the second reason is 
dismissed. 

As to the third reason assigned: 
There is no evidence belore us, nor 
offered to be produced, to show that the 
bill of indictment therein mentioned ajrainst 
defendant was sent to the grand jury by 
the District Attorney, without the order 
9r permission of the Court. Tl»e tliird 
reason is dismissed. 

The motion to quash the indictment is 
overruled and dismissed. 

(^See first case in last number,) 



§amman Shas-'^HW. 



C. p. OP LANCASTER COUNTY. 
Slaymaksr, Trustee, vs. Herr. 

Attorney and client — Principal and 
agent — Power of attorney or agent to 
bind client — Satis fa^^tion of judgment 
without expretfs authority. 

The attorney who acted as agent for the 
plaintiff in making a loau has no implied author- 



ity to collect the principal or interest of the 
JuHgment giveo to tlie plaintiff for said IcMto, 
and cannot place hin name (»n tlie margin of the 
ree<»rd as attiirney f<»r the plaintiff' and enter 
Mati>facti(m KoaH to bind V e plaintiff without 
express anthoiity, which authority bhould be 
shown on the reconl. 

The consent of the plaintiff to the collection 
<»f interest by the atttnii<»y d«»e8 not give him 
authority to collect the pr.uoipal. 

Judgment to January Term, 1890, No. 
250. 

Rule to strike off satisfaction. 

The evidence showed that G. C. Ken- 
nedy, E-jq., a memher of the Lancaster 
Bar, had made the loan for the plaintiff. 
Kennedy collected and paid over a lar^^e 
part of the interest when due without ob- 
jection by plaintiff. Subse«piently he col- 
lected the principal and satisfied the jud«5- 
ment on the record, but failed to pay it 
over to thft plaintiff, and became an ab- 
sconder. The plaintiff then obtained the 
above rule on petition setting forth that 
Kennedy had no authority to enter the 
satisfaction and collect the money and none 
of the moTiey had been received by the 
plaintiff, or consent given by him to the 
satisfaction. 

/>. McMullen^ for plaintiff and rule. 

Every one who transacts business with 
an agent is bound to in'piire and inform 
himself as to the nature and extent of his 
authority, lie cannot plead i^rnorance or 
even misinformation by the agent himself. 

IMiila. Trust Co., Adm'r, vs. lloberts, 
IIW. N. C, 124. 

If the scrivener be entrusted with the 
custody of the bond, he may receive the 
interest, and though he fails, yet the 
mortgage shall bear the loss ; also if he 
receive the principal and deliver up the 
hond, for being entrusted with the security 
itself, it shall be presumed he is entrusted 
with a power over it and with a power to 
receive the principal and interest, and this 
rather because the giving up of the bond 
upon the payment of the money is a dis- 
charge thereof. Otherwise if the obligee 
takes away the bond, Sor then he hath no 
authority to receive the money. * * * 
If the scrivener has neither bond nor mort> 
gage, yet if the mortgagee agrees that the 
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mortgnpjor shall pay the interest to the 
scrivener, it may well he paid to Kim. 

Whellock vs, Woltham, 1 Salkeld, l/)7. 

From all tlie authorities, these rules 
apply only to cases where the attorney, 
a>;eht or scrivener has heen employed to 
make the loan. It is the duty of the 
dehtor to see that the person to whom lie 
pays U in possession of the security — for 
though the money may have been advanced 
through the medium of the ajjent, yet if 
the security do not remain with him, a 
payment to him will not; discharge the 
dehtor. 

Paley on Airency, 274. 

Ilauns vs. I'olilmun, 10 Green, 25 N. J. 
Equity, I7ii-18:5. 

Story on Agency, 98-101. 

Williams vs. Walker, 2 Sanford Ch. R., 
325. 

Cowden, to use, etc., vs. Bechlar, et al., 
6 (J. C. R., 9. 

Smith vs. Kidd, fiS N. Y., 1^0. 

Bryant vs. llamlen's Ex'ors, 3 Dist. 
Rep., 385. 

VN h'^n a judgment note is put upon file, 
it is not surtceptihle of delivery, and there 
fore, its po:isession cannot cliangc by de- 
livery. The owner may have a construct- 
ive f»o8session, and the ju«l;iment to Mary 
C. Ely wa.H marked to the use ot Fiederick 
James, he had the only possession of which 
it was capalile. 

Ely vs, Lamh, 10 Co. Co. R-ps.,217-- 
Wayne Ca., Seely, J. 

The powers ot an attorney are limited 
to such aces as are inci<lental or necessary 
to a proper managemt?nt of the suit for his 
client as affecting the remedy, but the 
cause of action continues to belong to the 
party. 

Bucks Co.— Ely vs. Lamb, 10 C. C. 
Rep , 210— Yerkes, J. 

We conceive that one who is general 
attorney has not the power to satisfy a 
judgment obtained by confession without 
the aid of his professional skill, unless 
authorized e<4pecially to do so. 

Same, page 211. 

Burden of showing the authority is on 
Ilerr. 

But before Mr. Swartley can avail him- 
self of the act of Shellenberger, and charge 



Mr. James with such act as his principal, 
he must prove the authority under which 
the alleged agent acted. The burden of 
proof is upon him to establish the agency 
and its extent. 

Same« pa^e 213. 

Hays & Wick vs. Lynn, 7 Watts, 524. 

Phila. Trust Co. vs. Mary Roberts, 14 
W. N. C, 12:5. 

Moore's Ex'ors vs. Patterson, 28 P. St., 
505. 

See Shroeder & Son vs. Gillespie & Co., 
50 Leg. Int., 24. 

An agent specially employed to receive 
the amount of an account or take a note 
for it has no authority to dispose of the 
note when taken, lie cannot depart from 
his authoriry. 

Hays & Wick v^. Lynn, 7 Watts, 52-1. 

An agent authorized to receive the in- 
terest oil a mort;:age has no right to give 
a <li-charge for the principal. 

Taylor vs. Wingert, 'SS Leg. Int., 2^58. 

Cowden VH. Beclder, i> Pa. C. C. U., 10. 

Addison on Contracts, ISec. 842. 

Authority to loan money and take secu- 
rity for iu» payment implies no authority 
to collect it. 

Wharton on Agency, § 220. 

George Naumart^ contra. 

August 17, 1895. Opinion by Bru- 

BAKIilR, J. 

The evidence .submitted to us in this 
case snows that Kx?nntfdy had neither ri^ht 
nor authority to enter satisfaction on the 
record of the judgment. It was irregular, 
and therefore illegal, for him to place his 
name, as attorney, on the margin of the 
record of a judgment obtained by con- 
fession, and as such to mark the judjzment 
satisfied. This could only be done by 
express authority given him by plaintiff, 
which should bo shown on the record. It 
is contended, however, that the satisfaction 
was made simply as an agent. Con- 
ceding that Kennedy was the agent for 
plaintiff to make the loan, which seems to 
be the fa t, such authority does not imply 
power in him to collect either the principal 
or interest. Nor can the additional fact 
of tlie payment of the interest by the de- 
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fendant to Kennedy, extend the agent's 
authority. Even the consent of the plain- 
tiff to allow the agent to receive the in- 
terest moneys on the judgment, Would not 
give the agent the power to collect the 
principal. We feel satisfied that the satis- 
faction was fraudulently entered by said 
Kennedy, and therefore must make this 
rule absolute. Let the proper decree be 
drawn and entered. 
Rule absolute. 



gegul effliscellm^. 



Haxd Lnck. 

A prominent attorney, a well-known 
physician and an insurance agent were re- 
counting incidents of their professions at 
one of the popular down-town clubs the 
other evening. The conversation turned 
on the topic of losses by fraud, the non- 
payment of fees by clients, patients, etc., 
in the business, and the attorney told an 
interesting story about one of his first ex- 
periences at the bar. 

" I was located in a little town about 
ninety miles from St. Paul," he began, 
" and almost my first client was a mur- 
derer. He was a German farmer about 
fifty years old, and had killed his niece 
and her lover. When h,e came into my 
office, accompanied by the sheriff, I at 
once decided, after the case had been 
stated to me and 1 had been retained to 
defend him by the pledging of a liberal 
fee and a nominal retainer, to plead in- 
sanity for the defense. Well, we entered 
into a contract, wherebj I was to defend 
him for a certain sum, and the sheriff and 
my law partner were witnesse? to the con- 
tract. The case came to trial, and after 
the State had introduced its evidence, I 
sprang the insanity plea. It was a sur- 
prise to both the Court and the jury. 
With all the eloquence that I could sum- 
mon to aid me in my maiden effort, I 
pleaded with that jury. I recounted step 
by step the evidence, and was just asking 
the jury if they could determine how the 



defendant could possibly conceive of and 
accomplish such a terrible deed unless he 
had been stark, staring mad, when to the 
consternation of Court, district attorney 
and jury, my client flew into a violent 
passion. He frothed at the mouth, and if 
ever a man was crazy it was my client at 
.that moment. He tore the clothes off the 
sheriff who grappled with him immediately 
he became violent, and struggled with all 
his might to get at me, and in fact he did 
succeed in tearing off my coat. 

^^ I thought, then, that I would surely 
win my case; but there was one member of 
the jury whom it had been my misfortune 
to bring up several times in supplemental 
proceedings for debt, and while eleven of 
the jurors were in favor of accepting my 
theory of insanity, he stoutly maintained 
that I had plugged my client to play the 
crazy act for effect, and hung the jury 
thirty-six hours and secured a disagree- 
ment. 

^' At the second trial the jury again dis- 
agreed, and on the third trial he was found 
guilty. Then I went to work on the Gov- 
ernor and proved that the fellow's brain 
had been melted by a sunstroke, and got 
him pardoned. 

" He was taken home, placed under a 
course of treatment, and in a couple of 
months he was as well as ever, and he is 
living now on a farm a few miles from 

M , as hale and hearty an old man as 

you can find in a day's journey. 

" How about my getting done up on the 
case ? Oh, yes, I forgot that part. Well, 
you see, after the old roan had been cured 
I presented my bill one day. He refused 
point blank to pay it. I instituted pro- 
ceedings against him, and he beat me on 
the ground that he was not in his right 
mind when he made the contract with me." 
Law StudenVB Helper, 



" Now," thundered an attorney, who 
was cross examining a female witness in 
Quarter Sessions Court recently, ** Weren't 
you lately prosecuted in this court ?" 

'* Well," reluctantly admitted the wit- 
ness, '* I was prosecuted for delicious mis- 
chief." 
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Benham's Appeal (Denlinger's Estate). 

Wills — Construction of — Bequest to class 
— Intention — Those of class not living 
when gift vested — When can take. 

A beqaest to a number of persons not named 
but answering a general description is a gift to 
them as a class, but the intention of the testator 
as to who shall cont»titute the class must be first 
sought, and the rule that only those take who 
are in "being when the gift vests will not apply 
if the testator's intention appears otherwise. 

A testator devised half of the remainder of 
his estate to ** all the childi*en of mv brothers 
H. and D., share and share alike,'' and the 
other half to the children of brothers and sisters 
of his wife whose names are given, the latter 
bequent being in a separate clause to which was 
added, *' and in oases of the death of any of said 
children and legatees aforesaid leaving issue, 
then said issue to take the share or part that the 
parent would have taken, if living." 

Held, That M., a granddaughter of H., whose 
mother died before testator made his will, was 
held to be entitled to a share of the estate under 
that devise. 

Appeal of Mary C. Benham, from the 
decree of the Orphans' Court of Lancaster 
County, in dismissing her exceptions to the 
report of the auditor in the estate of Mar- 
tin Denlinger, deceased. 

Martin Denlinger died on February 10, 
1893, having made his will on September 
2, 1888, with two codicils, dated respect- 
ively November 11,1889, and December 
7, 1892. 

The relevant item of the will was as 
follows : 

" 5th. After the payment of the Golateral 
inheritance Taxes and the other incidental 
Expenses, all the rest, residue and re- 
mainder of my Estate, I do order and direct 
Shall be divided into two equal parts, or 
shares, and oat of the one of Said Shares 



or parts, I do give and bequeath to my 
brother David, the sum of one thousand 
dollars, and the remainder of the Said 
Share or part, 1 do order and direct shall 
be equally divided amongst all the children 
of my brothers Henry and David, Share 
and Share alike, 

And the other Share or one-half part of 
my residuary estate, I do order and direct 
shall be equally divided and distributed 
Share and Share alike, to and amongst the 
Children of the brothers and sisters of my 
wife Susan, viz.: Sarah Book, George 
Spiehlman, and Eliza Hildebrand, who are 
now deceased, and Henry Spiehlman, 
Maria Stall, and Hetty Foulk, and in Case 
of the death of any of said Children and 
Legaties aforesaid leaving issue, then said 
issue to take the Share or part that the 
parent would have taken if living." 

The testator's wife and both of his 
brothers David and Henry were deceased 
at the testator's death, Henry having died 
in July, 1884, and left surviving him three 
children ; six children of a deceased daugh- 
ter, Elizabeth Scott ; one child of another 
deceased daughter, Ann Githens ; and one 
child of still another deceased daughter, 
Catharine Burnett. All these deceased 
children of Henry Denlinger died in the 
West, intestate, prior to the date of their 
uncle, Martin Denlinger, the testator's will. 

The auditor distributed the portion of 
the estate given to " all the children " of 
the testator's brother, Henry, to the three 
surviving children, and excluded the eight 
children of his deceased daughters, on the 
ground that they were not *^ of the class 
among whom testator directs distribution 
of one-half of his estate," and that the 
intention of the will was to limit the dis- 
tribution of this portion of his estate to his 
nephews and nieces only. Exceptions 
were filed to his report by Mary C. Ben- 
ham, the child of Ann Githens, and upon 
their dismissal, she took this appeal, assign- 
ing for error this action of the court. 

John A . Coyle^ for appellant. 

The issue of the deceased children of 
testator's brother, Henry, are entitled to 
participate in the distribution for either of 
two reasons, viz.: 
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First. The language of the will so de- 
clares and the intent to apply the repre- 
sentation of issue to the deceased children 
of his brothers, as well as the deceased 
children of his wife's brothers and sisters, 
is clear. 

(a) It will be observed that the punctu- 
ation of the will is bad throughout, and that 
the testator's provision for the issue of de- 
ceased children is not contained in a differ- 
ent item or section from that containing the 
bequest to the brother's children, but in 
the same item. 

(6) It must be taken to refer to both 
sets of children. 

Patrick's Estate, 162 Pa., 175. 

" Item " is the usual word to introduce 
new distinct matter. 

Horwitz V8. Norris, 60 Pa., 261. 

(c) Unless the provision is applicable 
to all the legacies it is mere surplusage, 
since the legatees of the second half of the 
residuary estate are named, the Act of 
1844 would produce the same effect. 

Clauses in a will cannot be rejected 
unless wholly irreconcilable. 
Horwitz V8. Norris, supra. 

(d) There is no reason for any differ- 
ence in a representation by issue of his 
own heirs and those of his wife. 

(e) If any other construction is put 
upon this will, the testator will be found to 
intend to exclude his own heir. The heir 
at law is not to be disinherited by anything 
less than a clearly apparent intention to 
pass the estate to another line of succes- 
sion. To doubt, is to resolve that doubt 
in favor of the heir. 

Faulstich's Estate, 154 P. S., 188. 

Cowles vs. Cowles, 68 P. S., 176. 

1 Jarman on Wills, 465. 

An heir can be disinherited only by 
express devise, or by necessary implica- 
tion of such strong probability that an 
intention to the contrary cannot be sup- 



Rupp vs. Eberly, 79 P. S., 141. 

"If the construction of the will be 
doubtful, the construction is to be as con- 
formable as possible to the general rules 
of inheritance." 

France's Estate, 75 P. S., 220. 

The main intent of a testator should 



govern, and, if possible, all parts of his 
will be made to harmonize with it. 

" Equality of dispositions by parents to 
children is to be favored, and doubtful 
words should be solved to attain it, but in- 
equalities clearly created cannot be set 
aside." 

Horwitz vs. Norris, supra. 

The fact that the appellant's mother died 
prior to the date of the testator's will 
should have no weight. 

Minter's Appeal, 40 Pa., 111. 

Second. The Act 6 May, 1844, Sec. 
2 (P. L., 565) prevents the legacies to 
these children from lapsing. The bequest 
is to " all the childretij^ therefore, not to 
a class, and is distinguished from Gross' 
Estate, 10 P. S., 860, and is in line with 
Sower vs. Berndt, 10 P. S., 213, and 
Minter's Appeal, 40 P. S., Ill, and par- 
ticularlv with Bradley's Estate, 166 P. 
S., 800. 

In the latter case the syllabus is "Where 
a bequest to 'all' the grandchildren of 
testator, share and share alike, after a pro- 
vision for a life estate, the grandchildren 
had a vested estate from the time of the 
death of the testator, subject to be opened 
to let in after-bom grandchildren. 

" Where in such a case one of the grand- 
children dies in testator's life-time, leaving 
a child, such child is entitled to the par- 
ent's share under the Act of April 8, 
1833 (P. L., 250)." 

Oeorge Nauman and J. W. Denlinger^ 
for appellees. 

The claim of the appellant rests purely 
upon the language of the will, and there 
can be no saving of her rights by reason 
of the Act of 1844, even if she were pro- 
tected by it, as this Act only prevents the 
lapsing of legacies given to individuals, and 
not to classes, as in Minter's Appeal. 

There is no provision in the Act of 1844 
which prevents legacies to the* children of 
a wife's brother or sister from lapsing. 

There is no analogy between the case 
at bar and Patrick's Est., 162 Pa., 175. 
In this latter case the question was not 
whether the clause providing for represen- 
tation referred to different sets of legatees, 
but whether it referred to different lega- 
cies given to the children of testatrix. 
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Where a bequest is to children in a 
lass, children in existence at the death of 
be testator are alone entitled, among 
rhich posthumous children are to be con- 
idered. 

Gross' Estate, 10 Pa., 360. 

Gaenther's Appeal, 4 W. N. C, 41. 

A bequest to cbildrcD does not include 
grandchildren. 

Hallowell v». Phipps, 2 Wh., 876. 

Estate of Joshua Hunt, deceased, 188 
Pa., 260. 

The case of Bradlej's Estate refers to 
ineals, not collaterals. 

July 18, 1895. Opinionby Williams, J. 

The general rule was correctly stated by 
the learned judge of Orphans' Court. A 
bequest to a number of persons not named, 
but answering a general description, is a 
gift to them as a class. What persons 
constitute the class is to be ascertained 
when the time comes at which the gift 
takes effect. Goss' Estate, 10 Pa., 860; 
Hunt's Estate, 183 Id., 260. Those per- 
sons only take in such case who are in 
being when the gift vests. But we have 
Baid on several occasions that this rule of 
construction is intended to settle the testa- 
tor's intentions where they, do not suflS- 
ciently appear in the will itself. It is not 
to be followed if the will of the testator 
shows how he intended the class should be 
made up ; Sarver vs. Bemdt,10 Pa., 218. 

In the search after the intention of the 
testator, the first thing to be considered is 
the language he has selected to express his 
intention. Horwitz v». Norris, 60 Pa., 
261. All his words are to bo considered, 
and they are to be given their natural 
effect if this can be done without violating 
any rule of the law. Our question is 
therefore whether the will of Martin Den- 
linger shows how the two classes of resid- 
uary legatees to whom he has given prac- 
tically the whole of his estate are to be 
DQade up, or whether this debt is to be 
settled by the application of the general 
fule referred to and adopted by the Court 
below. 

The scheme of the will is simple. The 
testator provides for his own burial. He 
gives to his wife the use of his dwelling- 



house and furniture, and the income of his 
entire estate, real and personal, during her 
life. He then provides that upon her 
death his estate shall be divided into two 
equal parts, one for his own relatives, and 
the other for the relatives of his wife. He 
describes the two classes in the same para- 
graph or item of his will, which is No. 5. 
His own relatives who are to take as resid- 
uary legatees are " all the children of my 
brothers Henry and David, share and share 
alike." His wife's relatives are described 
as *^ the children of the brothers and sisters 
of my wife Susan, viz.: Sarah Book, 
George Spiehlman and Eliza Hildebrand, 
who are now deceased, and Henry Spiehl- 
man, Maria Stoll and Hetty Foulk." He 
then concludes item No. 5 with the explan- 
atory words, ^' and in case of the death of 
any of said children and legatees aforesaid, 
leaving issue, then said issue to take the 
share or part that the parent would have 
taken if living." The intention of the testa- 
tor is left in no doubt by his words. The 
class of residuary legatees who are to take 
by reason of their relationship to him is 
made up of " all the children of my brothers 
Henry and David," and to obviate all 
doubt about what is meant by the words 
'^ all the children," etc., he adds the final 
clause of it^m No. 5, expressly providing 
that if any of these children be dead 
*^ leaving issue, their said issue to take the 
share or part the parent would have taken 
if living." 

This, as we have said, ia a very simple 
will. It is also a just will. The estate 
accumulated by joint labor and economy 
is in the name of the husband, but he 
recognizes his wife's agency in its accumu- 
lation. He is about to let go of it forever. 
He turns the use of it all over to his wife 
while she lives, and at her death provides 
for its division into two equal parts— one 
to descend to his heirs, the descendants of 
his brothers, the other to go to her heirs, 
the descendants of her brothers and sisters, 
and he provides for a distribution among 
these heirs at law of each in accordance 
with the provisions of the intestate laws. 
Item No. 5 must be read together, and so 
read, the meaning of the testator is so 
clear that the resort to any artificial rule 
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to ascertain bis intention is unnecessary. 
The contention of the appellant is well 
grounded. The decree appealed from is 
reversed, and the record remitted, that 
distribution may be made in accordance 
with this opinion. 



Seitz ▼&. Seitz. 
Husband and wife — Privileged communi- 
cations — Divorce — Eviden ce — A ct of 
May 2S, 1887, P. />., 169. 

Whether a communication is to be considered 
as confidential depends upon its character as 
well as the relation of the pai*ties; if not made 
because of the relation of the parties and in the 
confidence which that relation inspires and 
which it is the policy of the law to hold invio- 
late, it is not privileged. While ordinarily the 
communications between husband and wife ai-e 
presumed to be made in such confidence, the 
defiant declaiations of misconduct and intention 
to persist in the same made by a husband to a 
wife are not privileged. 

Under Section 6 of the Act of May 28, 1887, 
where the respondent in proceedings for divorce 
has been personally served wiUi the subpoena 
the libellant may testify to the conduct of bsr 
husband which she has witnessed, or his state 
menT« made to her touching the ground of com- 
plaint. 

Appeal of plaintiff from the judgment of 
the Court of Common Pleas of Lancaster 
County. 

The appellant, Susan Seitz, presented 
her petition for a subpoena for divorce 
from the bonds of matrimony contracted 
with her husband, Christian Seitz, on the 
ground of adultery. The subpoena was 
obtained, was served personally on the re- 
spondent, and an issue was framed and 
tried, the defendant appearing and defend- 
ing. After eight witnesses had been heard 
for the plaintiff, the Court directed a 
verdict for the defendant. On the trial, 
the Court refused to permit the plaintiff to 
testify, either as to any admissions of the 
appellee to her of his adultery or adulter- 
ous contracts with other women, or as to 
any personal knowledge which she had of 
his adulterous acts, such refusal being 
based on the ground that as to his admis- 
sions she was incompetent to testify against 
him, because they were confidential com- 
munications, and as to her knowledge of 
his acts she was incompetent to testify to 
anything showing adultery. 



The plaintiff thereupon took this appeal, 
assigning for error the action of the Court 
in disallowing the following offers of evi- 
dence by the plaintiff on the trial : 

Q. ^^ State whether or not your husband. 
Christian Seitz, admitted to you he had 
committed adultery with Mary Patter- 

" Offer B. Plaintiff offers to prove by 
this witness (herself) that Christian Seitz 
told her he had had to do with other 
women, and when she asserted that that 
woman was Mary Patterson, he did not 
deny it, but remained silent." 

" Offer C. Plaintiff offers to prove 
by this witness (herself) that Christian 
Seitz said to her he would continue his re- 
lations with other women openly ; that be 
had one who was as clean as she was 
(witness), and a little better." 

" Offer D. Plaintiff offers to prove by 
this witness (herself) that Christian Seitz 
was frequently away from his home nearly 
all night." 

*' Offer E. Plaintiff offers to prove by 
this witness (herself) that Christian Seitz 
told her he had made a bargain with a 
woman to ^keep' her. Witness said that 
was Mary Patterson, and he remained 
silent." 

" Offer F. Plaintiff offers to prove by 
this witness (herself) that she found 
Christian Seitz in improper relations with 
their German girl, named Lizzie." 

" Offer G. Plaintiff offers to prove by 
this witness that Christian Seitz admitted 
that he had committed adultery with Kate 
Shelly in 1871-2 and 8." 

H. M. North and John A. Coyle, for 
appellant. 

The plaintiff was competent to testify 
fully in a proceeding for divorce for any 
cause ; she was competent to testify that 
she caught her husband in the act of 
adultery, or any other situation from 
which his adultery might be inferred ; that 
he asserted, confessed and admitted it 
She was competent to make out her whole 
case. 

Clause C, Section 5, of the Act May 
28, 1887, P. L., 159. 

Under clause C, the Act of 1887, there 
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18 no prohibition of testifying in a divorce 
case. Parties may testify '* fully." 

These declarations were not however 
confidential. 

The evidence of a wife in a divorce case 
as to her husband's declarations of infi- 
delity is not within the reasons of public 
policy laid down in 1 Greenleaf on Ev., 
14 Ed., Sec. 334-7. 

The rule is now held to apply only to 
communications given in confidence, and 
not to knowledge derived from general 
intercourse, and the declarations in this 
case were not within the rule. 

1 Wharton on Evidence, Section 427. 

In Connell vs. Vanartsdalen, 4 Pa. St., 
364. 

Robb's Appeal, 98 Pa. St., 601. 

PeiflFer vs. Lytle, 58 Pa. St., S86. 

Matchin vs. Matchin, 6 Pa. St., 338. 

The question does not depend upon the 
importance of a communication, but on the 
character of it. It must contain an ele- 
ment of confidence and an intention that it 
shall never be disclosed. 

American and English Encyclopaedia of 
Law, vol. 19, pages 131 and 136. 

W. M. Franklin, B. F. Davis and 
Chas. I. iandi«, contra. 

Communications between husband and 
wife are privileged. 

Cornell vs. Vanartsdalen, 4 Pa., 364. 

Hittler's Appeal, 54 Id., 110. 

Homan vs, Roman, 12 W. N. C, 86. 

Brock vs. Brock, 116 Pa., 109. 

O'Connor vs. Majoribanks, 4 M. & G., 
435. 

Act of 1887 has not changed the old 
settled rule. 

Cornelius vs. Hambay, 150 Id., 359. 

A charge of adultery against a husband 
in a libel for divorce is not sustained by 
the testimony of the wife to circumstances 
of suspicion alone. 

Graham vs. Graham, 153 Pa. St., 450. 

'* In a divorce case, evidence of the con- 
fession of the defendant, especially when 
given only by the oath of the plaintiff, is 
of no value without proof of corroborating 
circumstances." 

Edwards vs. Edwards, 3 Pitts. R., 333. 

^^ Mere admissions or declarations, un- 



supported by any other proof, or by cor- 
roborating circumstances, are not sufficient 
to justify a decree of divorce on the 
grounds of adultery." 

Quick vs. Quick, 6 Kulp, 137. 

Eshbach vs. Eshbach, 23 Pa. St., 345. 

Matchin vs. Matchin, 6 Pa. St., 332. 

Even if an offense were committed, con- 
donation may be inferred from great length 
of time either in commencing or prosecut- 
ing a suit. 

^^ A condonation may be inferred from 
the party's neglecting to prosecute a suit 
for divorce which he has already com- 
menced; and this circumstance, contrary 
to the general rule, has been held to press 
more heavily against the wife than the 
husband." 

Bishop on Marriage and Divorce, Sec. 
367. 

Condonation is alwavs a bar. 

ActofMarchl3,18i5,P.L. 150,Sec.7. 

If the offers had been allowed, the evi- 
dence would have been of no avail, for they 
lacked corroboration. It will be seen that 
there was no sufficient evidence to justify 
a verdict for the plaintiff, and in such a 
case the Supreme Court will not reverse 
even though the ruling of the Court below 
was erroneous. As was held in Houser 
vs. Lightner, 1 Lancaster Law Rbvibw, 
374, by Green, J.: 

" Where the testimony produced by the 
opponents of a will at the trial of an issue 
devisavit vel non is insufficient to set the 
will aside, the Supreme Court will «not re- 
verse for an error of the Court below, in 
affirming a point of the proponent of the 
will." 

July 18, 1895. Opinion by Fell, J. 

On the trial of an issue in a proceeding 
for divorce in which the respondent had 
been personally served with the subpoena, 
the libellant was not allowed to testify to 
the conduct of her husband which she had 
witnessed, nor to his statements made to 
her touching the ground of her complaint. 

Clause C, Section 5 of the Act of 28d 
May, 1887, makes either party in a pro- 
ceeding for divorce competent to testify 
against the other when personal service of 
the subpoena or rule to take depositions has 
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been made, or the opposite party appears 
and defends. The libellant was clearly 
competent to testify to anything she had 
seen. The Act removes all disqualifica- 
tions on the ground of interest, or policy of 
law, except as provided in Section 6, and 
she was within the exception which per 
mits husband and wife to testify against 
each other. 

It has been argued that the statements 
made by the respondent were properly ex- 
cluded on the ground that they were 
confidential communications. Whether a 
communication is to be considered as con- 
fidential depends upon its character as 
well as the relation of the parties. It is 
essential that it should be made in confi- 
dence and with the intention that it should 
not be divulged. The privilege is based 
on considerations of public policy as 
in the case of husband and wife to 
preserve the peace, harmony and confi- 
dence of their relation, and in the case 
of attorneys and client to secure the unre- 
served communication which the ends of 
justice require. If not made because of 
the relation of the parties, and in the con- 
fidence which that relation inspires, and 
Which it is the policy of the law to hold in- 
violate, it is not privileged. Ordinarily it 
might be inferred that communications 
made by a husband to his wife were made 
with the intent and confidence mentioned, 
but the circumstances and the nature of 
the statement repel such a presumption in 
this case. The disclosures sought to be 
made as indicated by the questions ob- 
jected to, did not relate to the confession 
of a penitent husband who had confided to 
his wife the story of his wrong- doing, but 
to a boastful and defiant declaration of his 
misconduct, and of his intention to openly 
persist in his course, accompanied by inso- 
lent and brutal taunts. No considerations 
of domestic peace and harmony or of the 
sanctity of the marital relation forbid their 
disclosure to redress the wrongs of the in- 
jured party. They did not arise from the 
confidence existing between the parties, 
but from the want of it. 

The question referred to in the first 
assignment might have been objected to 
because of its form, and the offer contained 



in the fourth assignment appears to have 
been admitted. These assignments are 
overruled, and the remaining assignments 
of error are sustained. 

The judgment is reversed with a venire 
facias de novo. 

NortVn Co. RepW. 



^ph»nB i^onrt 



O. C. OF NORTHAMPTON COUNTY. 
Odenwelder's Estate. 

Decedents^ estates — Married women — 
Widow^s exemption — Release of — Act 
June 8, 1893, P. L., 



^ Under the Married Persons' Property Act of 
1808 a marned woman has no power, hy con- 
tract with her hushand, to release her right to 
her widow's exemption after his death. 

Rule upon the executor to show cause 
why a decree should not be entered requir- 
ing bim to appraise to the widow of the 
decedent property to the value of $300 as 
her exemption. 

F. H. Lehr and W. S. ^ M. Kirh 
patrickj for rule. 

II. J. Seeder and 0. Serf ass, contra. 

July 16, 1895. Opinion by ScHUY- 
LBR, P. J. 

The present controversy grows but of 
an agreement between the decedent and his 
wife, wherein the decedent covenants to 
bequeath to his wife $1,000 and one- third 
of the r.et income of his estate for and dur- 
ing the term of her natural life, coupled 
with the further covenant, " to make no 
transfer or assignment of his personal es- 
tate " without her consent. In considera- 
tion of these covenants his wife agrees to 
^' accept said bequests in lieu of her dower 
at common law in the estate of her said 
husband, and her share, portion or interest 
in the same under the intestate and exemp- 
tion laws of the commonwealth of Pennsyl- 
vania or elsewhere. Contemporaneously 
with this agreement the decedent made bis 
last will and testament, which contains the 
bequests above mentioned, and has been 
duly probated. On the second day after 
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the probate the widow made a demand 
upon the executor for her $800 exemption, 
but the demand was refused, the executor 
claiming that she had released her right to 
her exemption under her agreement with 
her husband above referred to, and in this 
way is raised the serious question for pres- 
ent consideration. 

That question is whether a married 
woman has the power to make a valid 
agreement with her husband, releasing her 
right to her statutory exemption out of his 
estate. It is conceded that if such power 
exists, it is by virtue of the married per- 
sons' property act of 1898, which provides 
'^ that hereafter a married woman shall 
have the same right and power as an un- 
married person to acruire, own, possess, 
control, use, lease, sell, or otherwise dis- 
pose of any property, of any kind, real, 
personal or mixed, either in possession or 
expectancy, and may exercise the said 
right and power in the same manner and 
to the same extent as an unmarried per- 
son." It will be noticed that the only 
power conferred upon married women by 
this act is the power to acquire, enjoy and 
dispose of property. Is then the mere 
expectation of a wife that she may as widow 
succeed to three hundred dollars' worth of 
her husband's estate after his death '*prop 
erty ?" We do not mean " property " in 
the broad legal acceptation of that term, 
but is it " property " within the meaning 
of the act? 

So far as the acquisiton and enjoyment 
of the widow's exemption were concerned, 
ample provision had been made in previous 
acts, so that there was no necessity for 
any further legislation on the subject. 
If, therefore, the Legislature intended to 
include under the term property a married 
woman's inchoate right to the $300 exemp. 
tion, it could only be to enable her to dis- 
pose of that right in her husband's life- 
time, which would virtually defeat the 
humane purpose of the prior legislation. 
No doubt the Legislature could confer 
upon a married woman this power, but as 
was said in Small v8. Small, 129 Pa., 866, 
" 80 great a change in the policy of the law, 
upon a subject that may come home to 
every householder in the Commonwealth, 



should not rest on inference, or implication 
from general words, but should appear by 
the explicit and unquestionable mandate of 
the Legislature." 

Another reason for believing that the act 
of 1893 does not confer upon a married 
woman the power to anticipate her widow's 
exemption by sale in her husband's life- 
time will be found in the fact that the 
act confers upon married women only 
the rights and powers of unmarried per- 
sons, and the exercise of these rights and 
powers is limited to '* the same extent " by 
married women as by unmarried persons. 
Now, an unmarried person can have no in- 
choate right in a husband's estate, and can 
exercise no power over such right. This 
phase of the question will be found dis- 
cussed in White vs. Wager, 25 N. Y., 328. 
If it be said that such literal reading of the 
act is " sticking in the cork," the reply is 
that the act is in derogation of the common 
law and is not to be extended by construc- 
tion. But even if it be conceded that a 
married woman may sell her inchoate right 
to the $300 exemption, it would not follow 
that she could do so by contract with her 
husband. In Lord vs, Parker, 3 Allen, 
129, a case which arose under an act simi- 
lar to our own, it was expressly decided 
that the act did not ^^ confer upon a 
married woman the power lo make any 
contract with her husband, or to convey to 
him any property, or receive any convey- 
ance from him." True the words "in 
possession or expectancy " are not in the 
Massachusetts act, but they would have 
been as superfluous there, as they clearly 
are under the act of 1893. 

We have thus far considered the agree- 
ment between the decedent and his wife in 
its legal aspects, and our conclusion is that 
it is void at law. It remains to inquire 
whether it should be enforced in equity. 
The only consideration received by the 
wife was her husband's covenant not to 
dispose of his personal property without 
her consent. According to the inventory 
the personal property amounts to nearly 
$23,000, and it was no less at the date of 
the agreement. As an inducement for the 
wife to sign the agreement, it was said to 
her that her husband might ii^ his life-time 
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settle the whole of this property in such a 
way as to deprive his wife of all interest in 
it after his death. There is no evidence 
that he contemplated doing any thing of 
the kind, and we will not presume him cap- 
able of so ungracious an act. He and his 
wife had lived together as man and wife 
for over seventeen years. She was an ex- 
ceptionally careful and prudent woman in 
money affairs, and it is altogether prob 
able that she contributed her full share 
towards the accumulation of the handsome 
estate left by her husband. To ha^e de- 
prived his wife of all interest in these ac- 
cumulations, in the manner indicated, 
would have been against conscience, and 
a covenant to do an unconscionable act 
hardly amounts to a valuable consideration 
in a court of equity, however it may be 
at law. 

But the covenant against alienation was 
an afterthought. It was not in the orig- 
inal agreement, which had been carefully 
prepared by the decedent's attorney, but 
was interlined at the suggestion of a by- 
stander, and beyond question to appease 
the wife, and not at all to interject into the 
agreement a consideration to her detri- 
ment. We say to appease the wife, for 
she signed the agreement very relucantly 
and only after much persuasion. Her 
husband was sick at the time and was very 
anxious for her to sign it. He was ex- 
cited over the matter, and there is room to 
believe that her signature was afiSxed more 
to calm bis mind than for selfish reasons. 
She was without counsel, although her 
husband's counsel was present, and the 
agreement, leaving out the covenant against 
alienation, was greatly to her disadvantage. 
Moreover, it is exceedingly doubtful if the 
wife realized that she was releasing her 
$800 exemption. William Odenwelder, an 
entirely fair witness, and a man apparently 
of more than average intelligence, who 
heard the whole agreement read and ex- 
plained to the wife, testifies that he did not 
so understand it. Under all these circum- 
stances we think it would be inequitable to 
enforce the agreement as against the 
widow to deprive her of her exemption. 

The will of the decedent was probated, 
and letters testamentary granted to E. J. 



Richards, December 10, 1894. On <^e 
same day Mr. Uichards gave his individual 
check to the widow for ^00, which at her 
request he deposited in bank to her credit. 
The widow gave a receipt for the check, 
as follows : " Easton, Pa., December 10, 
1894, Received from Elijah J. Richards, 
executor of Robert Odenwelder, five hun- 
dred dollars, being in part payment of 
legacy of $1,000, bequeathed me by will 
of said Robert Odenwelder, accepted by 
me in accordance with the terms of said 
will and the terms of agreement of Sep- 
tember 26, 1894," which was the agree- 
ment in controversy. The executor now 
claims that this transaction amounts to an 
election by the widow to take under the 
will, which would deprive her of her ex- 
emption, and that she is bound by her 
election. But she was not informed of 
her rights, nor was she warned as to the 
effect of her affixing her signature to the 
receipt, an omission that is fatal to the 
theory of an election : Woodburn's EJstate, 
138 Pa., 606. Besides, the widow offered 
to return the $500 within two days after 
the money had been received. 
Rule absolute. 



The most striking decision of the season 
18 that of Shellenberger v. Ransom, 25 L. 
R. A., 664, in which the Supreme Court 
of Nebraska holds that a murderer may 
take the inheritance of a person whom he 
kills for the sake of it. The decision re- 
pudiates the authority of the New York 
Court of Appeals in Riggs v. Palmer, 5 L. 
R. A., 340,'on the ground that the statute 
of descent contains no exception to cover 
the case and the court cannot make one ; 
but the maxim that '' no man can profit by 
his own wrong" is shown by the large 
number of decisions collected in a note to 
the case to have been almost uniformly re- 
garded as in force, notwithstanding any 
mere general words of a statute on a differ- 
ent subject, and that it constitutes a part 
of the common law, which is to prevail un- 
til repealed by statute. 
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C. p. OF LANCASTER COUNTY. 

Beese vs. Hershey (No. 2). 

^Employer and employee — Damages for 
accident — Test of liability — Negli- 
gence — Special safety appliance in- 
vented and used only by employer — 
Temporary removal of — Instructions 
to employee — Duty of employer — In- 
surance against loss by accident to em- 
ployee — New trial — Answers to points 
— When jury sufficiently instructed. 

In an action against an employer for damages 
for an accident, the test of his liability is not 
daoffer, but negligence. 

^^gligence can never be imputed from the 
enaployment of methods and machinery in gen- 
eral use in the business, and where an employee 
was injured while running a machine from 
which his employer had temporarily removed a 
safety appliance of his own invention with 
which the employee was accustomed to work 
the machine, but which was not in general use 
in the business, it was not negligence for the 
employer to so remove it and order his employee 
to work the machine without, if he gave proper 
instruction and warning to the employee. 

In an action against an employer for damages 
for an accident to an employee, evidence is not 
admissible to show that the employer was in- 
sured against any loss from any accident to his 
enoployees. 

The fact that on trial in answering the points 
as to negligence the Court did not set forth the 
duty of the employer to instruct hfs employee, 
is not a cause for a new trial if this duty was 
clearly explained in the body of the charge. 



October Term, 1890. 
Rule for new trial. 



No. 40. 



Action by his father for damages for in- 
jury to a minor while workin^^ a candy 
rolling machine in defendant's caramel 
factory, defendant having previously re- 
moved from the machine a safety guard 
of his own invention, not used in other 
factories. 

[For reversal by Supreme Court after 
former trial, see 11 Law Rbvibw, 300.] 



On the trial the following offer of evi- 
dence was disallowed by the Court, Bru- 
BAKBR, J. 

** Plaintiff offers to prove by the defend- 
ant that he held a policy of insurance in a 
company issuing policies of that nature 
protecting him against all loss to which he 
might be subjected by reason of accidents 
or injuries to his employees while at work 
in his factory." 

The Court charged the jury as follows : 

Gentlemen of the Jury : This case, as 
you have seen, is an action brought by Al- 
bert Reese, the father of Elam Reese, 
against M. B. Hershey, trading as The 
Lancaster Caramel Company, for damages 
for the loss of his son's services, to which 
the father would be entitled during his 
son's minority, by reason of the injury re- 
ceived by this boy while working in the 
caramel factory of the defendant, and 
which, it is claimed by the plaintiff, was' 
caused by the defendant's negligence. 

It appears that Elam Reese, on the 29th 
day of July, 1890, being between seven, 
teen and eighteen years of age, while oper- 
ating in the defendant's candy factory in 
this city what is known as the " McGinty 
Rolls," was caught in the machinery and. 
lost his left hand. You have the *' McGinty" 
machine before you, with the explanation 
given us by the witnesses as to the manner 
of its operation, and the position it and the 
boy were in at the time of the accident. 
You will remember all the testimony relat- 
ing to the running of the machine by the 
boy on the morning of the accident, and 
what had occurred on that morning between 
the boy and Mr. Hershey, his employer: I 
do not desire to repeat the testimony to 
you, for you have been very attentive dur- 
ing the trial, and have heard it repeated 
over and over again, and discussed by the 
learned counsel who have just addressed 
you on either side. My duty is to give 
you the law applicable to this action for 
negligence. 

Negligence is the absence of care ac- 
cording to the circumstances. The three 
essential elements of actionable negligence 
are: 

1st. The existence of a duty owing by 
the defendant or employer to^the plaintiff, 
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or to the person whom the plaintiff repre- 
sents. 

2d. A non-performance of that duty, by 
an act of commission or omission on the 
part of the defendant. 

3d. An injury to the plaintiff or person 
he represents, resulting solely from the 
defendant's non- performance of that duty. 

The negligence here claimed by the 
plaintiff is neglect on the part of the em- 
ployer, the defendant, Mr. Hershey, to 
give special instruction to Elam Reese as 
to the danger of getting his fingers too 
close to the rolls and having them caught 
in the machinery, Elam {leese having been 
accustomed to the use of the machine only 
with the guard on. The test of the de- 
fendant's liability is not danger. It is not 
the allowance by the defendant, the em- 

floyer, of the use of a dangerous machine, 
t consists in some omission or neglect of 
duty on the part of the employer. The 
claim here is, that his neglect of duty was 
in not giving proper instructions to the 
boy in the use of this machine after the 
guard had been taken off. If the boy had 
the knowledge and the experience to run 
it, and you believe so, and knew the dan 
ger there was in the use of this machine 
after the guard had been taken off, then 
the accident was due to his fault, and he 
can not recover in this case, unfortunate as 
the accident may have been. If from the 
testimony you believe that he had not the 
knowledge and experience, and there was 
an omission on the part of Mr. Hershey, 
the employer, to give him the proper and 
careful instructions as to running it, as 
well as in regard to the danger of using it 
without the guard, then the accident was 
not the fault of the boy, unless he did it 
carelessly, and the employer would then 
be responsible. The testimony on this 
branch of the case is somewhat conflicting. 
The boy said he did not have the instruc- 
tions. Mr. Hershey said he did give them 
to him explicitly. If you believe that Mr. 
Hprshey has told you what is the truth in 
this matter, there can be no recovery in 
this case, no matter what our sympathy or 
feeling for the plaintiff in this case may be. 
There must be an omission of duty or ne- 
^ect shown on the part of Mr. Hershey 



before there can be any recovery in this 
case. 

Our Supreme Court says, in this case, 
that if the plaintiff's son had only been ac- 
customed to the machine with the guard, he 
might be liable from force of habit, or igno- 
rance df the increased danger when the 
guard was removed, to push his fingers too 
close to the rolls, and thereby get them 
caught ; and, therefore, he would have been 
entitled to special instructions as to the 
danger without the guard. 

Now, gentlemen, you must try this case 
according to the evidence. You must weigh 
this evidence, and endeavor to reconcile 
whatever may seem conflicting : this part of 
the evidence is very important for you to 
consider in ascertaining the liability of the 
defendant in this case ; and in doing so you 
ought not to be governed by any sympathy 
for the plaintiff. You should try this case 
just as ymi would try any other case that is 
brought into a cowt of justice, under the 
rules of law, under the rulw of evidence. 

In determining this question of «egli- 
gence you should take into consideration, 
however, the situation and conduct of both 
parties at the time of the injury, and dis- 
closed by the testimony; the danger of the 
work, the master's care and prudence in 
giving the instructions, and whether it was 
reasonable or not that he should direct the 
servant to work . without this guard ; if he 
gave no instructions, the danger that the 
plaintiff's son saw and knew from looking 
at the machine ; and consider the experience 
of the boy in running it with or without this 
guard, taking into considerarion the rapidity 
and speed of the machine, and the boy's 
experience with the working of the ** Mc- 
Ginty roll," as I said, with or without the 
guard or protection to it. Take all these facts 
into consideration, as well as the working 
of the machine itself, as explained to yon 
by either party to tliis suit, and if you be- 
lieve from all the evidence, after having 
carefully considered all of it, that the in- 
jury complained of was caused by the 
negligence of the defendant, or some omis- 
sion of duty on his part, as claimed by the 
plaintiff, and without any greater want of 
care and skill on the part of the plaintiff's 
son than wa» reasenably to be expected 
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from a person of ordinary care, prudence 
and skill in the situation in which he found 
himself placed, then the plaintiff is entitled 
to recover. As you find these facts, you 
will determine the question of the defend- 
ant's liability for this accident. Without 
negligence on the defendant's part, no 
matter how dangerous the machine was, as 
I have explained to you, there can be no 
recovery in this suit. Nor can there be a 
recovery had against the defendant in this 
suit, if there was any carelessness or negli- 
gence on the part of the plaintiff's son in 
operating this machine without the guard, 
though the defendant be ever so negligent. 
The rule of taw is, that no matter how 
negligent the employer is or has been in 
the matter, if there is any want of care on 
the part of the employee in using the ma- 
chine, there can be no recovery ; because 
he has contributed to the accident. It 
must be wholly the fault of the employer 
before there can be any recovery in any 
case of negligence. The burden of proving 
negligence rests on the plaintiff, the man 
who brought the suit. He must prove the 
negligence of the defendant not only by a 
preponderance of evidence, by weight of 
evidence, but it must also be free from con- 
tributory negligence or concurrent negli- 
gence on the part of the plaintiff's son in 
this case. 

l^ow, gentlemen, I have explained to you 
what it is necessary for you to find, before 
you can ascertain. the liability of the defend- 
ant for the injury complained of in this 
suit. 

And now, as to the question of damages. 
Should you determine from all the evidence 
before you in this case, that the employer, 
Mr. Hershey, the defendant in this case, 
was not guilty of negligence, as explained 
to you in our instructions, then the defend- 
ant, Mr. Hershey, is entitled to your ver- 
dict, and you should so render it promptly. 
If, however, you should find otherwise from 
the evidence, and that the boy was free from 
carelessness or negligence, and that the 
injury was caused wholly by the negligence 
of the defendant, then the father of the boy, 
the plaintff, would be entitled to a verdict 
in this case. And the next question you 
will have to consider is the question of 



damages ; that is, as to the value of the 
loss of the boy's services to the father dur- 
ing the son's minority, until he arrives at 
the age of twenty-one years ; that is, what 
you find to be the son's earning power dur- 
ing his minority, from the testimony which 
has been submitted to you. You have the 
evidence before you to aid you in the de- 
termination of this question. You have 
the evidence as to the amount of wages that 
the boy received, and other evidence as to 
what his services would have been worth 
after two months' experience at the same 
work. If the plaintiff is entitled to recover, 
he is entitled to recover for the medical 
services that were rendered to the boy 
caused by reason of the amputation of his 
hand and his illness, and also for nursing. 
If you should find in favor of the plaintiff, 
you should carefully consider this evidence 
in ascertaining what damages the plaintiff 
is entitled to receive. 

Now, gentlemen, I can not see that I 
can give you any clearer expression of the 
law than I have already given you in the 
charge, and in the points submitted and the 
answers thereto. You will now take the 
case and carefully consider all the evidence 
before you, and .render such a verdict as 
will be just to the parties. 

I am asked to draw your attention to the 
testimony with reference to Mr. Hershey's 
instructions to the boy. You have heard 
the boy's testimony on the part of the 
plaintiff, what he said with reference to the 
instructions. It is not necessary for me to 
repeat it. You have also heard the testi- 
mony of Mr. Spangler, who was on the 
stand, who was called on the part of the 
plaintiff. You will remember what he said 
with reference to the instructions. And 
you will remember the testimony of Mr. 
Hershey, what he said he told the boy, 
and what Viebahn, who was on the stand, 
said about it. This is very important testi- 
mony, and it is the pivotal point in the 
whole case in ascertaining whether the de- 
fendant was negligent, and whether he is 
responsible for the injury that happened to 
this boy. If there was absence of negli- 
gence on the part of the defendant, no 
matter whether the boy was negligent or 
not, there can be no recovery against the 
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defendant. If the boy was in anj naanner 
careless in feeding this machine, if he got 
his hand in that machine while not looking 
at it and not watching himself, he was care 
less, and his father cannot recover in this 
case. He was a servant of the defendant 
at the time, and he was obliged to obej. 
I won't say he was obliged to obey ; but he 
was a servant of the defendant at the time ; 
and, as I have stated, the servant does not 
stand on. the same footing as the master; 
his primary duty is obedience; and if, 
when in the discharge of his duty, he is in- 
jured through the neglect of the master, he 
is entitled to be recompensed. 

THE plaintiff's POINTS. 

1. The defendant was bound to furnish 
reasonably safe appliances for all those set 
to work by him, or by any one who had 
the power to set them to work in his 
employ. 

By the Court. We affirm this point as 
a general proposition. 

2. Where a master voluntarily subjects 
a servant to dangers, such as in good faith 
he ought to provide against, he is liable for 
any accident arising therefrom. The ser- 
vant does not stand on the same footing 
with the master; his primary duty is 
obedience ; and if, when in the discharge 
of his duty he is damaged through the ne- 
glect of the master, it is but meet that he 
should be recompensed. The employer is 
bound to maintain suitable instrumentalities 
for the work or duty which he requires of 
his employees, and failing in that, ho is 
liable for any damage flowing from such 
neglect of duty. 

By the Court. It is true that the servant 
does not stand on the same footing with 
the master ; his primary duty is obedience ; 
and if, when in the discharge of his duty 
he is damaged through the neglect of the 
master, it is but meet that he should be 
recompensed. Yet you must not forget 
that the test of the defendant's liability in 
this case is not danger. It is negligence. 
You must find that the defendant was neg- 
ligent vbefore there can be any recovery by 
the plaintiff in this case. You can not 
hold the defendant liable for negligence, 
because the machine in use was a danger- 



ous one without the guard. Negligence 
can never be imputed from the employ- 
ment of methods of machinery in general 
use in the business. 

defendant's POINTS. 

The Court is respectfully asked, on be* 
half of the defendant, to charge the jury as 
follows : 

1. Where a business is obviously dan- 
gerous, and is conducted in a manner which 
is fully known at the outset to the person 
employed, he assumes the risk of its con- 
duct in that manner, although a safer 
method could hare been adopted. 

By the Court. This point we affirm, as 
a general proposition. 

2. The ordinary risks of a particular 
business are those which are part of the 
natural and ordinary method of conducting 
that business, although they may fairly be 
called extraordinary with reference to a 
different business. 

By the Court. That point we also af- 
firm. 

3. A servant or employee assumes the 
risk of all dangers in his employment, how- 
ever they may arise, against which he may 
protect himself by the exercise of ordinary 
observation and care ; and the employer is 
not responsible for^hose injuries to which 
the employee voluntarily subjects himself^ 
though he does so without carelessness or 
breach of duty. 

By the Court. That point we also af- 
firm. 

4. An employee who voluntarily accepts 
a dangerous employment, assumes all 
patent risks incident thereto, and the em- 
ployer is not liable for damages in case of 
an accident occurring from such risk in the 
course of such dangerous employment. 

By tlie Court. That point we affirm as 
a general proposition. 

5. If an employee, knowing a place co 
be dangerous, continues working therein 
without complaining to his employer or 
calling his attention to the danger, so that 
it may be remedied, he assumes all risk of 
accident. 

By the Court. That point we also af- 
firm. 

6. Where an employee has knowledge 
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of EDachinery being defective and danger- 
ous, and uses it, he voluntarily accepts the 
risk, and cannot recover damageg for the 
injury caused by such use. 

By the Court. That point we also af* 
firm. 

7. There is no evidence that Elam 
Reese was unacquainted with the danger 
incident to the operation of the machine he 
was working without a guard ; or that 
there was any negligence on the part of 
defendant by reason of the removal of the 
guard ; and, therefore, the verdict must be 
for the defendant. 

By the Court. This point we are 
obliged to refuse. I have left these ques- 
tions as questions of fact for you to decide. 
If you find that the defendant was not 
negligent, as explained to you in my gen- 
eral charge, there can be no recovery in 
this case ; or if the plaintiflf's son was 
guilty of any negligence whatever, there 
can be no recovery in this case. 

8. The uncontradicted evidence in this 
case is that the use of the McQinty rolls in 
defendant's factory, operated by Elam 
Reese, without a guard, was the ordinary 
and usual way in which such rolls were 
operated in other caramel and candy facto- 
ries, and it was not negligence in defendant 
to use and operate them. 

By the Court. This point we also 
a£Brm. 

9. If the jury believe from the evidence 
that the injuries suffered by Elaoi Reese 
were due in part to his own negligence or 
want of proper attention to the machine, 
there can be no recovery by the plaintiff, 
even if defendant was negligent. 

By the Court. That we also affirm. 

The verdict was for the defendant, 
whereupon the plaintiff took out this rule, 
^issigning the following reasons therefor : 

** 1. The verdict was against the weight 
of the evidence. 

2. The Court erred in refusing to admit 
plaintiff's offer to show that the defendant 
was insured against any loss from acqident 
to his employees. 

8. The Court erred in admitting and re 
jecting other testimony, and the particular- 
ity of these errors cannot be set forth in 



these reasons because the record has not 
been copied from the stenographer's notes. 
4. The Court erred in its charge to the 
jury, and in the answer to the defendant's 
and plaintiff's points." 

Geor(je Nauman and B. Frank Eshle- 
man for plaintiff and rule. 

H, M. North and Brown ^ Hensely 
contra. 

Reason No, 2 involves an entirely novel 
proposition of law. No such principle has 
ever been laid down by any Court in this 
country. On the contrary, in the class of 
cases the converse of those in hand, it has 
been decided to the contrary. 

Defendants have not been compelled to 
deduct insurance moneys received from 
their claims for damages. 

The receipt of insurance of a building 
destroyed by a negligent explosion, is not 
a defense to an action for damages caused 
by such negligence. 

The insurance is indemnity for a loss to 
which the defendant is not privy. 

Lindsay vs. Bridgewater Gas Co., 8 
Dis. Rep., 716. 

Insurance money is received upon a con- 
tract to which the defendant is in no way 
privy, and in respect to which his own 
wrongful act can give him no equities. 

Perrott vs. Shearer, 17 Mich., 48. 

1st Southerland on dama;;o8, 242. 

1st Sedgwick on damages, 89. 



April 13, 1895. 

BAKER, J. 



Opinion by Bru- 



In reviewing the charge of the Court 
and the answiers to the plaintiff's and the 
defendant's points, we do not feel that we 
have erred in our submission of the case to 
the jury. The learned counsel for the 
plaintiff claim that our answers to the 
plaintiff's points in reference to the law of 
contributory negligence were misleading 
to the jury, because they did not qualify 
the points in connection with the question 
of the employer's duty to give the boy 
proper instruction in running the machine 
without the guard. It will be observed 
that we not only instructed the jury as to 
the duty of the employer in this matter in 
our general charge, but again referred to 
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it at the oloee of the charge after we had 
answered the points, when we were re- 
quested by counsel to draw the attention 
of the jury to the testimony with reference 
to Hershey's instruction. We said then 
distinctly that this testimony was the pivotal 
point in the whole case, in ascertaining 
whether the defendant was negligent and 
whether he was responsible for the injury 
to the boy. There does not seem to be 
anything in the remaining reasons assigned, 
and we, therefore, discharge the rule. 
Rule discharged. 



C. P. OF NORTHAMPTON COUNTY. 
Freemansburg B. & L. Asso. vs. Beinbold. 

Building association — Morf gaffe — Mar- 
ried women — Rule for judgment — 
Affidavit of defense — Practice — Acts 
of April $9, 187 i, P. 1/., 96; May SI, 
1893 y P. /.., 186. 

1. Where a mariied woman, prior to 1888, 
undei-took t-o become a member of a Building 
Association, borrowed money therefrom and 
mortgaged her land for payment, she was liable 
only for the actual amount of money received 
with intereKt. But when her husband is the 
member and pnrchases the loan, all premiums, 
fines and interest charged are not deemed usur- 
ious, and will not be credited on a mortgage of 
her sepai*ate estate to secure the payment of his 
debt. A martied woman may pled«>e her land 
to pay any indebtedness of her husband, which 
he may legally contract to pay. 

2. The amounts of money paid as dues on the 
shares of stock held by a. borrowing member, 
are not credited as payment on the debt. 

8. Judgment may be taken for an amount 
*' admitted to be due " in an affidavit of defense, 
and plaintiff proceed to tnal for the balance ; 
but the rule does not permit judgment for want 
of a sufficient affidavit of defense, for part of a 
claim, to which there is no adequate defense 
without disposing of the complete cause of ac- 
tion: Act May 81, 1898, P. L., 185. 

Sur rule for judgment for want of a 
sufficient affidavit of defense. 

0. n, Meyers, for plaintiff. 

W. C. Loos, for defendant. 

June 10, 1895. Opinion by Scott, J. 

A. H. Reinbold was a borrowing mem- 
ber from the plaintiff Building & Loan 
Association. In November, 1887, he ob- 
tained five shares of the tenth series of 
^8sue ; he had other business transactions, 



by taking shares and purchase of loans in 
other series following, but the only material 
inquiry is with reference to the first oamed. 
In March, 1888, he purchased from the 
association five loans of $200 each, and on 
April 7, 1888, assigned the shares to 
plaintiff as collateral for the payment of the 
mortgage in suit, which was also executed 
and delivered the same day by A. H. 
Reinbold and his wife upon her real estate 
(and also a bond) as security for the pay- 
ment of this loan to the husband. 

The plaintiff claims that by reason of de- 
fault made according to the terms of this 
mortgage there is due and owing of the 
money borrowed the principal sum and in- 
terest from May 28, 1894. 

The defendant, Arabella Reinbold, the 
wife, makes defense. She was permitted 
to supplement her original affidavit, after a 
demand upon the plaintiff association for 
exact information, which it furnished by 
written statement. 

This statement is referred to in the affi- 
davit of defense, but not incorporated in it, 
nor made part thereof, nor does any copy 
of that statement appear anywhere upon 
record as part of the statement of claim 
and defense ; it is not identified as an ex- 
hibit to be inspected, and therefore cannot 
be legally before me for the consideration 
of the present motion. 

It is submitted to me however, containing 
averments as specific as the statement of a 
cause of action. 

Most of these averments are not met by 
any statement of a legal defense in defend- 
ant's affidavit. Against the plaintiff's affi- 
davit of claim on record, the defendant 



1. She is not liable for premiums paid, 
fines and interest on such premiums, be- 
cause they are usurious. 

If she had been the borrower, whether 
being a shareholder or not, the objection 
would pro tanta prevail: Wohlbach V9. 
Lehigh Bldg. Asso., 84 Pa., 211. But 
by the Act of 1859, subsequently incor- 
porated into the Act of April 29, 1874, 
§ 37. P. L., 96, it is expressly provided 
that such contract shall not be deemed 
usurious. She may not, or could not in 
1887, become a member of this Association 
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80 ae to sabjoct herself to the liability of 
one who was »ui juris ; but the husband 
was fully competent to do this, and the wife 
who pledges her property for her husband's 
debt, will be held responsible to the extent 
that he is able to contract: Juniata Bldg. 
k Loan Asso., 84 Pa. St., 313. 

2. The defendant claims that less than 
$1,000 was received by way of the loan; 
but the presumption is that the diflference 
represents the premiums: Johnson vb. 
Asso., 104 Pa St., 394. 

3. That $895 was paid as dues on ^* said 
shares." This is not an averment that so 
much was paid on the debt secured by the 
mortgage. In fact, just the contrary. 

4. That the present withdrawal value of 
the shares is $895. How tar the plaintiff 
may be required to apply this value to the 
extinguishment of the husband's indebted- 
ness pro tan to ^ upon proper proofs, and 
demand made by the wife, is not now for 
determination. There is no statement 
male in the affidavit of defense, that 
would be available now upon this motion. 
The shares belong to him, not to her. 

5. This is a substantial averment. That 
the rent of the property at about $100 per 
annum, was for several years collected by 
A. H. Reinbold " and paid to said Asso- 
ciation on account of the mortgage in suit,^^ 
While the amount in the aggregate, which 
is claimed as a credit, is not stated with 
exact precision, as is usually required, I 
consider it sufficient to prevent a judgment 
for the full amount claimed by the plain- 
tiff in his statement. 

Under the rules of court, and now by 
Act of Assembly, May 31, 1893, P. L., 
185, judgment may be entered for the 
^« amount admitted to be due by the affi 
davit of defense," without prejudice to the 
right to proceed to trial for the balance 
claimed. 

But while there is given by § 7 of court 
rules (and it is an incident to the power of 
the court without such rule) the right to 
enter judgment for want of a sufficient 
affidavit of defense, there is no such power 
to enter such judgment for a portion of 
plaintiff's claim to which no adequate de- 
fense appears, and reserve to him the 
privilege of pursuing his trial for the 



balance. Such a judgment disposes of the 
complete cause of action. Blydenstein vs. 
Haseltine, 140 Pa. St., 120. 

As these conclusions would deprive the 
plaintiff of a portion of his demand, if 
judgment were entered upon this rule for 
any amount, it will be withheld altogether. 

Now June 10, 1895, Rule for judgment 
for want of a sufficient affidavit of defense 
discharged, without prejudice to plaintiff to 
take judgment for any amount admitted to 
be due, and proceed to trial for the balance 
claimed. — NortVn Co, RepW. 



^rphms ^ourt 



O. C. OF LANCASTER CO. 

In re Estate of George Martin, deceased. 

Decedents^ estates — Ahateme.nt of devises 
and legacies — Wills — Interpretation 
of — Rule to mortgage real estate. 

Real estate specifically devised cannot be re- 
sorted to for payment of a pecuniary legacy in 
case of a deficiency of personal estate. 

The testator disposed of all his i*eal estate by 
making five specific devises to five of his cbil 
dren, givinjf a ]>ocuniary legacy to the sixth **to 
equalize her with the rest of my children.'' The 
pcMonal property was sufficient to pay the debts 
but not the legacy. 

Held, That the words, *' to equalize her with 
the rest," were not sufficient to denote an inten- 
tion that the legacy should be made up by the 
specific devisees, but rather the ccmtrany inten- 
tion was shown by the fact that two of the de- 
viKees were chaiged by the will with pecuniary 
payments to the legatee, and therefore the execu- 
tor should not be allowed to mortgage the real 
estate to pay the legacy. 

Rule to show cause why real estate 
should not be mortgaged. 

Oeorge Nauman and D. P. Rosen- 
miller^ for rule. 

J. W. F. Swift and Owen P. Bricker, 
contra. 

The executor is not entitled to an order 
to mortgage to pay the charge on the realty 
bequeathed. 

Field's Appeal, 36 P. S., p. 11. 

Practice to enforce payment of legacy 
charged on lands. Proceedings against 
the devisees should be by legatees ; execu- 
tor should not petition. 
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Brewster's Practice, vol. Ill, p. 584. 

Colhoon's Estate, 40 Leg. Int., p. 474. 

Pope's Estate, 4 W. N. C, p. 431. 

Newman's Appeal, 35 P. S., p. 399. 

Real estate specifically devised cannot 
be resorted to for the payment of legacies 
in case of a deficiency of personal estate. 

Bennett's Estate, 148 Pa. S., 141. 

The pecuniary legacy is payable out of 
the personalty, and on the failure of the 
personalty is adeemed pro tanto. 

Duvall's Estate, 146 Pa. S., 176. 

From the design of the testator to equal 
ize his children expressed in the will, there 
cannot be implied a charge on the realty to 
pay the pecuniary legacy. 

Hackendorn'a Appeal, 11 Pa. S., 87. 

Where sales are ordered for the pay- 
ment of expenses, a settlement of the ad- 
ministration account must first be had. 

Grice's Estate, 2 W. N. C, 212. 

A mortgage will not be decreed to secure 
a debt the validity of which is disputed by 
parties in interest. 

Reilly's Estate, 36 Leg. In., 49. 

April 13, 1895. Opinion by Bruba- 
KER, J. 

The mortgage of the real estate devised 
is asked for by the executor for the pay- 
ment of the debts of the decedent. It ap- 
pears from the inventory and statement 
accompanying the petition that the personal 
assets are sufficient to pay the debts, but 
not sufficient to pay the legacy to Kate 
Kline, a daughter of the testator. We would 
be compelled, therefore, to discharge the 
rule for this reason alone. As the ques- 
tion of the abatement of the devises and 
this legacy was raised at the argument, we 
may as well pass upon it, in order to avoid 
further contest between the parties in in- 
terest. 

It was contended by the counsel for the 
petitioner, that as the personal assets are 
not sufficient to pay the legacy referred to 
the devisees must abate proportionately 
with it. 

In the will in this case the testator dis- 
posed of all of his real estate by making 
five specific devises of it to five of his chil- 
dren, and then follows the devise of the 
pecuniary legacy of two hundred and fifty 
dollars to his daughter, Kate Kline, and 



says that he gives this bequest " in order 
to equalize her with the rest of my chil- 
dren." The testator further adds a resid- 
uary clause in which he gives his children 
equal shares, in the language of the will, 
^^ 80 that all my children may be equalized 
out of my whole estate." 

It is a settled rule of law in this state 
that where the deficiency arises from the 
payment of the debts of the testator, all 
legacies and devises, there being no resid- 
uary, abate proportionably in the absence 
of the intent of the testator to the contrary : 
because both lands and chattels are liable 
in law for these debts ; and it is preeamed 
to be equally the intention of the testator 
that the legatee should have the chattels 
and the devisee the lands. Grim's Ap- 
peal, 89 Penn., 833. Where the legal 
obligations of the decedent are all satisfied, 
and the estate is not sufficient to satisfy all 
the legacies and devises, the rule is differ- 
ent. Specific devises abate proportionately 
with specific and demonstrative legacies, 
whenever there is a deficiency of assets to 
pay both debts and legacies. Pecuniary 
or general legacies are not in the class. 
Armstrong's Appeal, 63 Penn., 312. 

Where there are no debts, a specific 
legacy will not abate to pay general 
legacies when the personalty is inadequate. 
McMahon's Estate, 132 Penn., 175. 

There is nothing in the will of Geoige 
Martin to indicate that the legacy to his 
daughter, Kate Kline, of two hundred and 
fifty dollars, was intended to be paid out of 
the specific devises. The contrary in- 
tention, indeed, appears upon the face of 
the will, as evidenced by the fact that two 
of the specific devises were expressly 
charged with the payment of legacies to 
this daughter. The testator must, there- 
fore, have believed that the personaltj 
would reach to pay the last legacy to her, 
and, therefore, intended it to be so paid. 
The mere expression that he gave the 
legacy to equalize her with the rest of his 
children would not in itself denote an in- 
tention that it should be either charged on 
or paid out of the land. It is but an ordi- 
nary pecuniary legacy. See Duvall's 
Estate, 146 Penn., 184. 

Rule discharged. 
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ToL. XII.] MONDAY, OCT. 7, 1896. [No. 46. 



@tmrier j^essian§. 



Q. S. OP LANCASTER COUNTY. 

Oommonwealth vs. Stanffer. 

Statutory rape — Admission by counsel — 
New trial— Act of May 19y 1887 ^ P. 
L., 128. 

Iq ft oriminal tiial an admission by the de> 
fendant's counsel is not equivalent to an admis- 
sion by the defendant himself ; and where on a 
trial fur statutory rape, counsel admitted that 
defendant was the father of the child, in calling 
the Jury's attention to the Act of 1887, as to 
where the woman is not of good repute, and 
though the defendant was not put on the stand, 
the court in the charge said that the defendant 
admitted being the father of the child, a new trial 
should be granted. 

JanQary sessions, 1895, No. 95. 
Indictment, rape. 
Rule for a new trial- 



B. 

rule. 



F. Davis and Brown ^ Hensel for 



Wm. D. Weaver and Walter 
Franklin^ district attorney, contra. 



M. 



January 2, 1895. 

BAKER, J. 



Opinion by Bru- 



We find we have committed error in our 
charge to the jury in this case, as set forth 
in the first and the third reasons assigned 
by the defendant, as the defendant had not 
submitted himself as a witness in his own 
behalf. 

The mere fact of the counsel having said 
in the heat of argument in the case that 
the defendant was the father of the child 
should not have led us to say that the de- 
fendant admitted that he was the father of 



the child. We understood from the tenor 
of the argument of one of the counsel for 
the defendant, that such admission by the 
counsel was made for the purpose of induc- 
ing the jury to take into consideration the 
evidence of the bad repute of the prosecu- 
trix, under the proviso of the Act of As- 
sembly of the 19th of May, 1887, P. L. 
128, which says : 

^^ If the jury shall find that such woman 
child was not of good repute and that the 
carnal knowledge was with her consent, the 
defendant shall be acquitted of the felon- 
ious rape and convicted for fornication 
only." 

The only defence that was made on the 
trial was to show that she was a woman of 
bad repute ; but in this the defence failed. 
But as we have said before, we should not 
have taken the remarks made by counsel 
as an admission made by the defendant in 
a case of such grave importance. And, 
therefore, we must sustain the first and the 
third reasons assigned, and grant a new 
trial. 

New trial granted. 



Q. 8. OP LANCASTER COUNTY. 
Ck>m]nonwealth vs. Herf. 
Order for maintenance — Amount of. 

A husband was ordered to pay $8 per week 
for his wife's mainteDanoe, and on petition lor 
increase of maintenance, it appeared that he 
was worth about $20,000, and his wife was 
worth (8,000, and her board cost her $8 per 
week. 

Held, that the amount to be paid for main- 
tenance should be increased to $5 per week. 

Petition for increase of maintenance. 

H. M. Houser and B. Frank Eshlemany 
for petitioner. 

Wm. B. Harnish and Brown ^ Hensel^ 
contra. 

The petition of Serena Herr was as fol- 
lows: 

"The petition of the undersigned re- 
spectfully represents : That she is the wife 
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of A. K. Herr, and that on Saturday, 
November , 1894, your Honor Court 
made an order directinj^ said A. K. Herr 
to pay the sum of $8.00 per week for the 
maintenance of your petitioner until a 
further order would be made. 

*'*' That the said petitioner cannot main- 
tain and support herself upon the sum of 
$8.00 per week ; that this sum is wholly 
insufficient ; that she has no home of her 
own, and is now required to pay for her 
room and her board more than the sum 
which the Court ordered her husband to 
pay. 

^^Thaf said A. E. Herr has an estate of 
more than $25,000, and that his income is 
i^out $1,500. 

** That your petitioner cannot live upon 
less than $8.50 per week, and that that aU 
lowance would be less than a third of his 
iDCome. 

** Your petitioner, therefore, prays your 
honorable Court to increase the said order, 
or to grant rule to show cause why the 
said weekly allowance should not be in- 
creased, and she will ev^r pray, etc.'* 

The respondent had previously been or- 
dered by the Court to pay $3.00 per week 
for the support and maintenance of his 
wife. 

The evidence showed that the husband's 
income was derived from the investment of 
about $20,000, and that the wife had 
$8,000 of her own invested, and that she 
was paying $8.00 a week board. 

April 13, 1895. Opinion by Brubaker, 
J . 

On the hearing of this case at the No- 
vember sessions, 1894, we ordered the de- 
fendant to pay the sum of three dollars per 
week for the maintenance of his wife, 
Serena Herr. We have examined the tes- 
timony taken on the petition to increase 
said order to eight dollars per week, or the 
rule to show cause before us. After care- 
fully examining the testijnony we have 
come to the conclusion that there should 
bo an increase of two dollars per week, 
making the weekly allowance hereafter 
five dollars per week, until the further 
order of the Court. Let the decree be so 
Entered. 



j^omman ffe»S"j[»tv. 



C. p. NO. 2 OP ALLEGHENY COUNTY. 

Bauer, Adm'r., vs. Rilui. 

Judgment — Authority to confess — War- 
rant of attorney. 

A judgment may be entered upon a copy of 
the warrant of attorney, although the original 
be lo8t or Btolen. 

An attorney need not file his warrant unless 
ruled to do so. 

The authority to confess judgment need not 
be in writing. 

Rule to show cause why jud^j^ment 
should not be opened and defendant let 
into defense. 

J. H. Beal and Joseph Stadtfeldj for 
plaintiff. 

James Fitzsimmons and £Jd. O, Hartje^ 
for defendant. 

July 29, 1895. Opinion by Ewino, 
P.J. 

The evidence shows that in June, 1894, 
Willliam Bauer and Alfred Ribs pur- 
chased the lease and business of the West 
View Hotel, in Ross township, from Mr. 
Marcus Jenny, the then keeper thereof. 
They agreed to pay therefor the sum of 
$4,750, and did pay that amount. Mr. 
Bauer had money and credit, and so far as 
appears Ribs had neither. 

The evidence leaves no room for reason- 
able doubt that William Bauer, from his 
own money, paid $2,700 ; and the weight 
of evidence is that $2,750 was so paid of 
William Bauer's money ; the other $2,000 
was borrowed from Anton Lutz and paid 
by Mr. Bauer to Mr. Jenny, for which 
$2,000 Bauer and Rihs gave their joint 
judgment note. 

On the 80th of June, 1894, Mr. S^adtfeld, 
a very reputable, reliable member of the bar, 
at the request of the parties, drew up a 
judgment note for $2,375 (one-half the 
amount of the purchase money) in favor of 
William Bauer, payable one day after 
date, which was then and there signed by 
Alfred Rihs and delivered to William 
Bauer, who left it with Mr. Stadtfeld as 
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liis attorney. A correct copy of this note 
is filed with the declaration and confession 
of judgment in this case. 

The evidence shows that Bauer and 
Rihs were equal partners. 

Bauer died November 24, 1894, after a 
short illnerts, at the West View Hotel, 
where he and Rihs both lived. Bauer 
was intemperate in his habits. 

The alministrator knew that this note 
had existed, and not receiving it with the 
other assets of the deceased, delivered to 
him by Rihs, including the deceased's 
papers, and a judgment note against a 
brother of the deceased, obtained a copy of 
the note and had this judgment entered 
thereon. 

The first question is, can judgment be 
entered on a note and warrant of attorney 
duly executed, and lost or stolen ? 

In Tanner vs. Hopkins, 12 W. N. C, 
238, it is held that an attorney need not 
£le his warrant unless ruled to do so* The 
authority need not be in writing. 

We see no good reason why a valid 
judgment may not be confessed in such a 
case as this unless the note has been paid 
or cancelled intentionally. 

The defendant in his petition to open 
the judgment says, after admitting the 
execution and delivery of the note in suit, 
that he and Bauer conducted the business 
from July 4 to October 21, 1894, "and on 
that date affiant paid off and discharged his 
indebtedness on said note in full to said 
Bauer within his own house and the said 
Bauer with his own hands tore up and 
destroyed said note as being paid and 
satisfied in full." 

He does not say how much he paid or 
how he paid it ; nor is there any evidence 
of payment. 

Two competent witnesses are called to 
corroborate this allegation from what they 
allege Bauer told them. One does not 
refer to the note at all ; the other,, only on 
second thought and suggestion, makes 
Bauer speak of a note. There are some 
inherent improbabilities in the stories 
of both these witnesses, as to the 
circumstances with which they surround 
the alleged conversation. The alleged 
statement of Bauer, that " now they were 



equal partners," was, or would be if it was 
said, but the statement of a fact existing 
from the time of the purchase. Even if 
believed, and we doubt it, this testimony 
would not be sufficient to submit to the 
jury on which to find a cancellation of the 
note. It tends to negative a payment. 
They both fix a date corresponding to the 
assertion of the defendant. On the other 
hand, fixing his date by an entry made on 
the same day and connected with the circum- 
stances, Mr. Stadtfeld testificM that the note 
was in his possession, after that date at which 
defendant claims it was destroyed, and that 
he gave the note to Mr. Bauer on the 26th 
October, 1894, at his office in Pittsburgh. 
The business was carried on by these 
parties as before. There never was any 
settlement. Mr. Rihs had no money to 
pay the portion of the purchase money 
paid Bauer for him; he had a family to 
keep ; Bauer had none. No attempt has 
been made to show that Bauer had any 
unusual amount of money after October 
21st, or about that time. 

Rihs was barkeeper, and appears to 
have kept the informal book of the business. 

It is claimed on part of Rihs that Bauer 
drew out more money than Rihs did, and 
the book is produced to show it. 

The first entry, of money paid to either 
is on August 12th ; the entry figures and 
all is in pencil by Rihs. At this date, 
July 27th, an inspection of the book 
shows that the original entry was $5 to 
each. Now opposite Bauer's name is 25, 
the 2 evidently fresher and written at a 
later date than the $5. On the 19th of 
August " 3 *' has been added, making 5 
into 35. On the 26th 5 is made 75, and 
on September 2d 5 is made 55. When 
these prefixes of tens were made we do 
not know, but they are strongly suggestive 
of what might have become of the judg- 
ment note against Rihs, during the last 
sickness of Bauer. 

We have no serious doubt as to the non- 
payment of this note. It was never paid 
in whole or in part, and we do not believe 
that Bauer ever destroyed or surrendered it. 

Included in the payment is the share of 
Rihs in the $2,000 note to Anton Lutz ; 
this might as well be included under the 
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circumstances as indemnity, and if this 
portion is collected it should be brought 
into court and applied to payment of the 
Lutz note. 

And now, 29th July, 1895, on consid 
eration of the petition, answer and testi- 
mony, and after argument of counsel, upon 
consideration it is ordered that the rule in 
this case, to show cause why the judgment 
should not be opened and the defendant be 
let into a defense, is discharged. It is 
further ordered that all the money that 
may be made on execution issued on this 
judgment, over $1 ,850, and interest thereon 
from July 1, 1894, and costs, be paid into 
court, to be applied to the joint judgment 
note of William Bauer and Alfred Rihs to 
Anton Lutz. 



C. P. NO. 1 OP ALLEGHENY COUNTY. 

Waring Bros. & Oo. vs. PennsylTania Bail- 
road Oo. 

The courts have authority to compel parties 
to prosecute their actions with reasonable dili- 
gence. 

Under the old English practice, based upon 
the Statute 18 Cbas. IL, 8tat. 2, chap. 2, § 8, 
the plaintiff must declare within twelve months 
after the return of the writ, or he will be out of 
court ; but if bo do not declare within two 
terms, the defendant may sign judgment of non 
pro8. against him. This Statute of Chas. II. is 
in force in Pennsylvania, save as altered by Act 
of Assembly, or the practice of the courts, but 
with respect to the entry of judgments of non 
pros, for delay, it is not modified by any Act of 
Assembly, nor do the rules of court of Alle- 
gheny county conflict with or modify the same. 

Wbeie a plaintiff has taken no step in a cause 
beyond the issuing of summons, and after a de- 
lay of more than fourteen yeai-s files a declai*a- 
tion setting forth a cause of action which would 
be barred by limitation in six years, and which, 
as set forth in the declaration, bad its inception 
six years prior to the issuing of summons, the 
court, upon motion of defendant, and in the ab 
sence of explanation or excuse for the delay, will 
enter judgment of nonpros, as for a discontinu- 
ance or abandonment of the cause. 

Where the rules of the court from which the 
summons in such case issued provide that, *^If 
a declaration is not filed within three months, 
judgment of non pros, shall be entered by the 
prothonotary on precipe of the defendant or his 
attoi-ney," the omission of the defendant to take 
advantage of the rule by entering a judgment of 
non pros, upon precipe, does not estop or pre- 
clude him from invoking the power of the court 
upon motion, when the plaintiff, after long de- 
lay, and without explanation or excuse thei-efor, 
has filed his declaration. 



Per Stowk, P. J. : "I think the most liberal 
practice should not allow more than one year 
for plaintiff to file his narr^ even where defend- 
ant does not take advantage of the rule; and 
after that the cause should, by analogy to the 
English practice, be considered out of court, and 
thHt thereafter defendant should not be com- 
pelled to plead." 

For Stowb, p. J. : *• I am of opinion that eveo 
after plea tiled, except perhaps in cases where 
the statute of limitation does not apply, or al- 
lows a longer time, as in ejectment, no cause 
should be allowed to hold its place in court (un- 
less for special cause shown) more than six 
years after plea, if no other steps have been 
taken by plaintiff in the cause. 

Two cases. At 710 December Term, 
1879, and 104 March Term, 1880, Richard 
S. Waring and Orville T. Waring, late 
partners as Waring Brothers Company, in- 
stituted actions against the Pennsylvania 
Railroad Company. At 710 December 
Term, the precipe was filed November 29, 
1879, and a summons issued in trespass on 
the case. December 1, 1879, service of 
this writ was accepted by indorsement 
thereon by defendant's attorneys. At 104 
March Term, the precipe was filed Decem- 
ber 28, 1869, and a summons issued in 
trespass on the case. December 29, 1879^ 
service of this writ was accepted by in- 
dorsement thereon by defendant's attor- 
neys. No further step of any sort was 
taken in either of the cases until October 
4, 1894, when declarations were filed in 
both actions. At 710 December Term, 
1879, the declaration was in assumpsit for 
the breach of an alleged agreement for 
transportation of certain traffic between 
November 80, 1878, and March 1, 1876. 
At 104 March Term, 1880, the declaration 
set forth a cause of action in tort with 
respect to certain matters alleged to have 
occurred between January 1, 1874, and 
March 1, 1875. December 7, 1894, upon 
motion of the defendant in each case, the 
court granted a rule upon plaintiffs to show 
cause why the declaration should not be 
quashed and judgments of non pros, en- 
tered. To these rules the plaintiffs filed 
answers, substantially the same in both 
cases, denying the power of the court, but 
making no explanation as to the delay be- 
tween 1879 and 1894 in filing the declara- 
tion. 

Rule absolute. 
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Scott ^ Gordon^ for rules. 

M, A. Woodward diXiA Shiras^ Dickey^ 
contra. 

February 2, 1895. Opinion by Stowb, 
P. J. 

It is manifest from the rules of practice 
laid down in our best authorities that courts 
have, from the earliest times, assumed the 
authority to compel parties seeking their 
assistance to prosecute their claims with 
reasonable diligence. 

Thus it is said in Tidd's Practice : " In 
actions by bill in the King's Bench, if the 
defendant appear personally at the return 
of the writ, the plaintiff was anciently 
obliged to declare against him within three 
days ; or, if he appeared by attorney, the 
plaintiff must have declared before the end 
of the term." Afterwards, in the time 
of James I., a rule was made by the court 
that plaintiff ought to declare the same 
term, or the term after bail was filed; and 
subsequently the course of the court was 
certified to be that no declaration should 
be taken upon any bail but within three 
terms after bail filed. And this was held 
to be a very good course, although the rule 
formerly had been different and more strin 
gent as to time. 

Thus the practice seems to have con- 
tinued till the Statute 18 Ghas. II., Stat. 
2, chap. 2, § 8, limited the time for declar- 
ing upon a bill of Middlesex or latitat in 
the King's Bench to the end of the next 
term after the defendant's appearance, and 
a rule was made by Hale, C. J., that the 
court would discharge prisoners on common 
bail in two terms ; and in the time of Holt, 
C. J., the course of the court was that if a 
declaration was not delivered on or before 
the last day of the term, sedente curia^ the 
defendant might sign a 7ion pro8. and if 
he did not sign it immediately, though 
he might afterwards receive a declaration, 
be was not compelled to do so, but might 
refuse it ; and accordingly, as the practice 
of the court then stood, if a declaration was 
tendered after the end of the second term, 
the defendant was not bound to accept it, 
but might sign his nan pros, at any time 
after the end of the second term. It was, 
however, subsequently held, that as the 



general rule of law allowed a plaintiff 
twelve months to declare, while the rules 
of court allowed the defendant to sign 
judgment of non pros, if plaintiff did not 
declare in two terms, that unless defendant 
took advantage of plaintiff's neglect by 
signing a judgment of non pros, the plain- 
tiff might deliver his declaration at any 
time within a year next after the return of 
the writ ; and such seems to have been the 
practice in England till a late day, and 
may be so even to this time. 

For a more particular history of the ori* 
gin and changes in the course of judicial 
proceedings in this respect, reference may 
be had to Tidd's Practice, American notes,, 
pp. 420 and 421. 

** At length," (according to Tidd) " it 
was settled agreeably to the Statute of 
Ghas. II., that ' upon all process returna- 
ble the first or any other return in any 
term, the plaintiff shall have liberty, to the 
end of the next ensuing term, to deliver 
his declaration to the defendant's attorney,, 
or leave the same in the office ; and the 
defendant's attorney having entered his ap- 
pearance with the proper officer, as of that 
term in which the process was returnable,, 
and in the Gommon Pleas, given a rule te 
declare in the proper office, at the end of 
the ensuing term, or in four days after the 
end thereof, and called on the plaintiff's^ 
attorney or clerk in court, if he can be 
found, the defendant may, at any time in 
the vacation of such ensuing term, after the 
rule for declaring is out, sign his non pros^ 
for want of a declaration, and afterwards ; 
and the plaintiff shall not, without leave of 
the court, have any longer time to declare,, 
other than the time to be limited by the 
defendant's rule.' But if the plaintiff be 
not called upon by rule to declare, he hath 
all the vacation of the second term to de- 
clare in. If the plaintiff do not declare in 
that time, or obtain a rule for time to de- 
clare, his cause is out of court ; and if he 
afterwards declare, the court will set aside 
the declaration for irregularity." 

The English practice, based upon the 
Statute of Ghas. II., may be stated to be 
that by the general rule of law a plaintiff 
may declare within twelve months after the 
return of the writ, or he will be out of 
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court ; but by the rules of the courts, if 
he do not deliver his declaration within two 
terms, defendant may sign judgment of 
nonpros. If, however, no such judgment be 
signed, plaintiff may still deliver his decla- 
ration at any time within the year. See 
Sellon's Practice (Am. Ed. 1813). vol. 1, 
p. 860, and Chitty's General Practice, vol. 
8, pp. 444, 445. 

It is thus manifest that the rules of 
practice, above referred to, did not orig 
inate in an Act of Parliament, but were es- 
tablished originally by the courts for the 
{)urpose of preventing; delays in suits at 
aw and compelling suitors to prosecute 
their actions with reasonable dilligence. 
The Act of Chas. II. only added legisla 
tive sanction to what was a power already 
existing in the courts, and cured abuses 
that had grown up under the old system in 
cases of frivolous and unjust suits and 
causeless arrests.. Defendants in all per- 
sonal actions were liable to arrest, and 
while the special object of this statute was 
the relief of persons arrested, its applica- 
tion was general to all such suits, and we 
can conceive of no reason why it should 
not now be held to apply to all personal 
actions. 

So far as is material to the question now 
under consideration, the statute provided, 
** that upon appearance to be entered" in 
the respective courts for defendant, "no 
amerciaments be set or estreated upon or 
against any sheriff,'* etc. ***** and 
unless the plaintiff or plaintiffs in any such 
writ, bill or process named shall put into 
the court from whence such writ, hill or 
process did issue his or their bill or decla- 
ration against the person or persons so ar- 
rested in some personal action or ejectione 
jirmae of lands or tenements before the 
end of the term next following after ap- 
pearance, that then a nonsuit for want of a 
declaration may be entered against the 
said plaintiff or plaintiffs in the said courts 
respectively," etc. 

Let us now see how far the courts of 
this country have recognized or adopted 
the powers exercised by the English courts 
in regard to compelling plaintiffs to prose- 
cute their suits with reasonable diligence. 

The Supreme Court of the United States 



say in Johnston vg. Standard Mining Co.j 
148 U. S., 860 : " It has been frequently 
held that the mere institution of a suit 
does not of itself relieve a person from the 
charge of laches^ and if he fail in the dili- 
gent prosecution of the action the conse- 
quences are the same as though no action 
nad been begun." 

The Supreme Court of Vermont, in 
Paddleford v», Bancroft et al.^ 23 Vt. 
Rep., 536, say : " The continuance of a 
suit from term to term, without the con- 
sent of defendant, or other just cause, 
does always discontinue the suit, and this 
is always in contemplation of the law the 
act of the plaintiff." 

The Supreme Court of West Virginia, 
in Exchange Bank vs. Hall et al,y 6 
West Va. Rep. 460, say : ** In practice 
the chasm or interruption in the proceeding 
occasioned by the failure to continue the 
suit regularly from term to term is a dis- 
continuance." 

In Illinois (Williams vs. Briton, 8 III., 
625), in Mississippi (Hunt vs. Griffin, 49 
Mis?., 742), in California (Saville, Adm'r. 
v«. Frisbie et al., 70 Cal. 87, and other 
cases), and in New York (Taber vs. Taber, 
60 N. Y. S. C, 65) the same general doc- 
trine is distinctly recognized. 

Coming to oar own Sute, we find that 
the Supreme Court has more than once 
recognized the power to enter judgment of 
non pros, or to turn a plaintiff out of court, 
even after issue joined, in consequence of 
long and inexcusable delay in prosecuting 
his claim to a conclusion. 

Black, C. J., in Huffman vs. Stiger, 1 
Pitts. Rep., 185, says: *'The facts raise 
the question whether a suit of which do 
notice has been taken by either party for 
twenty-seven years can be revived by one 
of them after that time. We are clear 
that it cannot without violating all the anal- 
ogies of the law, and giving to a false clainn 
every advantage which it is the object of 
limitation and presumption to take from it. 
* * * No honest man would be willing to 
live in a country where the law would re- 
quire him to prove the actual falsehood 
and injustice of every stale claim which 
malice or cupidity might dig up againat 
hiro. Hence we have statutes of limita- 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



867 



bion, and in cases to which they do not 
apply, we have presumptions which are 
equally strong." 

The principle involved in this case is ap- 
proved of in Biddle vs. Girard Bank, 109 
Pa., 667. 

Therefore, for tho delay in this suit of 
some fourteen years, being twice the length 
of the statute of limitations applicable to 
this action, the plaintiff should be held as 
for a discontinuance. 

But even if we assume that fourteen 
years, the time allowed to elapse, is not 
long enough to justify the court in turning 
the plaintiff out of court, upon the legal 
presumption of abandonment of his action, 
bow is it with reference to the practice of 
our court ? 

The Statute of Ghas. II., above cited, is 
reported by the judges of the Supreme 
Court,acting under the Act of April 7,1807, 
to be in foice in Pennsylvania, except certain 
parts which have a local object, and certain 
other parts which are altered by our Acts 
of Assembly or practice of the courts. So 
far as the present inquiry is concerned, the 
only question now is. How far has this Act 
been superseded or changed by the prac- 
tice of this court ? 

So far as this court is concerned, the 
first rule upon this subject of which I have 
any knowledge was contained in a Rule 
Book in existence in 184t5, and had been 
in force for several years. 

This provided that unless a declaration 
was filed within one year from the return 
day of the writ, a non pros, shall be en- 
tered as a matter of course by the pro 
thonotary. On April 6, 1878, the rule 
was changed so as to read : ** If a decla- 
ration is not filed within three months from 
return day, judgment of non prog, will be 
entered by the prothonotary on prempe of 
the defendant's attorney." This is still 
the rule. 

It is clear and distinct, and the only 
question is whether defendant, not having 
taken advantage of its provisions, is now 
estopped from doing so. This rule was 
needed and intended to compel diligence 
on the part of parties bringing suits, and 
should be strictly enforced, except when 
'Qfficient cause is shown for enlarging the 



time. I think the most liberal practice 
should not allow more than one year for 
plaintiff to file his narr.^ even where de- 
fendant does not take advanta^i^e of the 
rule, and after that the cause should, by 
analogy to the English practice, be con- 
sidered out of court, and that thereafter 
defendant should not be compelled to plead 
to plaintifi^s declaration. For myself, I 
am unable to see what rules of court are 
for, unless they are to be enforced. When 
default is made under the rules the court is 
always ready to grant relief when proper 
application is made to that end within a 
reasonable time. 

If we are to ignore the rule requiring 
the declaration to be filed within three 
months, how long is the defendant to wait ? 
Is it to be one year, ten years, or until the 
plaintiff sees fit to move in the cause ? 

But why should not the rule be literally 
enforced ? Why should parties bring 
action, and then delay, without some 
special cause is shown, to indicate to the 
defendant what his claim is ? When he 
brings his suit he knows, or should know^ 
what his suit is for, and should not be al- 
lowed to delay in filing his declaration or 
statement of cause of action indefinitely. 

Under our rules and by analogy to the 
statute of limitations, in ordinary cases, I 
think the plaintiff should be nonsuited in 
this action. 

Speaking for myself, I am of opinion 
that even after plea filed, except, perhaps, 
in cases where the statute of limitations 
does not apply, or allows a longer time, as 
in ejectment, no cause should be allowed to 
hold its place in court (unless for special 
cause shown) more than six years after 
plea, if no other steps have been taken by 
plaintiff in the cause. Upon this matter, 
I only speak for myself; but we are all 
agreed that under the circumstances of this 
case, owing to the delay of some fourteen 
years on the part of of plaintiff in filing his 
statement (more than twice the time the 
statute allowed for bringing his suit), 
judgment of non-suit should now be en- 
tered. — Pittsburg Legal Journal. 
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Insurance on live stock and farming 
utensils on depcribed premises is held in 
Lakings vs. Phenix Ins. Co. (Iowa), 28 
L. R. A., 70, to be restricted to that place, 
an! not to cover the property when taken 
temporarily to a place twenty miles distant 
for use. 



A PRB-EXISTINQ debt is not such a con- 
sideration as will sustain the plea of bona 
fide purchaser for value, except in the case 
of negotiable paper. Although there are 
a few cases which maintain to the con- 
trary, the better opinion is that such a 
debt is not a sufficient consideration, be- 
cause there is no parting with value in re- 
liance upon the title to the goods thus 
acquired. Some of the cases would seem 
to make a distinction between a receipt of 
property in payment of a pre existing in- 
debtedness and a receipt in satisfaction or 
discharge of such debt ; that a satisfaction 
can only result from an agreement to that 
effect, but payment operates as a discharge 
or satisfaction of the debt, and in either 
case the failure of title revives the debt. 
No distinction is made between a convey- 
ance in payment of a debt and one given 
as security therefor. 

Upholding these rules and applying 
their underlying principle to the facts be- 
fore it, the Supreme Court of Michigan, 
in the case of Schloss et al. vs. Feltus, 61 
N. W. Rep., 797, by a bare majority, 
determines that a naked, pre-existing debt 
is not such a consideration for the transfer 
of a stock of goods as to constitute the pur- 
chaser a bona fide purchaser for value, as 
against a claim by the debtor's vendor that 
his sale to the debtor was induced by fraud. 
Justice Montgomery, with whom Justice 
Hooker concurs, writes a strong dissenting 
opinion, combating the result reached by 
the majority of the court and its interpre- 
tation of the previous decisions of that 
tribunal upon the point in dispute. — Amer- 
ican Lawyer. 



Milwaukee, not over bright, faced Judge 
J. at the opening of court and presented 
an affidavit of prejudice in a case marked 
for trial on that day's calendar. The 
judge, who dislikes affidavits of this nature 
more than anything else in the world, held 
it up and said to the rest of the bar assem- 
bled in the room, as well as to the young 
lawyer: •* Well, here is anoiher of these 
affidavits; don't you know, sir (looking 
directly at the young man) that I do not 
know either of the parties to this action." 
The young man looked downcast for a mo- 
ment, and then, looking suddenly op as 
though a happy thought had struck him, 
said : " No, your honor, but they know 
you." The court and bar were consider- 
ably startled, but the matter ended in a 
universal shout. — The Q-reen Bag. 



It is told in a recent book of law anec- 
dotes, that a member of the Boston bar, 
meeting one day Judge Lord, an able and 
conscientious judge, said to him : 

"I see, judge, that the Supreme Court 

has overruled you in the case of v«. 

-, but you need feel no concern about 



your reputation. 

** No," answered the judge, " I don't; 
I'm only concerned about the reputation of 
the Supreme Court." 



First Lawyer — We'll appeal, of course, 
but I really don't see that we have a leg to 
to stand on. 

Second Lawyer — There was something 
in the judge's charge that may have preju- 
diced the jury against our client. 

First Lawyer — What was it ? 

Second Lawyer — He instructed the 
jury to consider the evidence. — Puck, 

Old Bachelor ^dictating his will to a 
lawyer^ — To my housekeeper I bequeath 
$500, from which must be deducted 25 
cents for a dish she broke last week. 



" Papa, do lawyers tell the truth ?" 
" Certainly, my boy, they will do any- 
thing to win their case." 



Some months ago a young lawyer of No man is a hero to his lawyer.- — Pueh. 
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Vol. XII. ] MONDA F, OCT. 14, 1895. [No. 47. 

gammon ffieas^laiv. 

C. p. OP LANCASTER COUNTY. 
Henry F. Hartman vs. Leopold Wallach. 

Practice — Foreign attachment — Affidavit 
- of claim. 

The defendant in foreisrn attachment may by 
rale compel the plaintiff to lile an affidavit of 
claim. 



March Term, 1895. 
attachment. 



No. 8. Foreign 



Rule to show cause of action and why 
attachment should not be dissolved within 
fifteen days. 

On February 25, 1x95, this rule was 
entered on the plaintiff by the defendant. 
The plaintiff filed a statement which was 
not supported by aflSdavit,* 

W. n. KelUr^ for rule. 

B. F. Davis^ contra. 

October 7, 1895. Opinion by Living- 
ston, P. J. 

This rule was granted February 25, 
1895, and no affidavit of cause of action 
has yet been filed. 

This is not simfdy a rule on plaintiff to 
file a statement or narr.; it is a rule to show 
cause of action, and requires an affidavit. 

In Eldridge vs. Robinson (4 S. & R., 
548), a rule having been obtained to show 
cause why the attachment should not be 
dissolved, the plaintiff made and filed an 
afiidavit. It was not deemed sufficient, and 
counsel asked leave to amend it by filing a 
supplementary affidavit. The Supreme 
Court said that is against the practice of 
this court and, therefore, cannot be ad- 
mitted. 

In Meylert vs. White (1 W. N. C, 626 
[1875]) there was a motion to dissolve the 

* Note: This would have been a defect under 
the new rules of court. See Rules of Court, p. 
§6, Sec. 4. 



foreign attachment. The plaintiff filed an 
afiidavit, which concluded by saying: thiil 
"The plaintiff's affidavit shows a gowt 
cause of action, and if defective leave M 
asked to amend." The affidavit was deemed 
insufficient and the Court refused to per- 
mit amendment. 

In Shumway & Co. vs. Webster (24 W. 
N. C, 886 [1889]) a rule was granted to 
" show cause of action and dissolve the at- 
tachment." 

This was a foreign attachment, and after 
the service of the writ the defendant ob« 
tained the above rule. The plaintiff's 
affidavit set forth that the firm were the 
holders of a draft made by defendant^ 
which they received in payment of a bill 
of goods sold and delivered. That plaintiffi^ 
presented the draft for payment to the 
drawers. Temple & Co., and that payment 
thereof was refused by them, whereupon 
the present attachment was issued and 
goods belonging to defendant, who was a 
citizen of Maryland, were attached. ' 

The affidavit was deemed insufficient 
because it failed to state that notice of the 
dishonor of the draft had been given to^ 
defendant before the attachment issued^ 
and the rule was made absolute. 

In Graham vs. Canton & Waynesburg R. 
R.Co.etal.(25Wat.C.,65[1889]),thei^ 
was a rule on plaintiff "to show cause of ac- 
tion, and why attachment should not be dis*: 
solved." Plaintiff Bled an affidavit of cause 
of action, which was ambiguous in its terms 
and left much to conjecture. It was held 
that in foreign attachment when the affida- 
vit of cause of action is in ambiguous terms^ 
dependent upon conjecture and inference 
to complete a good cause of action, the at» 
tachment will be dissolved. The rule was 
made absolute and attachment dissolved. 

In Mollet vs. Fonsera, Foreign Attach- 
ment (4 S. & R., 543), the Court dissolved 
a foreign attachment because the " plain* 
tiff's affidavit" stated that the defendant^ 
in consideration that the plaintiff would 
forbear to sue him for six months, promised 
to pay ; without averring that he did for« 
bear. The Court said, " There is no reason 
why an affidavit in a foreign attachment 
should not be as strict as one to procure 
bail." 
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The defendant in this case under his 
rule was entitled to have an affidavit of 
claim, showing the plaintiff's cause of ac* 
tion, filed ; and none having been filed, tbe 
rule must >>e made absolute. 

The rule is made absolute and attach- 
ment dissolved. 



C. P. OP LANCASTER COUNTY. 

Jeanette A. Hess vs. John P. Stauffer, Street 

• Commissioner of the City ol Lancaster. 

Projectifi(t windows — City ordinance/or- 
^ biddint/ — Nuisance, 

While an " oriel " window projecting ontward 
from tbe second Ktory ol a b(»ui*e, fourtt^n leet 
above tl>e sidewalk, \h not witltin tbe meaning 
of an oidiuance forbiddiu|; tbe cuuhtruotion of 
^* bulk or bay wincicw exienditifc beyond tbe 
fhnit Hue,'* it is neveitbelet>R a uuiHauce prr $e. 
and tbe city autboiities will not be ei^oiued 
from removing it. 

A '*bulk window " ia tbe frame work in tbe 
front of a sbop or store. 

. A ** bay window " is a window projecting 
outward from a ^ all and leacbing to tbe ground. 

Equity Docket, No. 8, p. 181. 
^ Motion to dissolve preliminary injunc- 
tion. 

* B, F. Montgomery^ for plaintiflf. 
Chas, L Landis and J, W. Brown y 

City iSolicitory for defendant. 

The puhlic highways belong to the State 
and every encroachment upon them is a 
public nuisance. 

Case of The Phila. and Trenton R. R. 
Co., 6 Wh., 25. 

The erection of a private dwelling on a 
puhlic s<^uare is a public nui)<ance, and a 
Court of Chancery will grant an injunction 
to restrain and prevent a nuisance. 
. Commonwealth vs. Rush, et. al.j 2 Ilai. 
186. 

Atty. Gen'l. v». Lombard & South St. 
R. R. Co., 1 W. N. C.,491. 
. Even though Councils pass a special 
ordinance authorizing the erection of a bay 
window, such orditmnce is void and the 
window extending over the public street is 
a public nuisance. 

Reiner's Appeal, 100 Pa.. St., 182. 

Livingston vs. Wolf, 27 W. N. C, 5. 

Commonwealth vs. Harris, et. al.j 10 
W. N. C, 10. 



October 7, 1895. Opinion by Bru- 

BAKBR,J. 

The bill in this case sets forth that the 
comjilainant is the owner of a certain Int of 
ground on the northwest comer of Shippen 
aiid Locust streets in the city of Lancaster, 
upon which is erectel a three story brick 
dwelling house ; tliat there is an oriel win- 
dow upon the second story of said dwelling 
house on the comer of said streets, the 
base on said window being fourteen feet 
above the pavement; that the defendant in- 
tends and threatens to remove the said 
window, which would do irrepamble dam- 
age to the plaintiff; and the bill prays that 
an injunction may issue, enjoining and re- 
straining the defendant, the Street Com- 
missioner of the city of Lancaster and his 
employees, from removing the said oriel 
window, and for further relief. 

The answer to the bill admits the alle- 
gations in the bill, and avers that the de- 
fendant has given notice to remove the 
window, and proposes to act in accordance 
with the same, by direction of the Street 
Committee, and by virtue of section 2, of 
an ordinance of said city, adopted August 
19th, 1871, which reads as follows: 

" Section 2, That no bulk or bay win- 
dow shall be hereafter erected or con- 
structed extending beyond the front line of 
foundations as fixed by the City Regula- 
toi." 

It will be observed that the averment in 
the bill is, titat the base of the oriel win- 
dow is fourteen feet above the pavement, 
being on the second story of the building. 
It is, therefore, neither a bulk nor a bay 
window, and is not, in our opinion, witliin | 
the letter of the ordinance cited. ' 

The definition of a bulk window is, the 
frame work in front of a shop. A bay 
window is a window structure of angular 
plan, projecting outward from a wall, and 
reaching to the ground ; as distinguished j 
*from an oriel window, similarly projecting, 
but carried upon corbils or brackets. 
(Srandnrd Dictionary of English Lan- 
guage.) 

At the time the ordinance was passed, 
the business portions of the city were act- 
ually obstructed by these bulk or store 
windows, and bay windows were being 
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erected on the premises of some of our fine 
residences; and the object of this ordinance 
was the prevention of further encroach- 
ments on the rights of the traveling public 
in passing over the pavements of the city. 
Even in the erection of these actual ob 
structions to the highway the law was so 
frequently violated without objection on 
the part of the city that it became almo^tt 
a dead letter. The importance of che 
strict enforcement of all laws cannot be 
overestimated. *^A city so managed, in 
the words of another, attracts business and 
poaplation; and the idea that the Mayor, or 
chief of police or other executive officer is 
Bt liberty to permit any law or ordinance 
to be violated, is monstrous. We choose 
executive' officers to enforce laws, not to 
repeal or suttpend them at their pleasure. 
Their oath requires them to do so." 

But, while the ordinance cited in para- 
graph 8 of the answer neither in the letter 
Dor in the spirit of the law prevents the 
erection of oriel windows, their erection, 
however, is a nuisance per ge. In the 
case of Reiner's Appeal, 100 Penn., 182, 
(decided in lb82,) our Supreme Court 
have held, that a jut window built in the 
second story, about sixteen feet above the 
sidewalk, and projecting three feet and 
six inches beyond the buildin}^ line of a 
street was an unjustifiable encroachment 
on the public highway, prejudicial to the 
interests of the community and the rights 
of individual property owners in the neigh- 
borhood, and that it was a public nuisance, 
and the same was ordered to be removed, 
although the city Councils had passed a 
special ordinance to permit the construc- 
tion of such windows. Tiiis case is so 
clearly analogous to the case at bar that we 
feel constrained to dissolve the preliminary 
injunction. 

The fireliminary injunction is, therefore, 
dissolved. 



C. P. OF DAUPHIN COUNTY. 

Stehman's Executrix vs. Oampbell's 
Assignee. 

Practice — Trusts and trustees — Act of 
Jane 8, 1893. 

A case which belongs to the class of unsettled 



accounts and conflioting claims, which may 
readily 1)6 tried iu the ordinary form of action, 
doea not tall within the pioviHionH or contempla- 
tion of the Act of June 8, 1898, P. L., 278. 

Z>. L. Eauffmauy for petitioner. 

Weiss f Oilherty contra. 

May 81, 1895. Opinion by McPhbr- 
SON, J. 

The petitioner avers that Stehman in his 
life time owned certain real estate in part* 
nership with Campbell ; that Campbell col- 
lected the rents before his assignment for 
the benefit of creditors, and that his assig- 
nee has collected the rents since the as- 
signment, but that neither has paid over or 
accounted for Stehman's share; that the 
assignee has been duly requested, as re- 
quired by the Act of 1898, to furnish a 
statement of the trust funds in his hands, 
but has failed to comply with the request. 
The answer denies the partnership, aver- 
ring a tenancy in common ; alleges that 
Stehman also collected rents for which he 
did not account ; admits the receipt of a 
small sum since the assignment, but alleges 
its disbursement for taxes ; and su^igests 
that the Act of 1898 does not apply to the 
case. 

We agree with the suggestion. In our 
opinion the Act of June 8, 1898, P. L., 
278, does not have in view the situation 
which is disclosed by the petition and an- 
swer. There is no trust fund here and no 
trustee, in the sense given to these words 
by the Act. Whether the relation be- 
tween Campbell and Stehman was a part- 
nership or a tenancy in common, we have 
no means and no present occasion to de- 
termine. In eitiier event there are ap- 
propriate remedies for settling their mu- 
tual accounts, and for compelling payment 
from the person who may have reci'ived 
more than his share. It may perhaps be 
not wholly inaccurate to say that such a 
person holds the contingent excess be- 
yond his own share in trust for the rightful 
owner; hut he is not a ** trustee" and the 
money he may be found to owe is not 
^* trust funds*' within the meaning of the 
statute now invoked. The case before us 
belongs to the class of unsettled accounts 



Digitized by 



Google 



872 



LANCASTER LAW REVIEW. 



and conflicting claims, and may readily be 
^ried in the proper form of action. 

Rule discharged at the cost of the peti- 
tioner. 



C. P. OP LACKAWANNA COUNTY. 
W. B. Mnmford & Oo. vs. Deyoe & Oo. 

Attarhmertt — Spfcijie property — Choses 
in actiov — Act of 1874.. 

Where an altaohmebt was iK8ued under the 
•Act <»l May 8, 1874, and served upon the gar- 
nished, whoausweredthat he had in his bands a 
isum exceeding plaint ift^s claim and costs, and 
It appealing that the said sum was a simple 
debt due by the garuihhee. 
• EM^ that a chcise in action is not such 
specific or tangible pn»perty as the act contem- 
plates, and hence is not subject to levy under 
the attachment. 

Certiorari. 

, Walter Brtggs^ for certiorari. 

' May 20, 1895. Opinion by Gunster, J. 

This was an attachment under the Act 
of 8th May, 1847, P. L., 128. The con- 
Btahic made return that by virtue of the 
attachment he ^^ attached the goods and 
chattels, rights and credits and moneys of 
the defendant in the hands of F. P. Price, 
Agt., Scranton, Pa., to whom I delivered 
a true copy of the attachment. I also re- 
turn that the defendant is not found in my 
bailiwick." The garnishee appeared and 
made answer under oath that he had in his 
hands a sum of money exceeding the plain- 
tiff *s claim and costs. The summons was 
returned von est ivventvg^ and the alder- 
man gave judgment for the amount of the 
plaintiflf's claim, etc. It thus appears that 
all that was attached or attempted to be 
attached was a simple debt in the hands of 
Mr. Price. Thi8, we are of opinion, can- 
not be done under the Act of 1814. The 
property contemplated by this Act is evi- 
dently such as is capable of manual seizure. 
The constable charged with the cxecutix)n 
of the writ is required to make an itiventory 
of the property attached and to deliver th^ 
same with a copy of the attachment to the 
defendant if he can be found in the county, 
and if not so found to leave a copy of the 
attachment and inventory with the person 
in whose possession the property may be 



found. He is further required to take the 
property attached into his possession unless 
the defendant or some other person for biai 
shall enter into a bond conditioned for the 
payment of the debt or the surrender of the 
property attached. The language of the 
Act, except in so far as it describes the 
character of tlie defendaflt, or the alleged 
debtor, is a literal transcript of the Act of 
12th of July, 1842, P L., 345, and under 
that Act choses in action cannot be at- 
tached; Wolbert v9. Fackler, 82 Pa., 452, 
It is further to be observed that under the 
Act of 1874, as under the Act of 1842, an 
execution issued on a judgment obtained 
thereunder is limited in its levy to the 
property seized by virtue of the attach- 
ment. In the present rase tber^ is nothr 
ing in the return to indicate what specific 
property was attached. . The constable took 
none into his possession, and do one en- 
tered into a bond. 

The exceptions are sustained and the 
judgment is reversed. 



ommon sieHS", 



C. p. OP YORK COUNTY. 

Qitt VB, Borougli of Hanover. 

Borovgh ordinances — Special legislation 
Trees on sidewnlk — Pvhlic nuisance — 
Abatement of by borough authorities. 

Plafntiif planted a tree at the edge of the nde^ 
walk in front of hia houae. Subnequently the 
municipal authorities widened the pavement^ 
which thi'ew the line of the Kidewalk three feet 
beyond the tree. Tlie Bpace between the tree 
and the building line ia nine feet seven inchea, 
but the tree Ib an obstmction to pansa^e to the 
extent of the ppace it occnpiea. The Boi^oujfb 
authorities adopted a resolution that plaintiff's 
tree is a nuinance and ordei^ its removal, 
threatening to have it removed in case of non- 
compliance with the resolution. On plaintiff 
filine bin bill to restrain them, 

Held that the injunction should be made per- 
manent. 

If this tree, by its position within the side- 
walk, were in contravention of any boron^h 
ordinance of general application, the legal right 
of the borough to direct its removal would be 
indubitable. 

Boroughs are clothed with ample power to 
prohibit and remove obstructions in street or 
sidewalk ; but this auchority must, as a general 
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mle, be exercised by virtue of ordinances of 
genei^l application. 

The i-esolution condemning the tree as a 
nuiHance, and ordering itR removal, was not of 
general application nor adopted for the enf«»rce- 
nient of any gfnei*al b«)rongli ordinance or rogu 
1h liun, and therefore ultra vires and vtiid ; hence 
the cutting down of tite tree in pursuance 
thereof was properly ei^joined. 

Bill in equity. 

Stewart^ Niles rf* Neff for plaintiff. 

JS, Chapin and (7. E. Ehrehart for de 
fendant. 

September 9th, 1895. 

Opinion by Latimer, P. J. 

On the — day of June, 1895, at cham- 
beri«, a special preliminary injanction was 
granted restraining the defendants from 
catting down the tree which is the Pub- 
ject of controversy ; and, at the instance of 
counsel for both parties, the ti2nd day of 
August was fixed for the argument, under 
section 75 of the equity rules. When 
tliat time arrived, the defendants' answer 
and the general replication having been 
filed, counsel for both parties agreed to 
try the cause on the ments, under the 
equity rules adopted January 15th, 189-1. 

The material facts are not really in dis- 
pute. I find them to be as follows : 

In the year 1860 the plaintiff was, and 
still is, the owner of a dwelling and busi- 
ness house, situated at the corner of Centre 
Square and Baltimore street, in the bor- 
ough of Hanover, in which he then and 
still resides. In or about that year he 
planted a maple tree in front of that part 
of his house which faces the Square, and 
at the edge or curb line of the sidewalk as 
it then existed. In 1872 the municipal 
authorities of the borough caused the 
pavement around the public S(|uare to be 
widened and laid in circular form at the 
angles of the S(|uare. This change in the 
sidewalk threw the curb line of the side 
walk over three feet beyond the tree. At 
the date of filing this bilU the tree had at- 
tained a height of over thirty feet, and a 
diameter of trunk at the level of the pave- 
ment of three feet two inches. The dis- 
tance between the tree trunk and the curb 
is three feet four inches, and the space be- 



tween the building line and the tree trunk 
is nine feet seven inches. There is suffi* 
cient space on either side of the tree to- 
conveniently acommodate the ordinary 
travel on the sidewalk. Nevertheless it is^ 
plain that the trunk of the tree is an ob- 
struction to passage to the extent of space 
it occupies, and, if moved, would afford 
that much more space for passers by. 

The tree shades plaintiffs dwelling, is a 
comfort and convenience to the occupants^ 
and enhances the value of the property. 

The first named defendant is chief bur- 
gess of the borough and the other indi- 
viduals named as defendants are the towa 
council. 

The borough of Hanover, by a decree 
of the Court of Quarter Sessions of York 
county, became subject to the act of as- 
sembly approved April 8rd, 1851, entitled 
"An Act Regulating Boroughs." 

On the 6th day of May, 1895, the chief 
burgess and town council adopted the mo' 
tion or rexolution set forth in paragraph ft 
of defendants' answer, to wit : " That the 
tree on the pavement of Centre Square in 
front of the property of Mr. J. W. Gitt 
be condemned as a nuisance, and that Mr. 
J. W. Gitt be ordered to remove the same 
within thirty days." 

And on May 10th the notice set forth \xt 
the same paragraph of the answer was^ 
served on Mr. Gitt as follows: 

** Hanover, Pa., May 9th, 1895. 
Mr. J. W. Gitt: 

You are hereby notified by order of Town 
Ccmncil tlmt tlie tree in the pavement in fnnit 
ol your property in Centn- Bqnare, in the Bor- 
ough of Hanover, has been condemned an a- 
nuiHance, and you are hereby notified to rem<»ve 
said tiee within thirty days. If tliis notice is- 
not complied with in the time stated, the ordi- 
nance governing auch cases will be enforced. 
Qeokob 8. Kpno, 
Chief Bui-gess." 

The borough of Hanover has no ordi- 
nance regulating shade trees in the streets 
or designating their permissible location or 
distance within the curb line of the side- 
walks. 

The ordinance referred to in the notice 
served on plaintiff, the enforcement of 
which was therein threatened, was not of* 
fered in evidence, nor its provisions re* 
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▼ealed. Tt roust be assumed that it is in- 
applicable in this case. 

The defendants propose to cut down the 
tree, as is admitted in their answer, para- 
l^raph vii. 

The controlling consideration in the case 
— in fact the only legal question involv#^d 
— is as to the legal valiaity of the resolu 
tion or motion adopted by the town council 
•on May tith, quoted above; and their right 
to carry it into execution by cutting down 
the tree. 

If this tree, by its position within the 
sidewalk, were in contravention of any 
borough ordinance of general application, 
the legal right of the borough to direct its 
removal would be indubitable. But as al- 
ready stated, there is no such ordinance. 

Boroughs are clothed witli ample power 
to prohibit and remove obstructions in 
«treet or sidewalk; Act of 8d April, 1851, 
eection 2, §§ III, IV; Livingston vm. Wolf, 
-86 Pa., 519, 583. But this authority 
must, as a general rule, be exercised by 
virtue of ordinances of general application; 
Tickett on Boroughs, 124 sec. 100 ; Liv- 
ingston vs. Wolf, supra; Reimer's Ap.« 
100 Pa., 182. The form of the enactment, 
whether by ordinance, resolution, or mere 
motion, is not important. The material 
consideration is the generality of applica- 
tion. Municipalities cannot, by special 
ordinances applicable to but one individual 
cr but one case, permit to one person what 
is denied to another, or deny to one what is 
permitted to another; ReimerV Ap., supra; 
Livingston t;^. Wolf, supra. Though they 
may, in some cases, delegate their powers 
to individuals ; Wood vtt. McGrath, 150 
Pa., 451: Smith vs. Simmons, 103 Pa., 82. 

Generally the invalidity of an ordinance 
on the ground of unreasonablenes:*, or any 
other ground, is a question of law for the 
court. 

It is to be borne in mind that not every 
obstruction in a highway is a nuisance per 
Sff; Allegheny vs. Zimmerman, 95 Pa., 
287 ; Com. vs. Hauck, 103 Pa., 586. 

Manifestly tie resolution or motion 
-alopted by the town council on May 6th, 
was not of general application, nor adopted 
for the enforcement of any general bor- 
ough ordinance or regulation. 



For these reasons, on the authorities 
cited, I am led to the conclusion, that it 
was ultra vires and void ; and that the cut- 
ting down of the tree in pursuance of it 
was properly enjoined. 

The special preliminary injunction 
granted on Tune — , 1895, is made perpet- 
ual, and the defendant ordered to pay the 
costs. 



S^9^^ (^isr^/Z^ft^. 



Is a Demurrer a Personal Ailh>nt7 

Many years ago a younj; man noted for 
industry and probity of character, who was 
six feet seven inches tall, and large in pro- 
portion, who resided in an inland county of 
Virginia, and whose education was some- 
what defective, determined to study law. 
tie got three books, the chief one of 
which was *^ Stephen on Pleadings,*' and 
after reading them two months without 
any instructor, applied for and obtained, 
by some unaccountable means, a license. 
He had hardly opened his office before a 
merchant gave him six accounts upon which 
he was directed to bring suit. He had no 
forms except those set forth in an old edi- 
tion of" Stephen on Pleadings," which had 
been obsolete for more than half a century; 
he had never seen a declaration in his life; 
but he brought the suits. When the cases 
were called, six of the most enormous doc- 
uments ever seen in any court house were 
placed on the bar of the court; they were 
not folded in legal style, but were in six 
tremendous envelopes, addressed to the 
court, just as though they had been letters. 
They all comra*»nced as follows : ** Charles 
Creditor complains of David Debtor, who 
is in the custody of the marshal of the 
Marshalsea," and so on. Such declarations 
were never before seen in America. The 
counsel for the defendant was an old county 
court lawyer, not overburdened himself 
with legal knowledge, but he knew enough 
to know that these declarations were de- 
murrable. When the first case was called, 
he rose from his seat in the bar with some 
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difficulty, as he was jast recovering from a 
«pell of illness, and said : **Maj it please 
the court: 1 tender a demurrer to the de- 
•claration, and ask the court to pass upon 
It. In a practice extending over forty 
years, I have never before seen such a 
declaration." And he held up the awful 
looking document, the sight of which caused 
A suppressed smile on the part of the audi- 
•ence. >ow this giant young lawyer lived 
near the old one. There was an intdnse 
rivalry between them, and the manner of 
the elder member of the bar was far from 
being pleasant or reassuring. The young 
man liad never heard of a demurrer in his 
life, and he had not the faintest idea of 
what it was. In his distress, be turned to 
the writer and asked him what to do. I 
promptly informed him that he should ask 
the court to give him until the next morn- 
ing to prepare his defense to the demurrer, 
which request the court granted. After 
the court had adjourned, the young man 
asked the writer if a demurrer could be 
considered a personal affront, and if so, he 
well knew what course to follow. The 
humor of the situation immediately seized 
upon and impressed the writer, and he in- 
vited the young man to his office and in- 
formed him that a demurrer was a very 
distressing incident in legal ({roceedings ; 
that it admitted all of the allegations of 
the plaintiff, but at the same time stated 
that they were so chaffy, so light, and of 
such little weight, that they entitled the 
defendant to a judgment for costs ; that in 
the Colonial dnys of Virginia, there was a 
well settled tradition that demurrers were 
considered personal affronts, and that it 
ojight be the case now, but I rather thought 
not ; but I would advise him to consult an 
old and eminent member of the bar, since 
that time one of the governors of Virginia, 
and he could safely follow his advice. 
That counsel caught on to the joke and re- 
affirmed my advice. When the court 
opened next morning there was profound 
silence, when the young man straightened 
up to his full and enormous height, and in 
a stentorian but musical voice commenced 
as follows : 

"May it please the Court: I am a 
young man without experience in my 



chosen profession, and with but little legal 
learning. It may be that the statement of 
the cause of action in this case is inarti- 
ficial and improper, but I rely on the great 
Virginia statute of Jeoffails, which is the 
palladium of the legal rights of the Vir- 
ginia citizen. That noble statute says, if 
the case, however badly stated, shows 
enough for the court to arrive at the true 
merits of the case, it is sufficient. Sir, I 
rely on that noble and commanding statute, 
made, I am sure, for such cases as this, 
and to prevent injustice. As to the de« 
murrer, I hurl back the insinuation con- 
tained in it, that I have stated my cause of 
action so badly that, admit all I have 
stated, there is no ground for the action, 
with scorn and contempt, and if need be 
with defiance. Sir, I rely on the court to 
carry out the great principles of eternal 
justice, and I hope it will rise equal to the 
occasion. I do not care so much myself, 
sir, about the infernal demurrer, but the 
idea that the miserable attorney from the 

county of should attempt to bring 

into disrepute the honored name and mem- 
ory of the great Sir Henry John Stephen, 
and to strike at him through me, is more 
than I can bear." 

" What do you mean, sir ?" yelled the 
old attorney, " I will hold you to per- 
sonal account. You talk, sir, about a de- 
murrer being a personal affront; if I only 
had my usual wind, I would give you a 
foretaste of what you will often catch at 
this bar." At this stage of the proceed- 
ings a personal altercation was with diffi- 
culty averted. The roar of laughter was 
universal ; even the dignified old judge 
could not repress a smile. He gave me 
quite a lecture privately for being the 
cause of such a scene. The demurrer was 
sustained ; the young giant went West, 
attained high eminence in his profession 
and made a fortune. — Green Bag. 

Duress of Goods. 
There is no doubt but that there may be 
such a thing as duress of goods. So cau- 
tiously does the law ^atch over all con- 
tracts that it will not permit any to be 
binding but such as are made by persons 
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perfectly free and at fall liberty to make 
or refuse such contracts ; and that not on^y 
with respect to their persons, but in rej^ard 
to their good'f and chattels also. Duress 
of goods may exist when one is compelled 
to submit to an illegal exaction in order to 
obtain them from one who has them, but 
refuses to surrender them unless the ex- 
action is endured. Whenever money is* 
paid under a necessity, to obtain possession 
of goods illegally withheld, and where the 
detention is fraught with great immediate 
hardship or irreparable injury, the pay- 
ment is compulsory, and the money so paid 
may be recovered back in an action of^ as- 
sumpsit. The authorities are abundant in 
support of the proposition that where a 
party has possession or control of the goods 
of another, and refuses to surrender them 
except upon compliance with an unlawful 
demand, and there is no other speedy way 
left the owner of extricating them and sav- 
ing himself from irreparable injury, but by 
paying money or giving a note, his doing 
so will be regarded as done under compul- 
sion. And so the payment of money by a 
person to free his goods from an attach- 
ment sued out for the purpose of extortion 
by one who knows that he has no valid 
cause of action has been held to be under 
durt)S8. 

The Supreme Court of Florida, in the 
recent case of Fuller et al. vs. Roberts, 17 
So. Rep., 859, examined the law with ref- 
erence to duress of goods to an exhaustive 
degree covering the propositions above laid 
down, and citing to each one a considerable 
number of authorities, rightly held that 
legal duress implies that a party had been 
unlawfully constrained by another to per- 
form an act, under circumstances which 
prevent the exercise of free will, and that 
the act of the party compelling the unwill- 
ing obedience of another must be unlawful 
or wrongful, and there can be no duress of 
goods in law where the act done or threat- 
ened is nothing more than what the party 
had a legal right to do. — The American 
Lawyer. 



Beminiscences. 

Sir Frederick Pollock, Chief Baron of 
the English Court of the Exchequer, like a 
once renowned justice of the United States 
Supreme Court, took a nap pretty regu- 
larly about mid-day. His waking was 
comical. For when his '* forty winks" 
ended he would start to seize a pen, and 
with imperturbable gravity say to tbe 
arguing counsel, *'What page was your last 
citation ?'* The harmless deceit was 
humored by the bar, and only once did it 
provoke tartness. This came when an old 
sergeant retorted, "Did your lordship refer 
to the last citation made before your lord- 
ship gave Somnus a new trial, or the cita- 
tion I made when your lordship produced 
a gap in my argument." Nothing nettled. 
Baron Pollock imperturbably answered, 
"The one immediately succeeding the 
gap.". — Green Bag. 



SUPREME COURT. 



On October 7th the Supreme Court 
handed down the following decisions of 
Lancaster County cases : 

Estate of Jacob Griel, Wills' Appeal, 
Orphans' Court of Lancaster county, re- 
versed. 

Frank Mettfett v)». D. C. Mohn, P. J, 
Reilly and others. Common Pleas Court of 
Lancaster county, reversed. 

Henry B. Gish vs. Jacob M. Brown, 
Common Pleas Court of Lancaster county, 
aflSrmed. 

Lancaster County National Bank vs. 
Henning Appellant, Common Pleas Court 
of Lancaster county, reversed. 

Lefever's Estate Witmer's Appeal, Or- 
phans' Court of Lancaster county, reversed. 

Fraim V9. County of Lancaster, Common 
Pleas Court of Lancaster county, reversed. 

Reinhold vs. The Borough of Ephrata, 
Common Pleas Court of Lancaster county, 
affirmed. 

Royer vs. Borough of Ephrata, Common 
Pleas Court of Lancaster county, affirm<*d. 

Kuhlman vs. Smeltz, Common Plei3 
Court of Lancaster county, reversed. 
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Knhlman tb. Smeltz. 

Interpretation of statutes — General and 
local acta — Assessors in Lancaster City 
—Acts of April 6, 1867, § 29, P. Z/., 
7H, and May 9, 1889, P. L., 1S9. 

The intent of the Act of April 5, 1867, Sec. 
29, lA to secure a uniform basis of assessment in 
Lancaster city, and incidentally to avoid dupli- 
cation of officers for identical duties. 

The Act of May 9, 1889, does not create a new 
office where none existed before, but uses, as 
does the Act of 1867, the popular designation of 
the office, not with reference to the legal title 
of his office, but only to the duties to be per- 
formed, and its purpose is only to lengthen the 
term of the officer performing that function 
from one to three yeai-s, whatever his formal 
title may be. 

There is, therefore, no office of "City Asses- 
sor *' in Lancaster city separate and apart from 
the assessor for county and State purposes, he 
being also assessor for city purposes. 

The direction in the Act of 1889« as to the 
election of a person qualified *'to act as county 
assessor under existing law,'^ while indefinite 
and altogether inadequate as prescribing the 
duties of a new office, is sufficiently precise and 
comprehensive, if only meant as an identifica- 
tion by reference to his duties of an existing 
officer. 

The appeal of Marcus Kuhlman from the 
Court of Common Pleas of Lancaster 
County, entering judgments for the defend- 
ants in a mandamus proceeding against the 
Mayor and Chairman of the Finance Com- 
mittee of the Councils of the City of Lan- 
caster. 

In February, 1893, plaintiff was elected 
assessor in the Seventh Ward of Lancaster 
city for three years. 

In February, 1894, Jatnes Reardon was 
elected as " city assessor " in the Seventh 
Ward of Lancaster. 

Plaintiff claimed the right to make the 
assessment for city tax purposes notwith- 
standing the election of Reardon, and 
brought these proceedings to compel the 



defendants to hand over to him the assess* 
ment books. 

A case stated was filed, on which the 
court below gave judgment for the defend- 
ants, holding that the effect of the Act of 
1889 was to create an oflBce of assessor for 
county and state purposes, leaving the 
office of assessor for city purposes to re- 
main under the local act with tenure for one 
year. 

[For report of proceedings in court be- 
low see 12 Law Review, 161.] 

The plaintiff thereupon took this appeal, 
assigning for error this action of the court. 

Brown ^ Hensel, for appellant. 

The Act of 1867 abolished the office of 
city assessor and consolidated the offices 
of assessor for state, county and city pur- 
poses, the officer to be elected as ^* County 
Assessor." 

The Act of 1889 merely extends the 
term of office from one to three years. 
There is no repugnancy or inconsistency 
between the two Act<s, and the question of 
the repeal of a local act does not arise. 
This could only have been done by express ' 
legislation or necessary implication. 

There was no intention of the Legisla- 
ture '* to create a separate and distinct 
office of assessor for county purposes," as 
held by the court below, anywhere shown. 
Such intent and purpose in legislation 
would have made it unconstitutional. 

In Com. vs. Samuels, 163 Pa., 284, it 
was decided that an Act entitled "An Act 
creating the office of County Controller " 
in certain counties, which transferred to the 
County Controller the functions of County 
Auditors and in effect abolished the office 
of County Auditor, was unconstitutional, in 
that no purpose to abolish this office was 
expressed in the title. Yet in the present . 
case it is proposed that an Act entitled 
"An Act to authorize the triennial election 
of County Assessors in cities of the third 
class " shall be construed to : 

1. Deprive the County Assessors in 
Lancaster City of their former right to 
make the city assessments. 

2. Establish and create the separate and 
distinct office of City Assessor, expressly 
abolished by the Act of 1867. 
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If such loose and liberal construction is 
to prevailywhat shall become of the repeated 
declarations of the Supreme Court that the 
title of an act shall give direct notice of its 
provisions and their effect ? 

Com. t'^. Samuels, supra. 

Pboenixville Road, 109 Pa., 44. 

Ridge Av. R. W. Co. V9. City, 124 Pa., 
219. 

City V8. Ridge Av. Co., 142 Pa., 484. 

J. W. BrowTiy City Solicitor, for appel- 
lees. 

It is not contended that the Act of May 
9, 1889, P. L., 189, is in conflict with the 
Act of April 5, 1897, P. L., 764, but on 
the contrary, that the Act of 1889 does 
not affect the Act of 1867 in any way, so 
far as the city assessment is concerned. 
The Act of 1889 directs the election of a 
county assessor only, and gives no power or 
authority to the person so elected to make 
any assessment for city purposes. Neither 
does it have any repeal of the Act of 1867. 

A general act affects a special act only 
when it appears to have been the intention 
of the legislature so to do. If they can be 
construed to stand together, they must be 
80 construed. 

McCleary, Appellant, vs. Allegheny 
County, 163 Pa. St., 578. 

Endlich on Interpretation of Statutes, 
Sec. 223. 

The plain intention of the legislature of 
1889 was to provide for assessment in 
cities of the third class not already pro- 
vided for. 

This is shown by the passage of the Act 
of May 9, 1889, P. L., 139, which pro- 
vides for assessment for County purposes 
only, and subsequently by the Act of May 
28, 1889, P. L., 277, which seems to have 
been overlooked by the learned counsel for 
the appellant. 

It is not contended that the person 
elected under the Act of 1867 must make 
the city assessment as "Ciiy assessor ^^ but 
as assessor. 

The Legislature of 1889 having provided 
for the county assessment in cities of the 
third class, and afterwards having provided 
for the city assessment in all cities of the 
^hird class not already provided for, it is 



respectfully maintained on the part of the 
appellee that it was not the intention of 
the Legislature to interfere with the city 
assessment of Lancaster city, and that be- 
ing the case we must proceed under the 
Act of 1867, and the assessors annually 
elected thereunder must make the city 
assessment. 

The Act of 1889, which creates purely 
a county oflice, giving the County Commis- 
sioners power to fill vacancies, cannot ex- 
tend the term of assessors selected under the 
Act of 1867. 

Under the latter Act the city councils 
are a board of appeal, and surely they 
could not act as far as the county assess- 
ment is concerned. 

October 7th, 1895. Opinion by Mit- 
chell, J. 

An ofiicer or tribunal to put an official 
valuation on property which is called upon 
to contribute to the public revenue, is a 
necessary part of the equipment of every 
municipal body having the power of tax- 
ation, and such officer has been known in 
Pennsylvania from the earliest times as an 
assessor. The title occurs in the first Act 
of the laws made by Governor Fletcher, 
with the advice and consent of the Council 
and Representatives in General Assembly 
at Philadelphia in 1693, (The Duke of 
Yorke's Laws, p. 221-2,) and has been in 
use continuously since that time. 

The Act of 11 April, 1799, 8 Sm. 393, 
4 Dall. Laws, 508, directs that the " citizens 
of every ward, township and district within 
the city of Philadelphia^ and the several 
counties of the State, shall annually * * * 
elect one citizen to be an assessor for the 
term of one year, and in 1801 and every 
third year following, two other citizens to 
be assistant assessors for the term of one 
year," the provision for the latter being 
evidently with reference to the increased 
labor and importance of the triennial 
assessment, on which the rate for the 
county levy was to be fixed. 

This system remains in force as to its 
chief features to the present day! The 
Act of 15 April, 1834, P. L., 511, relat- 
ing to county and township rates and 
levies, directs the County Commissioners 
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IB 1884, and every third year thereafter, 
to issue their precepts '* to the assessors 
of the respective townships, wards and dis- 
tricts," and another act of the same dace, 
P. L., 552, expressly includes annual as- 
sessors and triennial assistants among 
township officers. Assessors and assist- 
ants for boroughs are recognized, and their 
'election provided for by the general bor- 
ough Act of 8 April, 1851, P. L., 326. 

We have thus gone somewhat back of 
the actual inquiry in the present case, to 
get as clear a view as practicable of the 
state of the law when the Act of 1867 was 
passed. Its general features are as above 
noted, and the only special provision for 
Lancaster that we find in Mr. Giles D. 
Price's very useful Index *to Local Legis- 
lation in Pennsylvania, is an Act of 18 
April, 1853, Sec. 9, P. L., 581, providing 
that the voters of the several wards shall 
elect an assessor for each ward. 

The Act of 5 April, 1867, P. L., 788, 
is an amended charter for the city of Lan- 
•caster, and the twenty-ninth section pro- 
vides for the election by the qualified 
voters of each ward, of ''one person as 
assessor for state, county, and city pur- 
poses ;" declares there shall be no assist- 
ant assessors elected in said city, and 
repeals so much of any act as authorizes 
such officers so far as the same may apply 
to Lancaster ; and closes with the enact- 
ment that '^ the office of city assessor is 
hereby dispensed with." The first obser- 
vation to be made on this act is the specific 
dispensing with the office of city assessor. 
I have not been^ble to find any previous 
provision in regard to such officer. The 
most diligent search of the digests, on 
which we must rely in such investigations, 
fails to disclose any trace of his existence 
by statute, and if by local ordinance, the 
paper-books fail to give us any reference 
to it. This point will be taken up again 
later. 

The general intent of the section is per- 
fectly plain. It is to secure to the tax- 
payers of the city a uniform basis of as- 
sessment for city and county purposes, and 
incidentally to avoid the duplication of 
officers for identical duties. The section 
expressly provides for the presentation of 



the assessment to the city councils, for 
purposes of city taxation, and as the as- 
sessors are '^ to do and perform within 
their respective wards all the duties that 
by the usages and laws of this common- 
wealth, are now enjoined upon the asses- 
sors and assistant assessors," they would 
of course receive the precepts and make 
return to the County Commissioners for 
county purposes under the Act of 1884 
already mentioned. 

The Act of 9 May, 1889, P. L., 139, is 
entitled '^ An Act to authorize the triennial 
election of county assessors in cities of the 
third class," and provides in two short 
sections that the qualified voters of each 
ward shall elect a '^ properly qualified 
person, according to law, to act as county 
assessor in each of said wards under ex- 
isting laws," and vacancies shall be filled 
by the County Commissioners. 

The real question raised by this Act is 
whether it is intended to create the office 
of county assessor in cities of the third 
class, or only to regulate the election to 
such office where it already existed. And 
here we are met by the same difficulty as 
in the Act of 1867, the absence of any 
such office by name from the law. So far 
as our researches have informed us, there 
is not and never has been in Pennsylvania 
a county assessor by name. The policy 
of the law has always been to keep the 
office confined to small localities, with the 
manifest view of securing an officer who 
could bring to the discharge of his duties a 
personal acquaintance with all the prop- 
erties he was to assess. Accordingly the 
Act of 1799 above quoted, prescribes the 
election of assessors in wards, townships 
and districts, and so far as appears this 
system has never been altered. The Act 
of 1889 docs not in terms provide for the 
election of a county assessor, but of a per- 
son " to act as county assessor," in this 
respect being less embarrassing than the 
Act of 1867, which in express terms dis- 
penses with the non-existent office of city 
assessor. But the question remains, did 
the Act create a new officer where none 
existed before, or did it merely use the 
popular designation of the officer, not with 
reference to the legal title of his office, but 
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only to the duties to .be performed, and 
was its purpose therefore only to regulate 
the election, i. e, to lengthen the term of 
the officer performing that function what- 
ever his formal title might be ? We are 
clearly of opinion that the latter was the 
whole purpose and scope of the Act. 

The objections to the first view are 
plain and weighty. As already said the 
election is not to be of a county assessor, 
but of a person *' to act as " such, an in- 
direct method of creating a new office, 
which would hardly be adopted in view of 
the fact that the office would be a de- 
parture from the settled policy of the State 
for a century. Then there is no direct 
prescription of his duties, as would be re- 
quired in the creation of a new officer; and 
further, he is " to act as county assessor 
in each of said wards," showing that his 
duties, whatever his title, are only intended 
to be those of a ward officer. 

Turning now lo the other view, we find 
that it relieves us of roost of the difficulties 
suggested. Tn the first place it explains 
the apparent solecism in the Act of 1867, 
and puts both Acts in a clear light by 
showing that they used the terms " city 
assessor" and "county assessor," not as 
legal titles, but as the popular names of 
the officers who performed the respective 
functions of making assessments for city 
and county purposes. Next it relieves us 
of the necessity of holding that the Legis- 
lature has made a new office, in departure 
from the traditional policy of the State, by 
indirection only, and without prescribing 
its duties. The clause, *' elect a properly 
qualified person to act as county assessor 
under existing laws, who shall serve for 
three years," while indefinite and alto- 
gether inadequate as prescribing the duties 
of a new office, are sufficiently precise and 
comprehensive if only meant as an identifi- 
cation, by reference to his duties, of an 
existing officer whose term was merely to 
be lengthened. That this was the purpose 
of the Act is further corroborated by the 
correspondence in the form of expression 
with that used in several Acts passed in 
the same session, the object of which was 
clearly nothing more than the extension of 
*he term. Thus the Act of February 14, 



1889, P. L., 7, is entitled "An Act to 
authorize the election of assessors for three 
years in the several boroughs and town- 
ships of this commonwealth," and directs 
that the qualified voters of every borough 
and township, and of each ward and district 
when they have been divided, shall elect 
an assessor who shall serve for three years* 
As these officers already existed in the 
same territorial divisions, and che Act does 
not prescribe any new duties, but merely 
directs that they are to " perform all the 
duties of assessors under the laws/' it is 
plain that the only effect of the new Act 
was to lengthen the term from one to three 
years. The same form was used and the 
same intent is manifest in the Act of Feb. 
14, 1889, P. L., 6, in reference to con- 
stables. 

We are therefore of opinion that the Act 
of May 9, 1889, did not establish a new 
office of county assessor, or provide for the 
election of a new officer of that name, but 
left the duties of making the assessment 
for county purposes in the same hands 
where they were before, and merely 
lengthened the term of the officials, what- 
ever their legal title, to three years. It 
did not therefore interfere in any other 
way with the Act of 18G7. 

Judgment reversed, and mandamus di- 
rected to be issued in favor of appellant, as 
stipulated in th« case stated. 

Fraim vs. Connty of Lancaster. 

Repeal of local hy general act — Legish- 
live intent — Act9 of April ^, 1868^ 
P. L., S, and May SS, 189S, P. L., 
117. 

The question of the repeal of a statute by » 
later one is essentially a question of legislative 
intent, and while the rule is that a general affir- 
mative act without express words of repeal wilt 
not repeal a previous special or local act on the 
same subject inconsistent with it, this rule i» 
not one of positive law buc of construction only, 
adopted to settle legislative intent in the absence 
of words declaring such intent. 

The expressly declared intention of the act of 
May 23, 1893, being to create a uniform fee bill 
throughout the Com ni on wealth, that Act re- 
peals the Act of April 2, 1868, which is a local 
and special statute. 

Uniformity ** throughout the Common- 
wealth ' ' means in every county thereof, and 
the legislative intention would have been do 
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more clearly manifet^ted to that effect had that 
form of expression been used. 

Appeal by the plaintiff from the judg- 
ment of the Court of Common Pleas of 
Lancaster County on a case stated. 

The case stated set forth that H. H. 
Fraim, a constable of Sadsbury Township, 
had performed services for which, under 
the Act of 1893, he would have been en- 
titled to $23.95, and under the Act of 
1868, to $16.63, and reruested the Court 
to give judgment for either sum in accord- 
ance with the Act in force in Lancaster 
County. 

Ttie Court below gave judgment for the 
plaintiff for $16.53, holding that the Act 
of 1893 did not repeal the Act of 1868, as 
relating to constables fees. [For report 
of proceedings in the court below, see 11 
Law Rbview, 157.] 

Thereupon the plaintiff took this appeal, 
assigning for error this action of the court. 

Brown ^ Hensely for appellant. 

The Act of 1868 is a local and special 
law. 

Davis vs. Clark, 106 Pa., 377. 

The tendency of modem decisions is to 
make uniform the laws • throughout the 
state, which is the express purpose of the 
Act of 1893. 

Whenever any general law shall be 
found to conflict with a previous local 
statute applicable to any member of the 
class relating to the same subject, the latter 
must give way " by reason of the nature 
and purposes of class legislation." 

Commonwealth vs. MacFerron, 152 Pa., 
244. 

Quinn vs. Cumberland Co., 162 Pa., 755. 

Newbold vs. Pennock, 157 Pa., 591. 

In re 22d St., Phila., 102 Pa., 108. 

In re East Grant St., 121 Pa. St., 604. 

Braughler vs. Weir, 105 Pa., 284. 

Com. ex rel vs. Schneip, 166 Pa., 407. 

The two Acts of 1868 and 1893 are in- 
consistent and cannot stand together. 

*^ An intention to supersede local and 
special Acts may be gathered from the 
design of an Act to regulate by one gen- 
eral system or provision the entire subject- 
matter thereof, and to substitute for a 
number of detached and varying enact- 



ments one universal and uniform rule ap- 
plicable throughout. 

Endlich, 231. 

Gorham vs. Luckett, 6 B. Mon. (Ky.),. 
146. 

Frederick vs. Goshorn, 30 Md., 436. 

A general act prescribing the mode of 
punishment of a specific offense through" 
out the State, operates the repeal of an act 
limited to a single county prescribini; the 
mode of punishment of the same offense 
within the designated county. 

Nusser vs. Commonwealth, 25 Pa., 126. 

Keller vs. Commonwealth, 71 Pa., 416. 

The Act of 1893 must be held to repeal 
the Act of 1868 for the sake of uniformity 
througout the State, which is the express^ 
intention of the Act of 1893. 

Com. vs. Middletown Borough, 8 Dist. 
Rep., 639. 

Com. vs. Wunch, et a/., 167 Pa., 186. 

The words " throughout the Common- 
wealth," in the Act of 1893, mean ia 
every county, which expression appellee 
admits would have repealed the Act of 1868. 

Oeorge A. Lane and Thos. WhitioUy 
County Solicitor, for appellee. 

"A local law is only repealed by & 
general law upon the same subject where 
it is expressly mentioned in it, or is incon- 
sistent with its terms." Bounty Accounts,. 
70 Pa., 92. 

This has been the law in this country 
from its beginning, and in England for over 
five hundred years. 

The whole subject is most exhaustively 
reviewed in 70 Pa., 92, one of the author- 
ities citied by the learned trial judge, and 
the attention of this Court is most earnestly 
invited to it. It seems like affectation to- 
multiply authorities after examining that 
case ; they all tend to the same conclusion. 

" A general later affirmative law does^ 
not abrogate an earlier local or special one 
by mere implication." 112 Pa., 164. 

" A general statute rarely, if ever, re- 
peals a local statute by mere implication." 

Malloy vs. Conith, 115 Pa., 25. 

Evans vs. Philippi, 117 Pa., 236. 

" The law does not allow the expositioa 
to revoke or alter, by construction of 
general words, any particular statute,. 
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where the words of the two acts, as dbm- 
pared with each other, are not so glaringly 
repugnant and irreconcilable as to indicate 
;a legislative intent to repeal, but may have 
their proper operation without it. The 
Legislature is reasonably presumed not to 
intend to alter special provisions by subse- 
<}uent general enactment. 

Endlich on Statutes, 298, Sec. 223. 

Seibrud vs. Commonwealth, 161 Pa., 
203. 

" But the fact that the general act con- 
tains a clause repealing acts inconsistent 
with it does not diminish the force of the 
rule." 

State vs. Township Com., 8 Cent. Rep., 
551. 

The Acts of 1868 and 1893 are not 
absolutely inconsistent. The Act of 1893 
may be applied to 61 counties in the State, 
and not in the remaining six. 

The authorities cited by the learned 
counsel for the appellant do not reach the 
-case. Quinn vs. Cumberland Co., 162 
Pa., 55, rested upon an entirely different 
ground, the unconstitutionality of the act. 

The still later cases of Braughler vs. 
Weir, 165 Pa., 284, and Com. ex. rel. vs. 
Schneip, 166 Pa., 401, Adv. Rep., April 
12, 1895, are still wider of the mark. 
There the language of the Act of May 23, 
1893, in relation to boroughs in the State 
of Pennsylvania, which it was held re- 
pealed the Act of Feb. 27, 1851, by which 
the Borough of Bridgeport had been 
chartered, says: "That the qualified voters 
of every borough in the Commonwealth," 
&c. Of course the local act had to give 
way in that case as it was impossible to 
reconcile them. 

Had the Act of 1893 used the words 
^* in every county of the State," it would 
have repealed the Act of 1868 ; but it did 
not. 

October 7, 1895. Opinion by Mit- 
chell, J. 

The question of the repeal of a statute 
by a later one is essentially a question of 
legislative intent. While, therefore, the 
rule undoubtedly is, as the learned court 
l)elow hold, that a general afiirmative act 
without express words of repeal, will not 



repeal a previous special or local act on 
the same subject, even though the pro- 
visions of the two be inconsistent, yet it is 
never to be lost sight of that it is not a 
rule of positive law, but of constraction 
only, adopted, as our brother Williams ac- 
curately expresses it in Com. ex. rel. vs. 
MacFerron, 152 Pa., 244, "in order to 
settle judicially the legislative intent, in 
the absence of words declaring such intent." 
In accordance with this rule the pre- 
sumption is that the Act of May 23, 1893, 
P. L., 1 17, being a general act, does not re- 
peal the Act of April 2, 1868, P. L., 8, 
which is clearly, as held by the learned court 
below, a local or special statute. But equally 
in accordance with the purpose and limita- 
tions of the rule, such presumption must 
give way to a plain manifestation of a dif- 
ferent legislative intent. Of such intent the 
Act of 1893 leaves no room for doubt. The 
preamble is, " Whereas, No general fee bill 
for justices of the peace has been enacted 
since the Act increasing the jurisdiction of 
justices ; and, whereas, no uniform fee bill 
for the several counties throughout the 
Commonwealth of Pennsylvania now ex- 
ists relating to justices of the peace, magis- 
trates, aldermen and constables." The 
natural oflBce of a preamble being to set 
out the mischief of existing law which is 
intended to be remedied, nothing could be 
clearer than the mischief here recited, the 
want of a " uniform fee bill for the several 
counties throughout the Commonwealth," 
i. e. the existence of local and special fee 
bills in the different counties, to the de- 
struction of uniformity. Then follows the 
enactment which is equally clear, " there- 
fore, be it enacted, etc., that there shall be 
uniformity throughout the Commonwealth 
in the charges of justices of the peace, 
aldermen, magistrates and constables, and 
that their fees shall be as follows," etc. 
Uniformity throughout the Commonwealth 
means in each and every county thereof, 
and the legislative intention would have 
been no more clearly manifested to that 
effect had that form of expression been 
used. Both the preamble and the enact- 
ment indicate beyond doubt that when in 
section three all Acts and parts of Acts in- 
consistent with these provisions were re- 
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pealed, the repeal was meant to include 
local and special as well as general Acts. 
To hold otherwise would be to perpetuate 
the very mischief set forth in the pre- 
amble, and to nullify the force of the 
enactment which was meant to cure it. 

Judgment reversed, and judgment di- 
rected to be entered on the case stated for 
the appellant for $23.95. 

gammon ffleas^faw. 

C. p. OP McKEAN COUNTY. 
Beynolda Lumber Company vs. Beynolds. 

Statutes — Act of 1881 unconstitutional 
— Foreign attachment — Interpleader, 

The Act of June 10, 1881, P. L., 106, is an at- 
tempt to extend two several Acts by their 
titles, and as such is unconstitutional and void, 
as being in conflict with Art. Ill, g 6, of the 
Constitutiou of Pennsylvania. 

There is no other law authorizing an inter- 
pleader to try the title to property seized under 
a writ of foreign attachment. 

Rule to show cause why an order made 
January 10, 1896, directing an issue to try 
the title to certain personal property, should 
not be rescinded and the proceedings 
quashed. 

S. T. Neil and J. TF. Bouton, for 
plaintiff. 

Mullin ^ Mulliny for J. E. Reynolds, 
claimant. 

July 27, 1895. Opinion by Mor. 
RISON, J. 

At No. 174, December Term, 1894, a 
writ of foreign attachment was issued to 
the sheriff of McKean county, against T. 
J. Reynolds, upon which the sheriff at- 
tached a quantity of hemlock lumber in the 
possession of W. C. Barton, which lumber 
was claimed by J. E. Reynolds, and upon 
the petition of the sheriff an issue was 
framed to try the question of whether the 
lumber belonged to the defendant, T. J. 
Reynolds, or to the claimant, J. E. Rey- 
nolds. This order was made on January 
10, 1895, upon rule to show cause and 
notice, and on January 24, 1895, counsel 
for J. E. Reynolds moved the court to re- 
scind the order granting the issue and to 
quash the proceedings, for the reason that 



the Act of June 10, 1881, P. L., 106, en- 
abling the sheriff to have an interpleader 
on a claim of property by a third person, 
levied on by the sheriff under a writ of for- 
eign attachment, is unconstitutional and void. 

An examination of this Act shows it to 
be an attempt by the legislature to extend 
two several Acts of Assembly by their 
titles only ; and it seems to us too plain to 
require argument that this Act is unconsti- 
tutional and void, being in conflict with 
section 6 of Art. Ill of the Constitution of 
1874. This section reads : " No law shall 
be revived, amended, or the provisions 
thereof extended or conferred, by reference 
to its title only, but so much thereof as is 
revived, amended, or extended or con- 
ferred, shall be re-enacted and published 
at length." 

It does not seem that a more palpable 
violation of this provision of the Constitu- 
tion can be found than this Act of June 10, 
1881, which attempts to extend, by refer- 
ence to their titles only, two Acts of As- 
sembly in regard to sheriff's interpleader, 
to goods or chattels seized by virtue of 
foreign attachment. 

Our attention has not been called to, and 
we know of no other law authorizing, an 
interpleader to try the title to property 
seized under a writ of foreign attachment; 
and we therefore feel compelled to hold 
that the issue directed in this case is 
erroneous and void. The pending motion 
is the first time the constitutionality of this 
Act of Assembly has been raised in this 
court, or in any other court, so far as we 
are advised. 

And now, to wit, July 27, 1895, the 
rule is made absolute, and the order of 
January 10, 1895, directing an issue, is 
revoked, and all proceedings thereunder 
quashed. 



Insurance— Recovery Upon an Accident 
Policy— Legal Cause. 

Defendant company insured the plain- 
tiff's intestate against accidents, but with 
a proviso that the policy should not cover 
suicide, intentional injuries, or death result- 
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ing from disease. The insured accident- 
ally shot himself. The wound resulted in 
tetanus, and on the eighteenth day he was 
found dead, with his throat cut and a 
scalpel in his hand. It was also evident 
that he had died in a tetanic spasm. Held^ 
a charge was unexceptionable to the effe<;t 
that', if the wound was an accident and 
produced tetanus, and if the insured was 
impelled to kill himself from the intense 
agony caused by the tetanus, then the jury 
might find that the pistol-shot was the 
proximate cause of the death, although the 
deceased cut his own throat and died from 
the direct effects of the cut. Travellers' 
Ins. Co. V8. Melich, 65 Fed. Rep., 178. 

This case is interesting as involving the 
doctrine laid down in Schaeffer vs. Ry., 
1 16 U. S., 249. It was suggested in 8 
Harvard Law Review, 176, that the ques- 
tion of whether an accident could be the 
proximate cause of insanity and subsequent 
suicide, should at least be submitted to a 
jury. This was practically the question 
submitted here, and a verdict for the plain- 
tiff is sustained. The action in the above 
case sounded in tort, and the doctrine of 
proximate cause was invoked to measure 
the liability; while in the principal case 
the policy fixed the extent of the liability, 
and the only question was whether death 
did result from the wound. The difference 
between the cases in principle, however, is 
not great, and this decision would seem 
correct in allowing a jury to pass upon the 
evidence. 



Book Review. 

Digest of The Pennsylvania County 
(hurt Reports. Vols. I to XV. To- 
gether with a Table of Cases reported 
therein. By Albert B' Wbimer, Editor 
of the Pennsylvania County Court Reports. 
Philadelphia : T. & J. W. Johnson & Co. 
189o. Price, $5.00. 

Easy access is afforded to a valuable 
mine of law by the publication of a Digest 
of the fifteen completed volumes of the 
Pennsylvania County Court Reports, com- 
piled by Albert B. Weimer, Esq., the well- 
known and able editor of that periodical. 

In these days of the multiplication of 
reports and law books, the busy practi- 



tioner turns with a sigh of relief to any 
new labor-saving device, such as a well con- 
structed digest. 

We must have the reports. It follows 
that we must have the digests. They 
must be compiled with great care, com- 
bining the greatest possible comprehensive- 
ness with the least possible complication,, 
and be absolutely reliable. The Digest of 
the County Court Reports we think fulfils 
these requirements, and will be a valuable 
aid to the profession. 

The County Court Reports was started 
ten years ago in Chester County, on a 
plan which had been for some time con- 
templated, and was about to be put into 
execution by the management of the Law^ 
Review. The experiment was an immedi- 
ate success and the County Court Reports 
soon became of inestimable value to the 
profession. It is doubtful if there can be 
found to-day within the same space more 
material of practical value to the Bench 
and Bar of Pennsylvania than in the fifteen 
volumes covered by this digest. About 
3,750 cases are reported therein, including 
all decisions of the most importance by 
county courts throughout the state. 

There are many kinds of cases which 
seldom reach the Supreme Court. An 
examination of the titles "Criminal Law,"^ 
" Divorce " and " Election Law," will show 
how indispensable are the lower court de- 
cisions to an examination of the law relat- 
ing to these subjects. The opinions of the 
higher officials of the state government,, 
which have been a valuable feature of the 
series, may readily be referred to by the 
aid of the digest. 

Only those cases which have never been 
appealed, or if appealed, have been affirmed 
by the Supreme Court, are digested. 

The only improvement to this digest that 
we can suggest would be the addition of 
the italic headlines now used in the indices 
to the State reports. These are a great 
assistance to the searcher for law, and the 
plan adopted of analysis of the leading 
headlines hardly compensates for their 
absence. 

The book is nicely gotten up, contaiiis 
882 pages, and is of convenient size for 
handling ' 
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Eoyer vs. The Borough of Ephrata. 

Damage% for widening street — Title to 
land — What sufficient proof of — Oift 
by father to son — Evidence — Act of 
May S3, 1887, P. L., 168. 

Id a suit for damap^es, for land taken to widen 
a street, the plaiutiff^s testimony that the prop- 
erty taken had been given to him fifteen years be- 
fore by his father, now dead, he having improved 
it and held possession ever since, is sufficient to 
justify the Court in telling the jury that the 
plaintiff was the owner, there being no one else 
contesting his title. 

In such case the plaintiff was a competent 
witness to prove his title by gift from his de- 
oeased father. He was not claiming adversely 
to his deceased father, within the Act of 1887. 
This could only be the case where the father's 
right had ** passed to a party on the record who 
represents his interests." 

The answer of a witness asked the value of 
propertv taken to widen a street, that he 
" would not give $1500 for it," though improper, 
will not be considered as error where there had 
been no request to strike it off the record, but 
only an exception to the answer, for the word- 
ing of which neither the Court nor the appellee 
were responsible- 

Appeal by the Borough of Ephrata, de- 
fendant, from the judgment of the Court of 
Common Pleas of Lancaster county on a 
verdict for the plaintiff, Henry L. Royer. 

The said judgment was for damages 
which plaintiff claimed he sustained to his 
property by the widening of North Church 
street in said Borough, taking a strip of 
land five to seven feet^ in width from the 
side of a lot in said borough. 

The plaintiff claimed to be the owner of 
the lot by a parol gift from his father, who 
was deceased at the time of the trial. The 
Plaintiff was the only witness to prove said 
parol gift, and the terms of the contract or 
gift were not explained. 

The plaintiff also offered in evidence a 
Quitclaim Deed from the co heirs of his 



father to himself, made the week before the 
trial, dated February 6, 1895, and the last 
acknowledgment thereon, dated February 
14, 1895, which was admitted. 

Appellant contended that the testimony 
was not sufficient to prove that the plaintiff 
was owner of the land, and he was not en- 
titled as such to recover damages. 

The case was tried before Brubakbr, 
J., and the verdict of the jury was for 
plaintiff for $700. 

The charge of the Court below con- 
tained the following : " It appears by the 
evidence before you that the plaintiff was 
in the possession of the premises, and is 
and was the owner of a certain triangular 
piece of ground sixty feet front on Main 
street and one hundred and fifty feet on 
Church street, with the buildings erected 
thereon, which has been injured by the 
change made in the street." [1st Assign* 
ment of error.] 

'* The fair test is, what was the market 
value of this land, of this property, before 
this street was widened, and what was it 
worth after — and when I say " before " I 
don't mean just a day or two before, but 
three or five or six months before or after- 
wards." [5th Assignment of error.] 

The court admitted the following evi- 
dence : 

Q. You are the owner of this property ? 

Q. Can you give the dimensions of it ? 
How much front had you? A. Some 
sixty feet front. 

Q. Where did you get this title ? A. 
From my father. 

Q. Did he give you a deed or make you 
a present of the lot ? A. He made me a 
present of the lot. [2d assignment of 
error.] 

The court also admitted in evidence a 
quit-claim deed made to plaintiff by his co- 
heirs about a week before the trial. [3d 
assignment of error.] 

The fourth assignment of error was to 
the action of the Court ^^ in sustaining an- 
swer of a witness for plaintiff, Henry S. 
Musser, and in not sustaining defendant's 
objection thereto, or in not striking it out. 
The question was in direct examination, 
" What was it worth immediately after it 
was cut?" The answer was, * I wouldn't 
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give $1500 for it* The defendant's coun- 
sel objected to the last answer, and ask an 
exception thereto. Bill of exceptions 
signed, sealed and filed for the defendant. 

The Court also allowed the following 
question : 

^' Q. State in your judgment what was 
the damage done to the property by the 
widening of this street?" A. '^ I think it 
was damaged to the extent of $1,050. 
[Sixth assignment of error.] 

B. F. Davis and A. B. HassleVj for 
appellant. 

Plaintiff had no deed from his father, 
who was living when the proceedings were 
commenced. The title was in the father's 
name. He alleged that his father had 
given it to him. 

The evidence must be clear and precise 
to establish a gift between father and son. 

Erie & W. V. R. R. Co. vs. Knowles, 
117 Pa., 81. 

Moore vs. Small, 19 Pa., 468. 

Allison v8. Burns, 107 Pa., 50. 

The plaintiff we think was an incompe- 
tent witness to prove ownership by a parol 
gift. His father was then dead, and he 
was testifying in his own favor against his 
father's estate, and his father was also a 
party to the alleged contract. He was 
disqualified by Sec. 5 (e) of the Act of 
May 23, 1887, P. L., 159. 

Parry vs. Parry, 130 Pa., 94. 

Sutherland vs. Ross, 140 Pa., 385. 

Irwin vs. Nolde, 164 Pa., 205. 

The quit- claim deed was prepared after 
the issue was framed, and even after the 
case was placed upon the trial list, or as 
the plaintiff testified, the week before the 
trial. We claim that it is unfair to permit 
a suitor to make evidence for himself after 
issue joined, in this way. 

We had no notice of the existence of 
the said quit-claim deed, and, in fact, it 
was made in too short a time to have 
notice furnished on a notice of special 
matter or bill of particulars. It could 
only be sustained as an amendment, and 
then the plaintiff should be required to pay 
costs, as in Brothers vs. Mitchell, 157 Pa. 
St., 484, which was an amendment of a 
verdict. 



The fourth assignment was error, as 
it is improper to ask a witness what be 
would give for the property. 

Geissinger vs. Hellertown Borough, 133 
Pa., 525. 

The portion of the charge quoted in the 
fifth assignment was clearly error. 

Schuylkill Nav. Co. vs. Thobum, 7 
S. k R., 411. 

Railway Co. vs. McCloskey, 110 Pa., 
436. 

The question and answer here cooi- 
plained of in the sixth assignment', are not 
in pursuance of the rule laid down by the 
Supreme Court. The witness was not 
required to fix the damages according to 
the difference in the market value at the 
time of the widening and immediately 
after. His reasons may have been en- 
tirely different from those required by the 
rule as laid down by Judge Gibson, and 
ever since followed. 

The plaintiff repeatedly stated from the 
witness stand that he had been offered 
$2,500 for the property in dispute before 
the street was widened, which he after- 
ward explained was several years previous 
thereto. 

The Court directed the jury to disregard 
this testimony. 

" Whenever the incompetent testimony 
received is of such a character as to inevi- 
tably tend to prejudice the minds of the 
jurors, the error is not cured by the Court 
telling them after the argument has closed 
not to consider it." 

Zell t;^. Commonwealth, 94 Pa., 274. 

Railroad Co. vs. Decker, 82 Pa., 119. 

Railroad Co. vs. Butler, 57 Pa., 838. 

Del. k Hudson Canal Co. vs. Barnes, 31 
Pa., 193, 

Brown ^ Hensely for Appellee. 

This contention ^ is not made between 
plaintiff and any other person claiming 
ownership, and it is one which, from the 
nature of it, cannot be set up by the de- 
fendant here. Nothing is better established 
in Pennsylvania than tfiat a parol contract 
to grant lands for a good consideradon, 
followed by occupation, possession and im- 
provement, gives a good title for any pur- 
pose — oertainly for the right to claim 
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street damages. The testimony in this 
case was, that fifteen years before the trial 
plaintiff's father had made a present to 
him of the lot. He had entered into pos- 
session of it, built the buildings, and after 
the death of the father, the other heirs 
made him a quit-claim deed. 

The witness's answers objected to were 
in the line of the evidence, and did not 
alter the result. The counsel for the ap- 
pellee could not prevent the witnesses an- 
swering in their own way, and the Court 
pointed out what was not evidence. 

For an error that does no harm the Su- 
preme Court will not reverse. 

Malone vs. P. and R. R. R., 157 Pa. St., 
442. 

The objections to the charge of the 
Court are hypercritical, if not trivial, when 
viewed in the light of Gaslight Co. vs. 
Railroad Co., 167 Pa., 9, the latest decis- 
ion on the measure of damages in cases 
like this one. 

October 7, 1895. Opinion by Mitch- 
ell, J. 

The statement declares that the plaintiff 
is the owner of the land in fee, and in pos- 
session, but we are not furnished with a 
copy of the plea^so that there is nothing 
before us to indicate that plaintiff's title 
was in contest further than as it was a part 
of his case to be proved to enable him to 
recover. For this purpose all he wa& re- 
quired to do was to show a prima facie 
title, and this he did by showing a parol 
gift from his father, possession taken and 
maintained for fifteen years, the house 
erected and improvements made, death of 
the father, and quit-claim deed from the 
other heirs to himself. This would have 
been enough to take the case to the jury 
even in a direct issue on his title, and 
being entirely uncontradicted, fully justi- 
fied the learned Judge below in telling the 
jury that plaintiff was the owner of the 
land. 

The case of Erie R. W. Co. vs. Knowles, 
117 Pa., 77, relied on by appellant as show- 
ing the strict rule as to the grade of evidence 
required to establish title by a parol gift 
between parent and child, was very differ- 
ent from the present. In that case the 



railway company had a deed from the 
plaintiff's mother, and the title was the 
main issue in the contest. Both parties 
claimed under the same source, of title, one 
by deed and the other by prior parol gift, 
and of course the evidence of the gift was 
required to be of the same grade as if the 
plaintiff was claiming against the mother, 
the alleged donor, herself. In the present 
case there was no opposing title, and, as 
already said, plaintiff was only bound to 
make out a prima facie case. 

Plaintiff was a competent witness to 
prove his title. He was not claiming ad« 
versely to his deceased father. The statute 
does not make a claimant an incompetent 
witness merely because a former owner of 
the thing or contract in action is dead, but 
but only when " his right thereto has passed 
to a party on the record who represents 
his interest." The right of plaintiff's 
father did not pass to the appellant borough, 
and the latter did not represent his interest 
in any way. Such interest, whatever it 
was, would be totally unaffected by this 
judgment. 

The answer of the witness Mussojr, con- 
tained in the fourth assignment, was irregu- 
lar and inadmissible, but it was not brought 
out by any improper question what he 
would give for the property, but was the wit- 
ness' own form of expressing his opinion of 
what thp property was worth. It is doubtful 
if he meant anything more than that. It 
would have been more regular to have 
struck it out, but the record does not show 
any direct request to the judge to do so, 
but only an exception to the answer, for 
the form of which neither the appellee nor 
the court was responsible. It was a mere 
irregularity, and we are not convinced that 
it did appellant any harm. 

The learned Judge in commenting to the 
jury on a part of the evidence relating to 
the measure of damages, referred to the 
time of the taking, but added '^I don't 
mean just a day or two before, but three 
or five or six months before or afterwards." 
This was an inaccurate, and no doubt an 
inadvertent expression, but taking it in 
connection with the context we do not 
think the jury could have been in any way 
misled by it. The proper rule had been 
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carefully given to the jury in the early 
part of the charge. But the plaintiff in 
testifying had mentioned " accidentally " 
as the Judge describes it, an offer for the 
property several years before. This, the 
jury were told explicitly was not evidence, 
and the Judge again repeated the rule as 
to the value before and after the taking, 
and then added the words excepted to. In 
their connection we think they were merely 
intended, and must have been so under- 
stood, to prevent the jury from considering 
too remote a time, and to confine their at- 
tention to a period at or about the taking. 
In that there was no error. 

The last assignment is hypercritical. 
The witness expressed his judgment as to 
the amount of plaintiff's damages', and was 
immediately cross-examined as to his esti- 
mate of values before and after the taking. 
The form of the question was somewhat ir- 
regular, but the substance of the testimony 
was competent and the error did no harm. 

Judgment affirmed. 



Beinhold tb. The Borough of Ephrata. 

Damages for widening street — Evidence 
— Parol sale before improvement. 

On the tdal of a suit for damages for land 
taken in widening a street, it is not improper 
for tbe plaintiff to testify to sustain bis opinion 
of the value, that he had made a par«l sale of 
the property for $4000, before the widening of 
the street, but the party after tbe widening re- 
fused to taking the property on that account, 
and at a sale he could get only $3,225 for it. 
This, in connection with the other testimony, 
was proper evidence to fix the difference in the 
market value before and after the taking, 
which is the measure of damages. 

Appeal by the defendant from the judg- 
ment of the Court of Common Pleas of 
Lancaster county on a verdict for the 
plaintiff, Jacob G. Reinbold. 

This was an issue granted to determine 
the amount of damages, if any, sustained by 
reason of the widening of a street. 

The verdict was for plaintiff for §500. 

On the trial, the Court, Brubakek, J., 
admitted the following questions to the 
plaintiff on the witness stand : 

Q. How do you know that? Upon 
what do you base the judgpoent that it 



was worth $4*000 before the street was 
widened, and only $3,225 afterwards ? 

Objected to by the defendant's counsel. 
Objection overruled. Bill of exceptions 
signed, sealed and filed for defendant. 

A . I had sold the property to Mr. Car- 
penter for $4,000. 

The defendant's counsel object, unless 
he will say he knew Mr. Carpenter was 
not buying it for a specific purpose. 

By the witness : I know because I had 
sold it to Mr. Carpenter, or contracted for 
it for $4,000, and he said be would not 
take it. 

By the Court : When had you sold it ; 
was it before the improvements were made? 

A. That was before it was cut down: 
before the improvements were made by the 
borough ; but afterwards he said be 
couldn't take it, because they had taken 
too much ground ; it wouldn't do for the 
purpose he wanted it. [First assignment 
of error.] 

The defendant's first point and the an 
swer thereto were as follows : 

" There was no proof of a valid sale of 
the property to Carpenter." 

*' 1. I don't know that I exactly under- 
stand this point. In order to make a sale 
binding so as to get a deed for the prop, 
erty, it must be in writing under the stat- 
ute of frauds. The law does this wisely 
for the purpose of preventing parties per- 
juring themselves ; and therefore, under 
the statute of frauds, the contract must be 
in writing. There are oral as well as 
written contracts for the sale of real prop- 
erty, though a party may or may not carry 
them out ; but when it comes to the deliv- 
ery of the deed the vendor is not obliged 
to do it, and the vendee is supposed to take 
it, unless he has taken possession of the 
property under said oral sale. If this 
plaintiff made a bona fide sale of this prop- 
erty ; if ic be true, as he said, that Mr. 
Carpenter had entered into an oral con 
tract for the sale of the property, then it is 
for you to consider with the other evidence 
in the case as to the value of the property. 
The question is whether you will believe 
it. If you do not believe it, then you do 
not take it into consideration. If yon <lo 
believe it you may take it into cooaideFa 
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tion, with all the evidence that has been 
submitted in this cage, when you come to 
consider the value of this property." 
[Third assignment of error.] 

The Court charged the jury inter alia 
as follows : 

" There has been some other testimony 
offered on the part of the plaintiff in this 
case, which you have heard discussed, and 
that is that he had sold this property to a 
man named Carpenter for — I think it was 
$4,000. Now, if this story is true as 
stated by him, it would he evidence of the 
actual selling price of the property before 
the change was made, evidence for you to 
consider in connection with all the other 
testimony that has been given to you upon 
the stand." [2d assignment of error.] 

B. F. Davis and A, B. IJasder for 
appellant. 

A parol agreement for the sale of land, 
unaccompanied by the payment of any part 
of the purchase money, or delivery of pos- 
session, before the street is widened, was 
not properly for the consideration of the 

The proper measure of damages sus- 
tained by the property is the difference be- 
tween what the property would bring in 
the open market before the improvement 
and after improvements were made. 

Cummings vs. Williamsport, 84 Pa., 
472. 

8henango Railroad vs, Braham, 79 
Pa., 447. 

Under the Statute of Frauds and Per- 
juries, a parol contract for the sale of land 
will not be enforced. 

Sands, Herdic & Co. vs, Arthur, 84 
Pa., 479. 

Millon vs. Davison, 123 Pa., 298. 

The contract made witli Carpenter for 
the sale of this land, then, was a nullity. 
It could not have been enforced even 
though the street had not been widened, 
and if it had been in writing, it could not 
have been enforced even after the street had 
been widened. As presented at the trial 
it was nothing more than hearsay evidence 
of what one individual said he was willing 
to give for the property. 

This should not have been considered 



by the jury, (1) because it was hearsay, 
and (2) because it was only testimony of 
what one individual was willing to give for 
the land, which was incompetent. 

Geissinger vs. Borough, 133 Pa., 522. 

Before even his opinion of the value of 
the property could be received, he must 
show that he has a knowledge of the 
values of real estate in the neighborhood 
of this property. 

Brown ^ Hevsel^ for appellee. 

The case was fairly and properly tried, 
and the proper measure of damages given 
to the jury under the last decision as to 
the measure of damages. 

Spring Gas Light Co. vs. Penna. S. V. 
R. R., 167 Pa., 9. 

The appellee could have had no better 
way of fixing the value of the property 
before the entry than the reason he gave. 
The fact that it was a parol contract made 
no difference. A bid at a fair sale, even 
if not accepted, would be some criterion of 
the market value of the property. It may 
easily be admitted that the contract could 
not have been enforced against Carpenter, 
and yet his bid was some testimony, for 
what it was worth, as to the value of the 
property before the entry, and it was only 
admitted for this purpose. The Court in 
its charge did not hold that this was bind- 
ing upon the jury. 

There was no limitation to a particular 
use in estimating the damages in this case. 
There was no testimony as to "what an 
individual was willing to give for the 
land." A witness who had testified to the 
amount of the damages, being asked how 
he reached that conclusion, made a com- 
parison of the market value before and 
after the taking — just what the Supremo 
Court declares to bo the proper rule. 

Moreover, the entire evidence shows that 
the jury were not in any way misled by 
this evidence. 



October 7, 1895. 

ELL, J. 



Opinion by MiTCH- 



The three assignments of error all relate 
to the same matter, the submission to the 
jury of plaintiff's testimony that he had 
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made a parol sale of the lot for $4000 be- 
fore the taking of part of it by the bor- 
ough. It is important to keep in view the 
precise testimony and the way in which it 
was introduced Plaintiff being on the 
stand, and having given his opinion of the 
value of the whole lot before the taking, 
was asked "How do you know that?" and 
replied that he knew becaupe he had sold 
it or contracted it to Mr. Carpenter. This, 
it will be observed, was not making the 
parol sale the basis of any claim for the 
loss of the bargain, but merely mentioning 
it as a circumstance tending to sustain his 
opinion of the value, already admitted in 
evidence. If it had been brought out in 
cross-examination, in the effort to test the 
grounds and the accuracy of the witness' 
opinion, there could be no question of its 
entire competency for such purpose ; and 
although it belongs to a class of evidence 
not usually admitted in behalf of the party 
himself, and not to be encouraged on his 
part, yet we do not think it was so entirely 
erroneous as matter of law as to require a 
reversal in a case where it is nearly cer- 
tain that it did no harm. The plaintiff's 
estimate of his damages, based, as already 
said, on the contract price to Carpenter 
and the actual sale after the taking, was 
$775. Of his witnesses who testified on 
the subject of damages, five estimated them 
between $700 and $800, two at $800, and 
one at $1,000. All this, with the oppos- 
ing evidence for the borough, was submit- 
ted to the jury by the learned Judge below, 
very carefully and impartially, with a very 
pointed reference to them of the credibility 
of the alleged sale, and the direction that 
if they believed it, it *' would be evidence 
of the actual selling price of the property 
before the change was made, evidence for 
you to consider in connection with all the 
other testimony." This, following a clear 
and accurate statement of the generul rule 
laid down in our cases for the measure of 
damages for such taking, gave the appel- 
lant no ground for just complaint. 
Judgment afiirmed. 



j^omman ffleas^faw. 



C. p. OP DELA.WARE COUNTY. 

Logan vs. Gest.— Booth vs. Gest. 

Exp.cution — Sheriff^ n interpleader — 
Partnership property. 

The interest tbat a partuer has in property 
belonging to the firm cannot be claimed under 
the Sheriff's Interpleader Act. 

Sur motion for judgment non obstante 
veredicto and for a new trial. 

The defendant, Sarah Gest, having levied 
upon property in the possession of her 
debtor, Benjamin Logan, Thomas Booth, 
the plaintiff, claimed ownership of a half 
interest in part of the property and the 
entire interest in the remainder, viz.: nine 
cows. It appeared by the evidence that 
the plaintiff and Logan were partners in 
the farming business, and in the spring of 
1892 owned all of the stock and farming 
implements as partners. The plaintiff in- 
terpleaded under the Sheriff's Interpleader 
Act. 

The verdict was for the plaintiff, where- 
upon the defendant moved for judgment 
non obstante veredicto. 

Wm, B, Broomally for the motion. 

The plaintiff, being a partner, did not 
own a half interest, but only half of the 
surplus after the partnership debts were 
paid. 

Where the ownership of the claimant 
under the Interpleader Act appears to be 
a joint ownership, the verdict must be for 
the defendant. 

McDermott vs. Kline, 6 Phila., 558. 

It was the right of the defendant to sell 
the undivided interest of her debtor, and 
then have a settlement of accounts with 
the plaintiff. In such settlement it might 
develop that her debtor owned more than 
one-half. He might have owned aubse- 
quently the entire property, as a settle- 
ment of the accounts would show. 

The retention of possession of the cows 
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by Logan, after the alleged sale to the 
plaintiff, was fraudulent in law. 
Stevens vs. Gifford, 137 Pa., 219. 

Isaac Johnson^ contra. 

June 8, 1896. The Court. These 
cases were tried before the same jury. 
So far as the case of Logan vs. Gest is 
concerned, the evidence was reasonably 
clear and the verdict for the plaintiff must 
stand. 

The case of Booth vs. Gest is full of 
diflBculties. The petition for the inter- 
pleader was filed under our rule of court, 
and, as no exceptions were filed, it did not 
come before the court for adjudication. If 
exceptions had been filed the petition would 
have been dismissed and the interpleader 
refused. The evtdence shows that the 
claim of Mr. Booth is for his interest as a 
partner in the business of farming with the 
defeiidant in the execution. He claims a 
half interest in all the property levied 
upon, except the wheat in the ground, nine 
cows and two pigs. In these he claimed 
the whole property, and seems to have 
made out his claim to the satisfaction of 
the jury. 

Two questions have been raised. Ist, 
Can the interest a partner has in firm 
property be claimei under the sheriff's in- 
terpleader Act? 2d. Was there a suffi- 
cient delivery of possession as to the wheat 
in the ground, nine cows and two pigs, to 
pass the title against an execution creditor? 

We are of opinion that an execution 
creditor has the right to sell a partner's 
'interest in firm property, and that the 
other partner cannot claim his interest in 
firm property under our Sheriff's Inter- 
pleader Act. The sheriff in such a case 
could not deliver possession to the pur- 
chaser, for this would interfere with the 
other partner's rigtit to first have the firm's 
property applied to the payment of the 
partnership debts. 

So far, therefore, as the verdict relates 
to the firm's property, it is set aside, and 
the decree for an interpleader, so far as it 
includes the partnership property is also 
set aside and modified so as only to include 

{property in which Mr. Booth claims to be 
ill! owner. 



The plaintiff in the execution has leave 
to issue an al.fi.fa. and sell the defend- 
ant's interest in tlie partnership property. 

Upon the second point we are of opinion 
that there was no fraud in fact in the 
transfer t)f Logan's interest to Mr. Booth, 
and the delivery of possession was con- 
sistent with the transaction and the only 
delivery that could be made under the 
circumstances. As the question of fraud 
in fact was not raised at the time, we are 
of opinion that the verdict must stand for 
the property in which Booth claimed the 
whole ownership. The costs of the inter- 
pleader to be equally divided between the 
parties. 

Opinion by Clayton, P. J. 

Del. Co. Reports. 



S^S^^ M^scelhnu, 



Banker's Lien. 

A recent decision in Kentucky is of 
interest as a now authority on an old and 
much disputed question in the law of 
banker's lien. The facts of the case were 
these : A bank discounted and held a note, 
and at the maturity thereof held on gen- 
eral deposit for the maker a sum sufficient 
to pay the note. It permitted this sum to 
be checked out, and the question was 
whether the defendant, a surety on the 
note, was thereby discharged. Defendant 
had signed the note, which presumably 
was a joint and several one, as a co-maker, 
but the bank knew that he was only a 
surety. The Court of Appeals of Ken- 
tucky held that the surety was discharged. 
Pursifull vs. Pineville Banking Co.'s As- 
signee, 30 S. W. R., 203. The authori- 
ties are irreconcilable, but it is believed 
that on principle the decision is perfectly 
sound. In accord with it are McDowell 
vs. Bank of Wilmington, 1 Harrington, 
Del., 369; Bank vs. Henninger, 105 Pa. 
St., 502. And see Morse, Banks and 
Banking, 3d Ed., Sec. 503. The op- 
posite view is taken in Bank vs. Hill, 76 
Ind., 228 ; Vers vs. Bank, 88 111., 599 ; 
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Martin vs. Bank, 6 Har. & J., 285 ; Bank 
V9. Peck, 127 Mass., 298, obiter. 

It IS of course well settled that in cases 
of this sort the bank may, if it chooses, 
refuse to pay so much of its debt to the 
depositor as will equal the debt which the 
depositor in turn owes the bank. If this 
right of refusing to pay, which is some- 
times called a set-off and sometimes a lien, 
is a genuine lien, it would seem to follow 
that the bank, by voluntarily paying the 
depositor's claim, relinquished a lien, and 
so discharged a surety on the depositor's 
note, in like manner as the relinquishment 
of any other security would discharge a 
surety. May not this right of refusing, to 
pay the depositor's claim very properly be 
regarded as a lien — a lien on the claim ? 
It gives the bank the right of retaining 
control over the claim for the purpose of 
security, and such a right, when given by 
law over the property of another, is cer- 
tainly very similar to a lien. To be sure 
it is a lien on a chose in action, but that 
does not seem to be an insuperable diffi- 
culty. A stock certificate is a chose in 
action, and clearly the bank would have a 
lien on a stock certificate deposited with it, 
even if the certificate happened to be one 
of its own, and so, as in the principal case, 
a claim against the bank itself. The only 
difference, so far as is perceived, between 
the case of the stock certificate and the 
principal case, is that in the latter there is 
no formal assignment to the bank of the 
depositor's claim, the chose in action. But 
as the law has already given the bank 
power to deal with the claim for its se- 
curity in like manner as if it had been 
assigned, a formal act of assignment does 
not seem to be called for. 

If it be conceded that the banker's right 
of control over the depositor's claim is a 
lien on the claim, there would seem to be 
no difficulty on principle with the Ken- 
tucky decision ; for payment of the claim 
would clearly be a relinquishment of the 
lien, and so a discharge of the surety. 
That the result which the case reaches is a 
desirable one from the standpoint of justice 
and convenience seems hardly open to 
question. If the bank wishes to be polite, 
and honor its depositor's checks regardless 



of the state of accounts between them, it 
ought not to call on the surety to make 
good the resulting loss. — Harvard Law 
neview. 



Equal Rights. — One of the exceptions 
in a recent Georgia case was that the 
Court erred in charging, " This is a free 
country. Bearded men under our law are 
permitted to make their own beds, and are 
allowed to lay in them, no matter how un- 
comfortable they may be." The decision 
was not reversed. 

Jacob Dkass, of Roaring Springs, and 
Michael Drass, of Duncanville, prominent 
Blair county merchants, were convicted in 
the Blair county courts recently of collu- 
sion and concealment of the goods of the 
latter with intent to defraud creditors of 
$6,000. The goods had been secreted in out 
of the way places. This is the first convic- 
tion for this offence in central Pennsylvania. 



Book Kotice. 

A Digest of the Laws of Pennsylvania 
for the Session of 1895. Supplementary 
to the twelfth edition of Brightly's Pur- 
don's Digest, and completing it to the 
present time. By Frank F. Brightly, Esq. 
Published by Kay & Bro., Phila., 1896. 

This book is merely a continuation of 
the twelfth edition of Brightly's Purdon, 
which was reviewed in 11 Law Review, 
page 384. It follows the plan and form of 
the tweltth edition, and extends that valu- 
able work so as to cover the work of the 
Legislature of 1895, extending the pages * 
from 2506 to 2748. 

It gives, under the heading " Acts of 
Assembly," a list of all the Acts amended, 
repealed or partly. re pealed by Acts of 1895, 
referring to the Pamphlet Laws of 1806. 

With this work also is sent a series of 
stickers, to be inserted on the margins of 
tl>e twelfth edition where amendments or 
repeals have been made in the law, refer 
ring to the Pamphlet Laws and this sup- 
plement, which will greatly facilitate refer- 
ence to such new law. 

This supplement will add materially to 
the value of a work already indispensable 
to lawyers and useful to laymen. 
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Lancaster Ootinty Natl Bank vs. Henning, 

Surviving Partner of Rhodes & Henning, 

Appellant. 

Rules of Court — Affidavits denying part- 
nership and exectition of note — Affi- 
davit of defense — Evidence — Act of 
May S'S, 1887, Sec. 5, P. L., 158. 

Under a rule of ooui-t providing that when 
the plaintiffs* case is founded on an instrument 
in writing and stated specially in the pleadings 
or notice given, the same may be given iu evi- 
dence without proof of its execution, unless the 
opposite party shall at least eight days before 
the week of the trial, file an affidavit denying 
such execution, a denial in the affidavit of de- 
fense is sufficient to put the plaintiff on proof of 
execution. 

Under a rule of court providing that in all 
actions against partners the partnei-ship ** shall 
be taken to be admitted as alleged on the 
record as prima facie proof of the same, unless 
one of the defendants shall, at or before the 
time of filing their plea, n:ake and file an affi- 
davit denying the existence of the partnership 
as alleged,'-' etc., a denial in the affidavit of de- 
fense is sufficient to put the plaintifi* on proof of 
the partnership. 

In an action against H., as surviving partner 
of the firm of K. & H., on a note signed R. 
& H., H. is a competent witness, under the Act 
of 1887, to prove that the said partnership had 
been dissolved before the date of the note, and 
no such partnership existed when it was given ; 
that the note was not signed by H. or any one 
authorized to sign to it the Arm name ; that 
neither H. nor the partnership received any 
value for the note, and that R. had borrowed 
for his individual benefit after the dissolution 
of the firm the money for which the note was 
given. 

Hogg M. Orgill, 84 Pa., 344, and Reiter m. 
Pruh, 150 Pa., 623, followed. 

Reese V9. Reese, 90 Pa., 89, distinguished. 

Appeal of William Henning, defendant, 
from the judgment of the Court of Com- 
mon Pleas of Lancaster county. 

On May 16, 1893, the Lancaster County 
Bank, the plaintifT in the case, brought suit 
against William Henning, surviving partner 
of the late firm of Rhodes & Henning, on 
a note for $3,500, dated January 13, 1890, 



payable sixty days after date to the order 
of C. B. Herr, and endorsed by said Herr. 
This note was signed by Rhodes &; Hen- 
ning. 

On May 81, 1893, William Henning 
filed an affidavit of defense, in which he 
specifically alleged that he never made the 
note in suit and never authorized any one 
to do so for him, and that he was not a 
partner with Charles J. Rhodes, and did 
not do business with him under the firm 
name of Rhodes & Henning at the time the 
note was made ; but that he and Charles J. 
Rhodes were partners under the firm name 
of Rhodes & Henning in the town of Lost- 
ant, 111., until October, 1883, when the 
said firm was dissolved, and that no busi- 
ness of any kind was transacted after said 
dissolution, and that the said firm was not 
then indebted to said C. B. Herr, nor was 
the note in suit a renewal or payment of 
any firm liability existing at that time. He 
further alleged that Charles J. Rhodes had 
used the said firm name of Rhodes & Hen- 
ning without authority to raise money for 
his own benefit, and had received the whole 
proceeds thereof and had appropriated the 
same to his own private account. 

Upon the trial of the cause the plaintiff 
offered the note in evidence without proof 
of its execution, to which objection was 
made by the defendant, because the above- 
mentioned affidavit had been filed, denying 
that Henning ever signed the note, or was 
liable on the same, and also denying the 
partnership and the existence of the firm 
of Rhodes & Henning at the time the note 
was made. 

The rule of Court as to proof of instru- 
ments in writing is as follows: 

"Section 20. In all cases whore the 
plaintiff's cause of action or the defendant's 
set off is founded in whole or in part on 
any bond, note or other instrument in writ- 
ing, and stated specially in the pleadings 
or notice in writing given fifteen days be- 
fore the first day of the week for which the 
cause is fixed for trial, the same may be 
given in evidence without proof of its exe- 
cution, or of the handwriting of any party 
thereto, unless the opposite party shall at 
least eight days before said week file an 
affidavit denying such execution or hand- 
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writing; provided that this rule shall not 
apply to actions by or against executors, 
administrators or other persons acting in a 
fiduciary capacity." 

As to proof of partnerships the rule of 
Court is: 

" Section 21. In all actions by or against 
partners it shall not be necessary on the 
trial to prove the partnership, but the same 
shall be taken to be admitted as alleged on 
the record as prima facie proof of the 
same unless one of the defendants shall at 
or before the time of filing their plea 
make and file an afiidavit denying the ex- 
istence of the partnership as alleged, and 
stating to the best of his knowledge and 
belief whether there is any partnership in 
relation to the subject matter of the action, 
and who are the parties." 

The Court admitted the note, and the 
plaintiff rested its case. [First assignment 
of error.] 

William Henning was then called in his 
own behalf to prove the facts set forth in 
the afiidavit of defense. The plaintiff^ ob- 
jected to his competency except as to mat- 
ters occurring between him and the bank, 
and the Court sustained the objection and 
disallowed the offer. [Second and third 
assignments of error.] 

The Court gave binding instructions to 
the jury to find for plaintiff a verdict for 
$4461.06. [Fourth assignment of error.] 

Verdict and judgment accordingly. 

The defendant thereupon took this ap- 
peal, assigning error as above. 

(7Aa«. J. Lavdis and A. IT. Fritchey^ 
for appellant. 

"An explicit denial of partnership in an 
affidavit of defense is a sufficient compli 
ance with the Rule of Court to put the fact 
of partnership in issue by the plea of non 
assumpsit." 

Adams vs. Kehoe, 1 W. N. C, 232. 

" In an action upon a book account 
against a firm, an affidavit of defence aver- 
ring that the debt was contracted after dis- 
solution by a former member of the firm is 
suflScient." 

Davis v%. Glasser, 1 W. N. C, 588. 

In Brewster's Practice, vol. 2, page 
1150, § 2787, the text-writer, in considering 



similar rules of the Philadelphia Court, says: 
'* These rules require the filing of the affida- 
vit at or before the filing of the plea. If, 
therefore, the affidavit of defense contains 
the denial thus required it would seem to be 
unnecessary to repeat it. But for the sake 
of caution it is recommended to file such 
an affidavit." 

The plaintiff and the defendant were 
both in being. Rhodes was dead, but he 
was not a party to the suit and Henning's 
defense was that he and Rhodes were not 
partners. Nor was Henning, so far as this 
suit is concerned, testifying against Rhodes. 
Rhodes could in no manner be affected ad- 
versely by a verdict in favor of the defend- 
ant. 

The exclusion of a witness depends on 
his adverse interest. 

Act of May 28, 1887, Sec. 5 (e\ P. 
L.,158. 

Dixon vs. McGrau Bros., 151 Pa., 98. 

Gcrz vs. Weber, 151 Pa., 396. 

Toomey's Estate, 150 Pa., 535. 

The case of Evans vs. Reed, 84 Pa. St., 
254, ha^ no application to the present case, 
for there the original plaintiff was dead, 
and the partner was endeavoring to testify 
generally as to matters which took place in 
his lifetime. 

Wm. Aug. Atlee and George Nauman^ 
for appellee. 

There is a vast difference between a rule 
of court requiring denial by affidavit of a 
partnership or the execution of a paper and 
a rule requiring an affidavit of defense. 

The affidavit of defense, even if a com- 
pliance with the former rule, concedes a 
partnership in 1883, and no notice published 
of dissolution is alleged. 

The whole question has been settled by 
Reese vs. Reese, 90 Pa., 89, in which case 
it was held that an affidavit of defense de- 
nying absolutely the execution of the note 
on which suit was brought is not notice to 
put the plaintiff upon proof of execution in 
a case involving a similar rule of court. 

Henning's testimony was properly ex- 
cluded. 

Brady vs. Reed, 87 Pa., 111. 

October 7, 1895. Opinion by Mitch- 
ell, J. 
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The cases of Hogg vs. Orgill, 34 Pa., 
344, and Reiter vs. Fruh, 150 Pa., 623, 
appear to have escaped the notice of coun- 
sel as well as the court below. In the 
former it was expressly held that under a 
rule of court, substantially the same as that 
in the present case, a denial in the affidavit 
of defense was a sufficient affidavit within 
the rule to put plaintiff to the proof of exe- 
cution of the note. And in Reiter vs. 
Fruh the same effect was given to the de- 
nial of partnership in the affidavit of de- 
fense, and it was said, referring also to 
Adams vs. Kehoe, 1 Weekly Notes, 232, 
that Hogg vs. Orgill had settled the con- 
struction of the rule, and the practice under 
it. While this court usually accepts the 
construction by other courts of their own 
rules, yet in the case of a rule like the one 
under discussion, which is of quite general 
existence throughout the State, lo permit a 
different construction from that twice ex- 
pressly given to it in this court would do 
great injustice to parties who might rely 
on the settled practice. 

It is true that in Reese vs. Reese, 90 
Pa., 89, Mr. Justice Trunkey uses the ex- 
pression that " filing an affidavit of defense 
is not the requisite notice to put a party to 
proof of execution of the writing." But 
that was no part of the ground of decision, 
and was not intended to be so taken, or 
indeed to be considered as of any import- 
ance, as appears from the words which fol- 
low in the same paragraph, " it would be 
an extreme case which would require re- 
versal because of error in admitting a writ- 
ing without preliminary proof of signature, 
when in a subsequent stage of the trial 
positive evidence was given of its execu- 
tion." He then proceeds to consider the 
substantial questions in the case, on which 
finally the judgment was reversed. Hogg 
vs. Orgill was not cited in that case, and 
we may certainly conclude that if it had 
been, the expression now relied on by ap- 
pellee would not have been used. 

It was error, therefore, to admit the note 
sued on in evidence without due proof of 
its execution, and this would include proof 
of the authority to make it at the time it 
was made. 

Henning was a competent witness. He 



was not within the exceptions in clause (e) 
of Sec. 5 of the Act of 1887, "nor where 
any party to a thing or contract in action 
is dead . . . and his right therein has 
passed ... to a party on the record who 
represents his interest . . . shall any 
surviving party to the thing or contract 
. . . whose interest shall be adverse 
. . . be a competent witness," etc. The 
rights of the alleged partner, deceased, 
had not passed to the plaintiff. It did not 
represent his interest in the note in suit, 
but was claiming adversely against his in- 
terest as well as against Henning. Nor 
was Henning's interest adverse to that of 
his deceased partner in this suit. The note 
was sued on as a firm note. Henning was 
called to testify that it was not made by 
the firm, and, therefore, his testimony was 
in exoneration of both parties, so far as the 
present action was concerned. If the in- 
terest of the deceased partner should be 
incidentally affected by the testimony, not 
as a partner but by virtue of an individual 
act in another capacity, that would not 
render Henning incompetent. The interest 
of the deceased would be in the question, 
not in the immediate result of the suit. 
His representative was not party to the suit 
and the judgment could not operate upon 
his rights one way or the other. Dixon vs. 
McGraw, 151 Pa., 98. 

Judgment reversed and venire de novo 
awarded. 



Mettfett vs. Mohn, Beilly, at al. 

Execution— Stay of writ — Labor claims 
under Act of April 9, 1872, P. i.,47. 

The method provided by the Act of 1872 for 
the enforcement of a claim for wages against 
the defendant in an execution, is that *Mt shall 
be prefen-ed and first paid out of the proceeds 
of such sale,'* referring to a sale effected by 
legal process where a fund is raised for distri> 
bution. There is no preference until the sale, 
and no specific lien on the property for such 
claims. The plaintiff may, therefore, arrange 
his matters with the defendant in the execu- 
tion, and order his writ stayed notwithstand- 
ing labor claims filed. 

Appeal of Frank Mettfett from the de- 
cree of the Court of Common Pleas of Lan- 
caster county making absolute the rule to 
strike off the stay of the writ of execution 
issued in a suit against D. C. Mohn. 
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Frank Mettfett having obtained judg- 
ment against D. C. Mohn, issued execution 
thereon on December 20, 1893. On De- 
cember 30, 1893, the writ was ordered to 
be stayed by the counsel who had issued 
it, and, after such direction was given to 
the Deputy Sheriff having the writ in his 
charge, certain claims for wages were filed 
with the sheriff before he had marked the 
writ stayed, and, by direction of counsel 
for the respective claimants, that officer 
made a levy upon the personal property 
which had belonged to the said defendant. 
The following endorsement was made upon 
the writ of execution : " December 30, 
1893. J. Hay Brown, of Brown & Hen- 
sel, attorneys for plaintiff, ordered the 
within writ to be stayed." Subsequently 
counsel for the labor claimantSv Reilly and 
others, obtained a rule to strike off the stay 
and sell the property to pay the labor 
claims, which was made absolute by the 
court below. [See 11 Law Review, 249.] 
The plaintiff thereupon took this appeal, 
assigning for error this action of the court 
and the following portion of the opinion of 
the court below : " We are of opinion that 
the moment the levy was made the liens of 
the claims for wages attached, and were 
entitled to be paid under the writ of exe- 
cution in this case. Rule absolute." 

Brown dp* Hen Bel for appellant. 

Under the fi.fa.yh common law writ, 
wage-earners had no rights. The writ was 
absolutely under the control of the plaintiff 
who issued it, and if the class of claimants 
who are the appellees here have any rights 
to so control such writ they must be found 
in the statute. No such right can there be 
found. Landlords are protected to the ex- 
tent of a year's rent under the Act of 
June 16, 1836 (Pur. Dig., 843), and that 
same Act provides that no writ of execution 
issued by a plaintiff can be stayed without 
the consent of the landlord ; but can it be 
contended that, if there were not this statu- 
tory provision, a landlord could control the 
process? Prior to the passage of the Act 
the landlord had no right to control a writ 
of execution. The Act of May 12, 1891, 
as well as the Act of June 13, 1883, and 
the Act of April 9, 1872, of which it is 



amendatory, contain no such provision. 
Nothing can be found in either of these 
Acts of Assembly giving a wage-earner 
any right to control the process that may 
be issued at the instance of a creditor, and 
if such right cannot be found in the statute 
it cannot he invoked as existing anywhere 
else. In short, any rights of wage-eamera 
giving them preference over execution 
creditors can exist only by express statu- 
tory provision, and, if none such exist, no 
such rights can be asserted. Besides, the 
Act of Assembly under which the rights of 
appellees are asserted, provides that wage- 
earners, if their claims are in accordance 
with its terms, are simply " to be preferred 
and first paid out of the proceeds of the 
sale of such real and personal property." 
In other words, there is no preference until 
there is a sale, judicial or in connection 
with the winding up of the business of the 
debtor. If there be no sale, there can be 
no preference. This, it seems to us, has 
been clearly settled in Wilkinson vs. Pat- 
ton, 162 Pa., 12. 

J. W, Johnson^ for appellees. 

The plaintiff's execution was evidently 
issued for the sole purpose of obtaining a 
statutory lien to secure his debt, and not for 
the purpose of collecting it by process of 
law. This the Courts all look upon with 
disfavor. 

The plaintiff attempted to appropriate to 
his benefit, without the formahty of a judi- 
cial sale, the personal property against 
which for nine days he held his statutory 
lien, in violation of the rights of thirty- 
three laborers about the hotel, in the em- 
ployment of D. C. Mohn. 

If this is legal, there would be very few 
labor claims paid in future where execution 
would be issued against an insolvent debtor. 
The plaintiff and the defendant would sim- 
ply go together and settle by a transfer of 
all the property to the plaintiff, who would 
go to the sheriff and stay the writ. 

This Act of 1872 gives the wages claim- 
ants a lien upon the property, broad and 
comprehensive in its character. 

Allison V8. Johnson, 92 Pa. St., page 
314. 
< The case of Wilkinson vs. Patton, 162 
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Pa. State Reports, page 12, it seems to us, 
does not rule this case. In that case there 
had been a transfer in good faith made by 
an insolvent debtor in payment of his debts. 
No execution had been issued. 

No bill of exceptions to the decree of 
Court was sealed on motion of Frank Mett 
fett, or any other person. 

Sheaffer et al. v%. Eichert, 132 Penn'a, 
285. 

Torrey v*. City of Scranton, 138 Penn'a, 
173. 



October 7th, 1895. 
RETT, C. J. 



Opinion by Stbr 



In December 1893, plaintiff had a judj»- 
ment in the above entitled case against D. 
C. Mohn, on which he then issued an exe- 
cution. Before any levy was made, an ar- 
rangement was effected between plaintiff 
and defendant, whereby it became unneces- 
sary to proceed with the execution, and 
the writ was accordingly ordered stayed by 
plaintiffs attorneys. In January following 
the appellees, P. J. Reilly and others, labor- 
claim creditors of said Mohn, interposed 
and, claiming the right to control plaintiffs 
execution, obtained a rule to show cause 
why the endorsement on the execution 
staying the writ should not be stricken off 
and the Sheriff ordered to proceed, etc., 
" for the purpose of paying said laborers 
their respective claims." 

In May following, the rule to show cause 
was made absolute. In his opinion making 
the order, the learned assistant Law Judge 
of the Court below says : ** We are of the 
opinion that the moment the levy was 
made, the liens of the claimants for wages 
attached and were entitled to be paid under 
the writ of execution in this case.*' 

This is a mistaken view of the law. The 
plaintiff, acting in good faith, had an un- 
doubted right to settle and adjust his claim 
against Mohn, and order his writ stayed in 
accordance therewith, without consulting 
the labor-claim creditors. It was not their 
affair, and in the absence of any authority, 
statutory or otherwise, these creditors had 
no right to interfere with the execution. 
The Act of Assembly, under which they 
claim the right to do so, provides that 
wage-earners' claims, properly within the 



scope of its provisions, are simply " to be 
preferred and first paid out of the proceeds 
of sale," etc. In other words, there is no 
preference until the sale, either judicial, or 
in connection with the winding up of their 
debtor's business. This appears to have 
been clearly settled in Wilkinson V9, Pat- 
ton, 162 Pa., 12, in which our brother 
Fell, speaking for the Court, said : " The 
method provided for the enforcement of 
the claim for wages is that ' it shall be 
preferred and first paid out of the proceeds 
of such sale.' This evidently refers to a 
sale effected by legal process where a fund 
is raised for distribution." It was never 
intended that there should be a specific 
lien on the property in the hands of the 
owner or of the vendee. 

There is nothing in the case that re- 
quires extended discussion. The conten- 
tion of the labor claim creditors in this case 
was wholly unwarranted ; and hence the 
learned Judge erred in striking off the 
order staying the execution. Both assign- 
ments of error are sustained. 

Decree reversed, and order staying the 
execution re-instated ; costs in the court 
below and here to be paid by the appellees, 
P. J. Reilly and others. 



Quarter ^essian^. 



Commonwealth vs. Moore. 
Q. S. OP LAWRENCE COUNTY. 
Livery -si able keeper — Constitutiorial law 
—Act of March ^2, 1877, P. //., 8, 

The Act of March 22, 1877, entitled an Act 
for the protection of livery-stable keepers, is uo- 
constitutioual. 

The title to the Act does not f^vte sufficient 
notice of its contents. 

Motion in sprrest of judgment. 

Wivtermtz ^ McConahy, for motion. 

Aiken, District Attorney, and S. P, 
Emory, contra. 

August 12, 1895. Opinion by Wal- 

LACE, P. J. 

This case comes before the court on a 
motion for a new trial, and also a motion to 
arrest judgment, Charles F. Moore, hav- 
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ing been tried and convicted of the charge 
of wilfully damaging the property of a 
livery stable keeper, the indictment having 
been drawn under the Act of March 22, 
1887, P. L., 8, entitled an act for the pro- 
tection of livery. stable keepers. 

The defendant, by his attorney, moves 
the court in arrest of judgment for several 
reasons, two of which at least attack the 
constitutionality of the Act under which 
the indictment is drawn ; that the Act 
under which the indictment is drawn is 
void for the reason that it violates Sec. 8 
of Art. Ill of the Constitution of Pennsyl- 
vania, which is as follows: "No bill, ex- 
cept general appropriation bills, shall be 
passed, containing more than one subject, 
which shall be clearly expressed in the 
title." 

This section of our Constitution has been 
interpreted by our courts on many different 
occasions, and it is unnecessary to review 
all the cases. But from a careful con- 
sideration of the cases ruling this section, 
it is evident that the framers of our Con- 
stitution in wording this section, as it is 
now worded, and as we find it, was to give 
notice to all parties interested in any 
legislation, and without making a careful 
study of the entire Act ; that is, it was 
their intention that any Act that was to be 
passed should have a title which expressed 
all those matters embodied in the Act. We 
do not mean that they intended the title to 
be a complete index of all matters in the 
Act, but that it should indicate or cause 
notice to be given to any person interested 
of all matters germane to the Act. 

In the case of the Phoenixville Road, re- 
ported in 109 Pa., p. 44, Justice Sterrett 
says in reference to this section : '' The 
title must not only embrace the subject of 
the proposed legislation, but also express 
the same clearly and fully* so as to give 
notice of the legislative purpose to those 
who may be specially interested therein." 
In following this same line our courts have 
ruled that the Act must be indicative of all 
material matters mentioned in said Act, 
and that it must not be misleading. Jus- 
tice Agnew, in Dorsey's Ap., reported in 
72 Pa., p. 195, says ; " Mere generality 
of meaning in the title ought not to void a 



law. Neither will it do to require the title 
to be a complete index of the contents of 
the bill, for this would make legislation too 
difficult, and bring it into constant danger 
of beir.g declared void. But, on the other 
hand, the title should be so certain as not 
to mislead. The language of the amend- 
ment is, " One subject, which shall be 
'clearly expressed in the title.' To be 
clearly expressed ' certainly does not oiean 
something which is dubious, and therefore 
is not clearly expressed. If, then, the 
title seems to mean one thing, while the 
enactment clearly refers to another, it can- 
not be said to be clearly expressed." 

With these principles of the law as laid 
down by our courts we now take the Act. 
The Act is entitled, An Act for the pro- 
tection of livery-stable keepers, and reads 
as follows : " That whenever hereafter any 
bailee or bailees for hire or loan of any 
property of any livery-stable keeper shall 
willfully or with gross negligence damage 
or destroy the property of any one as afore- 
said, while the same is in the custody or 
possession of said bailee or bailees, the 
person or persons so offending shall be 
taken and deemed guilty of a misdemeanor, 
and upon conviction in the Court of Quar- 
ter Sessions shall be punished by fine not 
exceeding $100, or imprisonment not ex- 
ceeding twenty days in the county jail, or 
both, at the discretion of the Court, and 
shall be liable to said owner or owners of 
such property for the value thereof or the 
injury done to the same in an action of 
debt, either in the Common Pleas or before 
a justice of the peace, as like amounts are 
now by law recoverable." 

Now let us ask the question. What is 
there in the title of the Act to indicate or 
give notice that this is a criminal act? 
What is there in the title of the Act that 
indicates or gives notice that there is a 
penalty in the body of the Act? What is 
there in the title to the Act that indicates 
or gives notice that the protection to the 
livery-stable keeper makes it a crime for 
damaging their property? Does not the 
title of the Act indicate and give notice 
that it is for the protection of the person 
of the livery-stable keeper ? What is there 
in the title of the Act that indicates or 
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gives notice to any person hiring a rig that 
damage to said rig bj reason of his negli> 
gence would be a crime ? 

Looking at the different phases, and 
looking for an answer to the different ques- 
tions, you must find it from the title ef the 
Act. Can that be done? Can any rea- 
sonable person say the title of this Act 
gives notice of the substance contained in 
the Act? Is it not misleading? We think 
it is, in that it indicates that the Act is for 
the protection to the person of a livery- 
stable keeper, not to his personal property 
or goods. 

Taking into consideration the title and 
the body of the Act, after the examination 
we have made, and by the foregoing inter- 
rogatories, we are satisfied that the title to 
this Act does not indicate or give notice of 
the matters in the body of the Act ; that 
the title to the Act is misleading, and in 
either case it is clearly contrary to Sec. 3, 
Art. III., of our Constitution, and there- 
fore void. Having sustained this motion, 
by reason of the unconstitutionality of the 
Act, it is useless to consider any of the 
additional reasons given. With this view 
of the Act we are compelled to enter judg- 
ment in the case of the Commonwealth 
against Charles F. Moore in favor of the 
defendant. 

Defendant is discharged. 



Legality of " Ohromos." 

We believe it was about the time of the 
perfecdon of the process for cheap multi- 
plication of colored pictures by chromo- 
lithography, that the practice sprang up 
among retail merchants of providing objects 
in the nature of gifts for their customers 
in addition to the nominal subjects of pur- 
chase. At any rate, especially in the tea 
and coffee business, for a considerable per- 
iod, the kind and size of " chromes " of- 
fered probably had as much influence upon 
the volume of trade as the quality of goods 
in stock. Average human nature unfor- 
tunately being prone to be pleased with 
rattles and tickled with straws, the '^ chro- 



mo " device has played quite an important 
role as a trade stimulant. Trade gossip 
tells of a large retail house being saved 
from actual bankruptcy by the timely in- 
vention of a taking, inexpensive *' pre- 
mium " or ** prize " which brought a rush 
of custom and enabled the proprietors to 
tide over a crisis. A New York legislature 
considered such expedients opposed to the 
public good or contrary to good morals, as 
was evidenced by the passage of chapter 
691, Laws 1887, which assudaed to add a 
section to the Penal Code to the effect that 
" no person shall sell * * * any article of 
food * * * upon any representation * * * 
or inducement that anything than what is 
specifically stated to be the subject of the 
sale * * * is, or is to be delivered, or re- 
ceived, or in any way connected with, or a 
part of the transaction, as a gift, prize, 
premium or reward to the purchaser." 
The special object of this legislation seems 
to have been to aid and further the prohi- 
bition against lotteries. It was also argued 
that there was danger that the public might 
be deceived, or the public health might 
suffer through the temptation to palm off 
inferior food. It may have been contended 
that customers would put up with adulter- 
ated articles, their judgment in mere mat- 
ters of bread and butter being paralyzed 
before the ravishing beauty of a ''chromo." 
However, in People vs. Gilson, 109 N. Y., 
389, where, under this ^statute, ilic sov- 
ereign power of the State of New York 
essayed to convict a man of a misdemeanor 
for giving away a cup and saucer to the 
purchaser of two pounds of coffee, the law 
was held unconstitutional and void. The 
decision was unanimous, and we think the 
Court was clearly right. 

Judge Peckham in the opinion remarked: 
'* The proof in this case shows that there 
was no lottery or pretense of lottery in the 
transaction upon which the defendant was 
convicted of a violation of the act. There 
was not the slightest element of chance in 
the case. The counter had upon it various 
articles of crockery, all of which were in 
full view of the purchaser at the time he 
purchased the coffee in question. He was 
told that he could have any of those arti- 
cles on that counter, to be picked out by 
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himself, if he purchased two pounds of the 
coifee mentioned. To call such a transac- 
tion a lottery, or the checks given with the 
coffee the sale of lottery tickets, is to wholly 
ignore the tfue nature and character of a 
lottery, and also of this transaction." The 
other pretenses by which it was sought to 
bring this act within the police power were 
shown by the opinion to be, if anything, 
still more frivolous. 

The case of Brisay vs. Star Company, re- 
ported in yesterday's Law Journal^ sug- 
gests several interesting questions as to 
the status of such transactions when the 
*' chromo " consists of a promise to do 
something, or pay something in the future. 
The defendant was a corporation organized 
to publish a newspaper. At several times 
in the month of May, 1892, it caused to be 
published the following notice : 

*' $500.00 Free Insurance, 
"Friday, May 16, 1892, 
** The Morning Advertiser 
" Will pay $500 to the legal heir or next of kin 
of any peraon who meets death by accident 
while in the pursuit of ordinary vocation, pro- 
vided that at the time the person so dying has 
upon his or her body this coupon, dated as above, 
or a copy of the Morning Advertiser of current 
date. This coupon holds good for twenty- four 
hours, or from 8 a. m. of the date named to 3 
a. m. of the following day. Satisfactory proofs 
of each claim must be presented within forty- 
eight hours at the business office of the Morning 
Advertiser, This insurance holds good to out of 
town purchaser and subscribers, t\*enty-four 
hours after tl e arrival of the paper at their 
post office, in due course, by mail or express." 

On the 16th day of May, 1892, the 
plaintiflTs son, while engaged in his voca- 
tion as driver of a mineral wagon, fell from 
the wagon dead. In his pocket was one of 
these notices, cut from the Morning Ad- 
vertiser of that date. His mother there- 
upon demanded $500 at the office of the 
newspaper, and, upon payment thereof 
being refused, brought suit. This offer 
having been promulgated by a corporation, 
the court dismissed the suit quite sum- 
marily, but it, would seem, very soundly 
and effectually, on the ground of ultra 
vires. The promise to make such a pay- 
ment was entirely foreign to the purpose of 
defendant's organization, as shown by its 
certificate of incorporation, and it had not 
accepted or received any benefit to estop it 



from raising the defense of ultra vires. It 
is not improbable, however, that if such an 
offer had been made by a natural person or 
persons it would still have been unenforce- 
able. The price of a single copy of a 
daily journal could hardly be held a con- 
sideration for anything but tbe newspaper 
itself. 

Furthermore, the notice in question in 
terms entitles the heira of a deceased per- 
son to $500, if a copy of the notice be 
found on his body, so that a purchase even 
of one copy of the paper is not made es- 
sential. The conditional offer to pay $500 
under the circumstances detailed must, 
therefore, be regarded as substantially a 
promise to make a gift, which is not en- 
forceable either in law or equity : Parsons 
on Contracts, p. 285. It would hardly 
seem that the transaction constitutes a 
" lottery," within the definition of section 
323 of the Penal Code, because no pay- 
ment or agreement for payment was re- 
quired for the chance. 

It is, of course, impossible to anticipate 
every scheme that may be devised for at- 
tracting trade, by offers of a future benefit 
in addition to the nominal subject of pur- 
chase. It seems probable, however, that 
such schemes will, as a rule, involve prom- 
issory gifts, which are not civilly enforce- 
able, even if they are not actually within 
the provisions of the Penal Code against 
lotteries. And it is by no means certain 
that the promulgation of promises, which 
are legally nugatory, to attract custom, 
might not itself constitutionally be made 
the subject of penal legislation. The courts 
might hold that such forms of advertise- 
ments tended to deceive the public, so as 
to bring their prohibition legitimately 
within the police power. — N. F. Law 
Journal. 



One of Charles Lamb's best witticisms 
was on an embryo lawyer, hi& young friend 
Robinson. On receiving his first brief, 
Robinson called in delight upon Lamb to 
tell him of it. 

" I suppose," said Lamb, "you addressed 
that line of Milton to it, * Thou first best 
cause, least understood.' " 
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Lefevre's Estate (Witmer'g Appeal). 

Wills — Construction of — Obscurities in 
— Meaning of words^ ^^fayment^^^ 
and''^ devises y 

When the meaning of a will is obscure, what 
seems to be the main intent roust be taken, even 
though such a construction is not entirely con- 
sistent or clear of diflSculty. 

In an inartistically drawn will the words 
"payment to my estate within six months" 
may be construed to refer to a charge or mort- 
rage in favor of the estate to which a previous 
devise was made subject, to be made or secured 
within six months, and the words **A11 the 
devises of this item," to refer to all the various 
provisions of the item. 

L. by bis will gave a lot of ground subject to 
a charge of $5,000, payable within six months 
from his decease, to his nephew F. L. In trust, 
be to pay taxes, insurance, etc., and the interest 
on the '^aforesaid mortgage charge,'^ and to 
apply the balance or net income '*to the ex 
tinguishment of the said charge of $5000, until 
the same be paid ; after which to accumulate 
the net income until F. L*s youngest child 
should be of age ; then to distribute among the 
children of F. L., and their heirs subject to an 
annuity of $500 to F. L. and his wife, the said 
lot and all the accumulations. Should all of 
F. L.'s children die during this minority with- 
out leaving heirs, testator gave the lot and all 
the accumulations to his niece S. for life with 
remainder to her children, subject to the annuity 
of $500 as above to F. L. and his wife. He 
then added ** All the devises of this item of 
said premises, are hereby made subject to the 
payment of the amount of said charge and of 
any balance thereof at any time remaining un- 
paid, in annual payments of five hundred dollars 
each, one-half thereof to my nephew, W., and the 
other half to my niece, S." "Said charge 
upon said premises shall be on interest at 
the rate of four per cent. i>er annum." etc. 
The will further authorized the executors 
to raise money out of other property which 
might be required for the general fund of the 
estate. To secure the above $5,00C, F. L. exe- 
cuted a mortgage to the executors payable $1,000 
every two yeai-s. The executors assigned this 
mortgage and used the $5,000 received in pay- 
ing debts and expenses of the estate. At the 
auilit of their account, W. claimed that he was 
a legatee under the will as to one-half of sad 
$5,000, and that the executors were liable to 



pay him that amount out of the said $5,000, re- 
ceived by them: 

Held, that the testator meant to give the 
$5,000 charged on the proi>erty to W. and S. 
payable in annual installments of $500, and the 
executors should have so applied it and must be 
surcharged therefor. 

Appeal of George Witmer from the de- 
cree of the Orphans' Court of Lancaster 
County, dismissing his exceptions to the 
report of the Auditor appointed by the 
Court to distribute the balance in the 
hands of Henry C. Harner, John A. 
Charles and John A. Miller, executors of 
the will of Christian H. Lefevre, deceased, 
and to ascertain and determine whether or 
not the executors are liable to pay to 
George Witmer the amount of his legacy, 
under will of said testator, out of a certain 
fund of five thousand dollars. 

Christian H. Lefevre died testate on the 
26th day of January, 1890, leaving a 
large estate. His will bearing date No- 
vember 14, 1889, contained this item, 
to wit: 

" Twenty-secondly : — My lot of ground 
situated on the northeast comer of North 
Queen and Orange streets, in said city of 
Lancaster, with a three-story brick build- 
ing and appurtenances, occupied as two 
stores, a dwelling, and fruit and confec- 
tionery stand, being known as Nos. 101 
and 103 North Queen street : Subject to 
the payment to my estate of the sum of 
five thousand dollars, within six months 
from the time of my decease, I do give 
and devise my said store property at the 
northeast corner of North Queen and 
Orange streets, in said city of Lancaster, 
unto my nephew, Franklin P. Lefevre, 
and to his successor, or successors, in the 
trust hereinbelow named, such successor, 
or successors, to be appointed in case of a 
vacancy by the Orphans' Court of Lan- 
caster County, Penn'a., in trust, however, 
to have and to hold the said premises, and 
at his, and his family's option, he and his 
family to occupy same in part, and to man- 
age and to lease said premises, and keep 
them well insured and in good repair, and 
out of the rents and profits thereof re- 
ceived, to pay the taxes, insurance, repairs 
and needful expenses of administration, and 
the interest on the aforesaid mortgage or 
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charge, and from whatever is left to retain 
one hundred dollars per annum for his 
services in connection with said trust, and 
the balance or net income to apply to the 
extinguishment of the said charge of five 
thousand dollars upon said premises, until 
the same be fully discharged and paid ; 
after which, the said net income, as it may 
from time to time accrue, shall be added 
by the said trustee or trustees to the corpus 
of the said trust estate, to be held and 
kept safely invested and re- invested by the 
said trustee or trustees to the best ad- 
vantage of the trust, until the youngest 
child living of the said Franklin P. Lefevre, 
being one of his heirs, shall have arrived 
at the age of twenty one years. When 
the youngest child and heir living of the 
said Franklin P. Lefevre shall thus have 
arrived at the age of twenty-one years, I 
give, bequeath and devise the said premises 
and the entire fund which may have been 
accumulated as aforesaid out of the rents 
and profits thereof and interest on the 
same, unto the children, being heirs of my 
said nephew, Franklin P. Lefevre, then 
living, and to the issue of such as may be 
dead, absolutely as tenants in common, in 
fee simple, subject, however, to an annuity 
of five hundred dollars per annum to be 
paid in two semi annual payments of two 
hundred and fifty dollars each ; one of 
said semi-annual payments to be made to 
my said nephew, Franklin P. Lefevre, and 
the other to his present wife, while both 
are living, and the whole to the survivor 
after the death of either ; the heirs of such 
as may be dead, however, to take by repre- 
sentation among themselves, without limit, 
such share as their parents would have 
taken, if living. And should all the chil- 
dren, being heirs of my said nephew, have 
died during their minority without leaving 
heirs, then I do give and devise and be- 
queath the said premises, and the entire 
fund which may have accumulated, to my 
niece, Mrs. Martha Shertz, nee Lefevre, 
wife of my friend, Mr. H. Hartman Shertz, 
for and during her life, with remainder to 
her children, being living heirs, and to the 
heirs of such as may be dead, as tenants 
in common, in fee simple, subject, however, 
*o the payment of an annuity of five hun- 



dred dollars per annum to be paid in two 
semi-annual payments of two hundred and 
fifty dollars each, one of said semi-annual 
payments to be made to my said nephew, 
Franklin P. Lefevre, and the other to his 
present wife, while both are living, and 
both said payments to be made to the sur- 
vivor of them after the death of either, 
should they or either of them out-live their 
children. All the devises of this item, of 
said premises on the northeast comer of 
North Queen and Orange streets, are 
hereby made subject to the payment of 
the amount of said charge, and of any 
balance thereof at any time remaining un- 
paid in annual payments of five hundred 
dollars each, one-half thereof to my nephew, 
George Witmer, hereinbefore named, and 
the other half to my niece, Mrs. Martha 
Shertz, hereinbefore named, during her 
life, and after her death, to her husband, 
H. Hartman Shertz, in trust for his chil- 
dren, being heirs of my said niece, Mrs. 
Martha Shertz, and for their heirs. And 
after the death of my said nephew, George 
Witmer, one-half of said annual payment 
shall be made to his son, Jacob Witmer, in 
trust for himself and his sisters, and in case 
of his death, then to Mrs. Root, a daughter 
of my said nephew, George Witmer, in 
trust for herself and her sisters and their 
children and for the heirs of her brother, 
Jacob Witmer. Said charge upon said 
premises shall bear interest at the rate of 
four per cent, per annum, said interest to 
commence one year after my decease, at 
which time the first payment of said charge 
is to be made." 

The will further authorized the execu- 
tors to raise money by mortgaging other 
property, if required, for debts and ex- 
penses. 

To secure the five thousand dollars named 
in the first clause of the foregoing item of 
the will, the trustee, Franklin P. Lefever, 
executed a mortgage to the executors, pay- 
able one thousand dollars every two years. 
The executors assigned the mortgage to the 
Trustees of Franklin and Marshall Colelge, 
received the five thousand dollars, and used 
it in paying the debts and expenses of the 
estate. 

On the petition of George Witmer, claim- 
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ing to be one of the legatees, under the 
said tfventy-seoond item, the Court ap- 
pointed an auditor to make distribution and 
to ascertain and determine whether or not 
the executors were liable to* pay the peti- 
tioner the amount of his legagy under the 
said will out of the said fund of five thous- 
and dollars, which they had received on 
the mortgage executed by the Trustee. 

The Auditor held that under a proper 
construction of the will the petitioner was 
not entitled to the legacy claimed. 

Exceptions were filed to the Auditor's 
report, which were dismissed by the Court 
and the report confirmed. 

Whereupon this appeal was taken and 
this action of the Court assigned for error. 

M. Brosius and John M. Or off for 
appellants. 

This item will be made plain by a slight 
alteration in the wording of that part of it 
which imposes the charge, so as to make it 
conform to the manifest intention of the 
testator, evidenced by the remaining por- 
tions of it. This is the customary way of 
removing obscurities in wills. 

Redfield on Wills, Vol. I., p. 455, 460, 
472. 

Hellerman's Appeal, 115 Pa., 120. 

Adams Estate, 16 W. N. C, 272. 

Holding that the testator had in mind a 
"mortgage" or "charge," or security of 
some kind on the premises, when he used 
the words " payment to my estate," re- 
conciles all portions of the item and har- 
monizes its phraseology. When there is a 
repugnance in a will the last provision pre- 
vails 

Redfield on Wills, Vol. I., pp, 444-7. 

The Court will not make a will for a 
man, but will strike out unmeaning and re- 
pugnant words and phrases when the real 
meaning of the testator admits of no doubt. 

McBride vs. Smith, 54 P. S., 245. 

Shreiner's Appeal, 53 P. S., 106. 

Strickler's Appeal, 29 P. S., 234. 

Holmes Estate, 6 P. C. C. 258. 

There are no other items in this will that 
can aid the construction of the one in ques- 
tion. They are independent of each 
other." 

Redfield on Wills, Vol. I. p., 461. 

The fact that these legatees received 



each a small house in another portion of 
the will cuts no figure in this contention* 
The testator when he drew this item had 
that in mind, for when he named them he 
added the words " hereinbefore named." 

A. 0. Newphery for appellees. 

* 

It is a fixed rule of law that courts shall 
first interpret the exact language of the 
testator before they are permitted to con- 
strue his language by the substitution or 
omission of words or phrases necessary to 
arrive at his supposed intention. 

The words " mortgage or charge," " pay- 
ment," or "security," have no application 
whatever to any matters referred to after 
the youngest child arrives at the age of 
twenty-one years, or after the payment of 
said "mortgage or charge." 

The latter part of clause 22 is secon- 
dary and contingent 

The " mortgage or charge " is by the 
provisions of this item wiped out of exist- 
ence, and can form no part of any legacy 
or devise. 

The executors have nothing to do with 
the premises devised or the charges 
thereon. The testator placed all these 
under the control and care of the trustee, 
Franklin P. Lefevre. The executors used 
the $5000.00, as was proper, to pay the 
debts of the estate. There are no words 
in the will under which it could have been 
otherwise appropriated. 



October 7th, 1895. 
BLL, J. 



Opinion by MlTOH- 



As remarked by the learned Auditor, 
the twenty-second item of the will was 
written with so great an eiTort at precision 
as to make it obscure. We may not ex- 
pect therefore to get it entirely consistent 
and clear of difficulty, but must take what 
appears to be the main intent On that 
there is fortunately no room for serious 
doubt. The appellant and Mrs. Shertz 
were to get five thousand dollars out of the 
North Queen and Orange streets property. 
The words of the will are to that extent as 
plain as language can make them, and the 
process by which this purpose of the tes- 
tator is reasoned away will not bear a 
moment's examination. "All the devises 
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of this item of said premises, on said north- 
east corner of North Queen and Orange 
streets, are hereby made subject to the 
payment of the amount of said charge and 
of any balance thereof at any time re- 
maining unpaid, in annual payments of five 
hundred debars each, one-half thereof to 
my nephew, George Witmer, hereinbefore 
named, and the other half to my niece, 
Mrs. Martha Shertz." The only real doubt 
that arises on this clause is whether the 
five thousand dollars mentioned is the same 
sum to the payment of which the devise to 
Franklin P. Lefevre was made subject in 
the beginning of the item, or is an addi- 
tional charge. The latter alternative was 
not considered at all by the learned Audi- 
tor, and he was of opinion that it could 
not be the former, because, first, the "pay- 
ment" to which the property was first 
subjected was to be made " to my (testa- 
tor's) estate * * * within six months from 
the time of my decease," and secondly, 
because it was the "devises" in the item 
that were made subject to the five thousand 
dollars last mentioned in the will, and the 
first charge was not one of the devises. 

The testator's language is, subject to the 
payment of " the said charge, and of any 
balance thereof at any time remaining un- 
paid." These words of themselves ought 
to be conclusive. They are not appropri- 
ate to the introduction of a new charge, 
not previously mentioned, as the word 
"said" implies, and if meant for new there 
was no occasion for reference to any balance 
remaining unpaid. If newly created by 
this clause it would all be unpaid. 

But on the other hand these words are 
exactly appropriate to the first charge. It 
was another and the only other charge of 
that amount mentioned in the item, and 
therefore appropriately referred to as the 
"said" charge. The devisee, Franklin 
Lefevre, was to devote the net income of 
the devised property "to the extinguish- 
ment of the said charge," showing an in 
tention for its payment by instalments, 
which makes the reference to a balance 
remaining at any time unpaid, both clear 
and appropriate. The testator's schemes 
for the payments in both cases are the 
same. As to the first charge, the devisee 



is to pay the interest, and out of the net 
income of the property gradually to ex- 
tinguish the principal ; as to the second, it 
is to bear interest, and the principal is to 
be paid in andual instalments of five hun- 
dred dollars. Taking these incidents in 
connection with the identity of the amounts, 
the failure to provide for any other mode 
of raising the second charge, and the omis- 
sion to direct any other application of the 
first, and the specific direction in itenas 
twenty -four and twenty-seven to the execu- 
tors to raise any money that may be re- 
quired for the general fund of the estate, 
by mortgage on the Strasburg farm, the 
conclusion would seem to be clear that 
both parts of the item referred to the same 
charge. 

Against this conclusion we have only 
the diflSculty raised by the two words " pay- 
ment" and "devises." The testator does 
call the first mentioned sum a " payment to 
my estate * * * within six months after 
my decease," but a few lines further on in 
the same sentence he refers to it as " the 
interest on the aforesaid mortgage or 
charge," and directs the application of the 
net income " to the extinguishment of the 
said charge of five thousand dollars upon 
said premises, until the same be fully dis- 
charged and paid." Literally these ex- 
pressions are repugnant, but if we read the 
word "payment" as meaning what it is 
afterwards called, a mortgage or charge, 
and the six months as applicable to the 
time when it is to be made or secured, we 
not only avoid the repugnancy, but make 
the whole consistent with the subsequent 
direction to pay the annual instalments to 
appellant and Mrs. Shertz, without disap- 
pointing any part of the testator's purpose. 

The difiiculty in the word " devises " is 
not serious. The testator had in that item 
of his will made successive devises to 
Franklin Lefevre in trust till his youngest 
child should come of age, then to the sur- 
viving children in common, and conting- 
ently on there being no survivors, to Mrs. 
Shertz. Each of these was coupled with 
certain conditions and stipulations, and 
when the testator, who was not a lawyer 
though he seems to have had some ac- 
quaintance with law terms, came to express 
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his intention that everything given, either 
as an estate or a charge, should be subject 
to the primary charge of five thonsand dol- 
lars in favor of appellant and Mrs. Shertz, 
he used the word ** devises " not in its tech- 
nical sense but as including everything that 
had gone before and being equivalent to 
*' all the provisions of this item are hereby 
made subject to," etc. 

On the whole case we are quite clear 
that the testator gave the five thousand 
dollars charged on the property in question, 
to appellant and Mrs. Shertz, specifically, 
payable in annual installments of five hun- 
dred dollars, and it was the duty of the 
executors to have so applied it. Not hav- 
ing done so, they must be surcharged in 
favor of appellant. 

Decree reversed^ account to be restated 
in accordance with the views herein ex- 
pressed. 



Griel's Estate (Will's Appeal). 

Stare Decisis — Orphans^ Court sales — 
Fees— Ant of February ^^, 18^1y Sec. 
8., P. L., 57. 

The bill of costs of tbe clerk of Orphans' 
Court on proceedings for the sale of the real 
estate for payment of debt was |3 for each 
of tbe eighty purparts, or $240. The Court be- 
low held that under the Act of 1831, providing 
that the fee shall be in "all proceedings for the 
sale of real estate, recognizance or confirmation, 
recording and copy, three dollars," there could 
be but one fee of |3 allowed for the entire pro- 
ceedings. 

Held^ that the clerk should have been al- 
lowed $169, or a fee of $8 for each sale, regard- 
ing each of the sixty- three different purchasei-s 
as representing a sale. 

The principle of stare decisis applies only to 
actual judgments or decrees of the Supreme 
Court, and not the judgments or decrees of in- 
ferior Courts necessarily allowed to stand as 
final because of an equally divided appellate 
Court, as in Ramsey W.Alexander, 5 S. & R., 837. 

Appeal of I. N. S. Will, late Clerk of 
the Orphans* Court, from the decree of 
the Orphans' Court of Lancaster County, 
sustaining the exceptions to the auditor's re- 
port filed on the part of the legatees, and 
dismissing the exceptions on the part of 
the Clerk of the Orphans' Court, so far as 
they related to the fees due and payable 
to tbe clerk of the court for bis services on 



the proceedings for the sale of the real es- 
tate. 

I. N. S. Will, late Clerk of Orphans' 
Court, presented before the auditor, Wil- 
liam Leaman, Esq., his bill for $240 for 
costs in proceedings for the sale of real es- 
tate consisting of eighty purparts. The 
auditor found that, 

" Sixty-two purparts were sold in whole 
at public sale ; ten purparts were sold in 
whole at private sale; seven parts of pur- 
part No. 75 were sold at public sale; three 
parts of purpart No. 78 were sold at pub- 
lic sale, and one part of purpart No. 75 
was sold at private sale. As shown by the 
returns of the public and private sales, 
eighty-three distinct parcels of land were 
sold out of and from the real estate in 
eighty purparts in the petition of Septem- 
ber 29, 1891; six returns were made of 
public sales, and five of private sales. 
There were fifty-five different purchasers 
at public sales and eight different pur- 
chasers at private sales, to all of whom 
their purchases were confirmed." 

The auditor allowed $3 on each of sixty- 
three sales, or $189, and both parties filed 
exceptions thereto. The Court sustained 
the exceptions of the legatees, and allowed 
one fee of $3 for the whole proceeding. 
[See 12 Law Review, 108.] 

Thereupon this appeal was taken and 
this action of the court assigned for error. 

Brown ^ Hensel^ for appellant. 

Undoubtedly the language of the Act 
of February 22, 1821, § 8, permits of 
either construction, viz., that the fee of $3 
shall be for "all proceedings" for each 
sale of real estate belonging to a decedent, 
or for all proceedings for the sale of his 
entire real estate; and it remains, there- 
fore, in the light of the circumstances of 
the case, and in view of the practical ope- 
ration of the statute, to^consider and deter- 
mine which is the more reasonable con- 
struction. 

The Court below held that under Ram- 
sey vs. Alexander there could only be $3 
allowed for all proceedings. 

Is the opinion of Tilghman J. in Ram- 
sey vs. Alexander, entitled to the binding 
authority which has been given it ? We 
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think not. That opinion was delivered in 
1819, when perhaps the possibility of a de- 
cedent leaving hundreds of purparts of real 
estate was remote. What was decided in 
Ramsey vs. Alexander by Judge Tilghman 
was, that in such cases the purchaser did 
not need to give separate bonds to each 
heir, and therefore the four hundred and 
twenty recognizances were useless. The 
Court, however, added that a fee of $3.00 
for each share or purpart was not unreason- 
able. 

Judge Gibson in the same case delivered 
an opinion in which he said : " There is 
nothing in the letter of the law that mili- 
tates my construction. Each sale is a dis- 
tinct proceeding and has its appropriate 
duties, which the officer is bound to pre 
form, and in proportion to the number of 
sales are those duties multiplied. I think 
it, therefore, a fair and reasonable construc- 
tion to allow him. a fee for each sale, it be- 
ing his only compensation for the recording 
and copy, especially as for the other parts 
of his duty incident to the sale he is to 
get nothing, unless where they are spec- 
ially provided for by some other clause. 
Were the construction otherwise, the officer 
would, in almost every case, be inadequately 
rewarded." 

The opinion of Chief Justice Tilghman 
was not the opinion of a majority of the 
Court. There were but three judges. 
Duncan J. took no part in the case, having 
been counsel in the case, and Gibson J. dis- 
sented. 

Can it be conceived that if different pur- 
parts had been sold under different Clerks 
of Orphans' Court a fee of $3 made when 
the first sale was made should be considered 
in full for all subsequent proceedings, which 
might have been had under other and differ- 
ent clerks in the sale of the other eighty 
parts? We think not. As Mr. Justice 
Gibson said, there is nothing in the letter 
of the law that militates against this reason- 
able construction. The fee that is pre- 
scribed is for the recording and copy and 
the making out of the exemplification, which 
are the most difficult, responsible and 
troublesome parts of the proceeding. When 
these are multiplied, and especially so 
numerously as in this present case, it is to 



be presumed the legislature contemplated 
to increase the fees ; and we respectfully 
submit that the decision of the lower court 
should be reversed and modified, and the 
clerk of the court be allowed his fees of $3 
for each purpart sold. 

Ohas. I, LandUy for appellee. 

Adequacy or inadequacy of compensa- 
tion is not to be considered. The question 
to be decided by this Court is purely and 
simply whether the Act of Assembly which 
allows fees to this public officer warrants 
him in making the charges claimed. A 
public officer takes his office with its bur- 
dens and its benefits. In some cases his 
compensation may be inadequate, but in 
others it is full to the measure ; in most 
cases $3 for a sale of one purpart of real 
estate is not small pay, but in a few cases 
like the present one it may be insufficient. 
Because of the supposed hardship of a par- 
ticular case this Court should not by judi- 
cial construction extend the plain words 
of an Act of Assembly. 

In Bussier v«. Pray, 7 S. & R., 447, it 
is decided that " when the fees of a partic- 
ular officer are mentioned in the Fee Bill 
of 1814, he can charge no other fees for 
any service than those specified in the act. 
And in Will v». Eberly, 8 Lancaster Bar, 
105, it is decided that "where an Act of 
Assembly prescribes duties for a public 
officer and does not make provisions for 
fees, it is a general rule that he must per- 
form his services for nothing." 

In Geiser V9, The County of Northamp- 
ton, 20 W. N. C, 259, this Court says, 
that " The fees of a district attorney are 
prescribed by statute, and are the compen- 
sation attached by law to the office, and 
beyond said fees he cannot claim, directly 
or indirectly, requital for official services." 

There is no ambiguity in the words of 
the Act of 1821. 

Although it is true that Judge Gibson 
dissented in Ramsey V9. Alexander, 5 S. 
& R., 337, that case decided what has since 
been the law of this state for more than 
seventy years, and the Legislature had 
ample time to correct the fees if inadequate 
under this decision. It is its province to 
correct hardships, not that of the court. 
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^^ The plain language of a statute should 
receive the natural meaning which plain 
men give to it." 

Commonwealth vs. Grant, 2 Woodward, 
379. 

The maxim is that in the absence of am- 
biguity no exposition of a statute shall be 
made which is opposed to the express 
words. 

Harrow Co. vi. Rosenberger, 40 Leg. 
Int^l., 382. 

It is always unsafe to depart from the 
plain and literal meaning of words, out of 
deference to some supposed intent, which 
would prevent their application to a given 
subject. 

City of Pittsburgh vs. Kalchthaler, 114 
Pa. St., 647. 



October 7th, 1895. 

RETT, C. J. 



Opinion by Stbr- 



This appeal involves the construction of 
Section 8 of the Act of February 22d, 
1821, r. L. 57, prescribing, inter aliuy 
that ** the fees to be received by the clerk 
of the Orphans' Court shall be as follows : 
. . . All proceedings for the sale of real 
estate, recognizance or con6rmation, record- 
ing and copy, three dollars." 

The facts, so far as they are material, 
are sufficiently set forth in the report of 
the learned Auditor, and need not be re 
stated. He found that, under the original 
and subsequent orders of sale, eighty-three 
distinct parcels of land were sold and sales 
confirmed to their respective purchasers, 
and that *' there were fifty-five different 
purchasers at public sales and eight differ- 
ent purchasers at private sales," making 
in all sixty-three purchasers, some of whom 
bought two or more of the 83 parcels of 
land. Adopting the opinion of Mr. Justice 
Gibson in Ramsey t;8. Alexander, 5 S. & R., 
837, and treating; each of said purchases as 
a separate sale, he awarded to the appel- 
lant, clerk of the Court, a fee of $3 on 
each of said sales, making the sum of $189. 
This was excepted to, and the learned Judge 
of the Orphans' Court, considering himself 
bound by the opinion of Chief Justice 
Tilghman in Ramsey vb. Alexander, supra^ 
sustained the exception and awarded appel- 
lant a single fee of $3 " for the whole pro- 



ceeding," treating the several distinct sales 
to diffierent purchasers as merely one sale 
of decedent's real estate. In doing so he 
said : *' If we were permitted, as the 
learned Auditor has done, to consult our 
own feelings in the matter, irrespective of 
the rule of stare decisis^ we should sustain 
his report and dismiss the exceptions, as in 
our opinion the compensation allowed by 
law is entirely inadequate for the services 
of the officer in this case. But the Court 
... is bound by the rulings of the Su- 
preme Court, and until the case of Ramsey 
vs. Alexander, snpra^ is overruled, it is 
our own plain duty to obey the law as it is 
interpreted for us by our highest court." 
If the single question now before us had 
been expressly ruled by this court in the 
case referred to, there would be some 
force in the position assumed by the learned 
judge ; but neither that, nor any other 
question of similar import, was passed upon 
by this court, because, as to the construc- 
tion of the clause above quoted, the two 
judges who alone heard and considered 
the case diff^ered in opinion, and hence the 
decree of the Orphans' Court was per- 
mitted to stand, except as to matters in 
.which both judges concurred. In other 
words, as to the question of construction 
now before us, the decree of the court be- 
low stood as affirmed by a divided court. 
That is not a decree or judgment of this 
court, in support of which the rule of stare 
decisis can be successfully invoked. That 
principle applies only to actual judgments 
or decrees of this court, and not to judg- 
ments or decrees of inferior tribunals which 
are necessarily allowed to stand as final 
because of an equally divided appellate 
court. It therefore follows that, in con- 
struing the clause above quoted, we are 
no' embarrassed by any prior decision in- 
volving the same or even a similar question. 
We are clearly of opinion that the clause 
referred to was rightly construed by the 
learned auditor, and his report awarding 
appellant $189.00, or a fee of §3.00 for 
each of the sixty-three separate sales of 
decedent's real estate, made and confirmed 
to the respective purchasers. As was 
clearly shown by Mr. Justice Gibson, in 
the case above cited, that is the only con- 
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structioD of the clause in question that 
gives proper effect to the legislative inten- 
tion. 

Decree reversed, with costs to bo paid 
by the appellees, and it is ordered and de- 
creed that the report of the auditor be 
confirmed and the fund be distributed in 
accordance therewith. 



§amman ghns—gm. 



C. p. OP MONTGOMERY COUNTY. 

Gottschalk vs. Knipe, at al. 

1. A. creditor of adAcedent^s estate cannot 
attach debts due his deceased debtor. 

2. The lej]:al representatives of a decedent 
alone have the right to demand payment of a 
debt due their decedent. 

Motion to dissolve attachment. 

Sept. 16, 1895. Opinion by Weand, J. 

The plaintiff, Gottschalk, obtained a 
judgment against the executors of Francis 
M. Knipe, deceased, and after a return of 
*' no goods," entered his judgment in the 
Common Pleas, and then issued an attach- 
ment in execution, in which the executors 
of Jacob Knipe, deceased, were named as 
garnishees. The object of this proceeding 
was to make, subject to plaintiffs judg- 
ment, any debt, demand or legacy due 
Francis M. Knipe's estate, and thus the 
execution creditor would be getting a pref- 
erence over the other creditors of his de- 
ceased debtor. 

The Act of June 16, 1836, P. L. 167, 
Sec. 35, provides that '* in the case of a 
debt due to the defendant, or of a deposit 
of money made by him, etc., the same may 
be attached and levied in satisfaction of 
the judgment^^^ so that the judgment 
would be personal to the plaintiff*. This 
would be giving him a preference not con- 
templated by law. At the moment of 
Francis M. Knipe's decease, his estate, in- 
cluding moneys or legacies due him, vested 
in his legal representatiues for distribution 
under the statutes regulating the distribu- 
tion of decedent's estates. They alone had 



the right to demand payment and to receive 
the fund. Ruth vs. Loos, 2 Woodward, 
808. If the plaintiff was entitled to a 
preference, no attachment was necessary ; 
if not preferred, no proceeding of this 
nature could aid him. It would seriously 
hinder and delay the settlement of dece- 
dents' estate if every judgment creditor 
could resort to an attachment proceeding, 
and thus divert the fund from its regular 
channel. 

The settlement of decedents' estates 
properly belongs to the Orphans' Court, 
and in our opinion this creditor's remedy is 
properly in that court. The debtor has 
not been dead a year, and his executors 
cannot tell what claims may be made against 
him. It is either their duty to receive 
whatever may be due the decedent from 
Jacob Knipe's estate, and then distribute 
the assets under direction of the Orphans' 
Court. If the plaintiff has any cause of 
complaint because of the widow's appraise- 
ment, it cannot be adjusted in this manner. 
If properly made, it includes everything 
due his debtor's estate, and there is noth- 
ing to attach : and if improperly made, it 
must be attached in the proper manner. 
Neither a trial under the plea of nulla 
bona^ nor a judgment on answers to inter- 
rogatories, would avail the plaintiff, and 
our duty, therefore, is to set aside the at- 
tachment. 

The attachment execution, so far as it 
seeks to attach any property due the estate 
of Francis M. Knipe, deceased, in the 
hands of the executors of Jacob Knipe, de- 
ceased, is set aside. — Mont. Co. Rep, 



In Page vs. Cook, decided in the Su- 
preme Judicial Court of Massachusetts in 
June, 1895 (41 N. E. R., 115), it was 
held that where a demand note is made 
payable when the payor and payee mu- 
tually agree, the payee may, if the payor 
refuses within a reasonable time to agree 
when the note shall be paid, demand 
payment, and upon refusal, proceed to 
collect it. 
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g^amman glens—gaw. 



C. p. OF LANCASTER COUNTY. 

In re Report of Oonnty Auditors. 

County Auditors^ Report — Mistake in 
Surcharge against Poor Directors — 
When will be stricken off — Discretion 
of Poor Directors, 

The annual board of Coanty Aaditors must 
confine tbeir investigation of the accounts of 
ofiBcers to the previous year, and a surcharge in 
report for 1895 relating to 1893 will bo stricken 
oflf by the Court. 

If the surcharge against the poor directors 
*'for the year ending 1893" in the County 
Auditors' report for 1895, refers to a contract 
made in 1893 for meat furnished in 1894, the 
court will not on motion to strike off the sur* 
charge permit the auditors to correct the error. 

While purchases for the County Alms House 
should be made from the lowest responsible 
bidder, the board of poor directors have never- 
theless discretionary power in the performance 
of their ofBcial duties which in the absence of 
fraud can not be interfered with by the Court. 

Trust Book No. 15, p. 445. 

Rule to strike oflF surcharge against di- 
rectors of the poor for the year ending 

The surcharge quoted in the opinion was 
made on the ground that the Poor Di- 
rectors -on August 19, 1893, "did award 
the contract to furnish the meat for said 
institution for the year following said date 
to J. J. Rutt, the highest bidder, ignoring 
equally responsible bidders (William 
Fuhrman and B. F. Beyers) who offered 
to furnish the bulk of the meat consumed 
at said institution at one-half cent less per 
pound." 

B. C. Atlee^ for rule. 

No new and untried principle of law de- 
crees the striking oflF of this illegal sur- 
charge. From early Watts to recent vol- 
omes of the State Reports, judges have 



taken but one view of this question, and 
have firmly decreed in no uncertain words — 
the jurisdiction of auditors extends to ac- 
counts of the preceding year only, and 
cannot reach back over previous years. 

The Supreme Court say — Ch., J. Wood- 
ward : " The auditors who made the report 
may not review and alter it, much less may 
a subsequent board. If the annual board 
may re-open the accounts of two years 
past, they may on the same principle go 
back twenty, and the next board may upset 
their doings, and thus interminable con- 
fusion be introduced in place of the statu- 
tory system." ^ 

Northampton Co. vs, Yohe, 24 Pa., 305. 

" The settlement by the auditors of an 
account unappealed from is as conclusive 
upon the County as it is upon the oflScer, 
and it cannot be opened for the correction 
of alleged errors by auditors whose duty 
it is to settle the accounts of a subsequent 
year." 

Northumberland vs. Bloom, 3 W. & S., 
542. 

The decision of the auditors is final and 
conclusive, and cannot afterwards be in- 
quired into by the auditors. 

Northampton vs. Herman, 11 9 Pa., 378. 

Justice Agnew says in the case of Black- 
more et al, vs. Allegheny, 51 Pa., 163 : 
"The decision of the auditors is conclu- 
sive, and cannot be inquired into by the 
same tribunal at another time." 

The learned Justice says in the opinion 
in the above case that township auditors 
and county auditors are oh the same base 
as to the principles of law governing them, 
and cites in his opinion the following de- 
cision in Leasure vs. Mahoning Township 
(Reported 8 Watts, 551): 

"The jurisdiction of auditors extends 
only to the accounts of the township for 
the preceding year, and therefore no acts 
of theirs in relation to accounts of previous 
supervisors have any validity." 

I. C. Arnold and Tlios. Whit son ^ 
County Solicitor, contra. 

October 7th, 1895. Opinion by Bru- 

BAKBR, J. 

The exceptions to the report of the 
County Auditors have reference to a sur- 
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charge against the Board of Poor Directors 
in the following language : 

" We, therefore, surcharge the aforesaid 
Jacob S. Strine, R. W. Bard, E. H. 
Ilershey, H. W. Graybill, B. F. Weaver 
and Christian Herr, Jr., members of the 
Board of Directors of the Poor and House 
of Employment for the year ending 1893, 
to the amount of $322.66'' 

It is clear to be seen, if we take the 
plain wording of the surcharge, that the 
item in question is one which should have 
been audited in 1894, in passing upon the 
accounts of the Directors for the year 

1893. It has been he|^ in Northumber- 
land County V9, Yohe, 24 Penn., 305, that 
the annual board of auditors can not re- 
open accounts two years past : the investi- 
gation must be confined to the previous 
year. See also Blackmore v«. Allegheny, 
51 Penn., Iti3. 

The auditors, however, contend that the 
wording of the surcharge in question was a 
mistake, that the item was for meat given 
out to the highest bidder on a contract 
in 1893, but furnished to the almshouse in 

1894, and included in the accounts of the 
Board of Directors for the year 1894, 
which was properly audited in 1895. 
From our investigation of this matter we 
find this to be the fact, but we are not at 
liberty under the law to permit the auditors 
to correct the error. 

But there is a still weightier objection to 
the surcharge, which we will notice in this 
connection, because it would be fatal to a 
recovery, and will save the time of the 
court and much expense in litigation. We 
allude to the discretionary powers vested 
in all boards of municipal institutions. 
There can be no appeal from an indiscreet 
exercise of a clearly-defined discretion in 
the performance of their official duties. 
The case under consideration is not one of 
a failure or refusal to act or to perform 
their duties as poor directors, nor is their 
action tainted with fraud, so far as we can 
ascertain from the evidence. Under the 
law, therefore, as the case stunds, we 
would have no authority to interfere with 
their judgment, no matter how suspicious 
the circumstances may be. The remedy 
against officials in such cases is with the 



people at the next election. It is cer- 
tain it is not within judicial control. 
We commend the auditors, however, 
for the thorough investigation they have 
made into the matter of awarding the con- 
tracts for the purchase of meat at the 
county alms house. It is a matter of much 
public interest. The community has a 
right to know of the doings of its public ser- 
vants in an official way. This matter has 
been a subject of public scandal. The ap- 
parent conduct of some of the directors of 
the poor is not calculated to inspire confi- 
dence in their fidelity to public trust. All 
bids for purchases at the county alms- 
house should be given to the lowest respon- 
sible bidder. The investigation in this 
case fails to show that such a course has 
been pursued in awarding the meat contracts 
for the institution. 

For the reasons above given, we are 
compelled to make this rule absolute. 

Rule absolute. 



C. P. OF LANCASTER COUNTY. 
Wanner vs. Zimmerman. 

Justices of the Peace — Jurisdiction — Set 

off. 

Jurisdictiou cannot be conferred upon a Jus- 
tice of the Peace by reducing the demand below 
$3C0, by setting off another independent debt 
between the parties. The reduction must be by 
direct payments or mutual dealings that amount 
to actual payment. 

May Term, 1895. No. 98. 

Certiorari. 

Wm. D. Weaver y for certiorari. 

Chas, I, Landis^ contra. 

October 7, 1895. Opinion by Living- 
STON, P. J. 

The exceptions filed are : 

1. The claim presented by Daniel S. 
Wanner, plaintiflF, before Justice of Peace 
was for $364.64, and is not within the 
jurisdiction of said Justice of the Peace, S, 
L. Sharp, and the judgment entered is 
illegal and void. 

2. The proceedings had in above case 
were illegal and void as shown by the 
record and transcript of docket pf Justice 
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of the Peace, S- L. Sharp, the claim pre- 
sented and considered by said justice being 
$364.64. 

3. This action or suit by plaintiff was 
not within jurisdiction conferred upon jus- 
tices of the Peace by Act of July 7, 1879, 
and judgment entered is illegal and void. 

The proceedings of the justice as filed, 
show that the justice issued " summons in 
assumpsit (settlement) not exceeding 
$300," on April 11, 1895, on behalf of 
plaintiff and against defendant, requiring 
defendant to appear April 19, 1895, be- 
tween the hours of 9 and 10 o'clock a. m. 
This summons the constable to whom it 
was directed, served on defendant, person- 
ally» on April 13, 1895. 

That on Friday, April 19, 1895, the 
parties met at the office of the justice. 
Plaintiff had representing him J. 0. Mar- 
tin, Esq. ; the defendant had representing 
him H. B. Becker, Esq. 

D. S. Wanner, plaintiff, was affirmed and 
"claimed a bill of $364.64 against the de- 
fendant, goods sold, labor, etc., but claimed 
an offset against that amount." 

Chn. W. Zimmerman, defendant was 
affirmed and "claimed a bill against Mr. 
Wanner amounting to $246.15 for cash, 
goods, labor, etc., and does not allow all 
the items presented by the plaintiff, claim- 
ing that plaintiff is indebted to him, and 
asks judgment in his favor. 

After hearing all matters at variance 
between the parties, the justice reserved 
his decision until April 24, 1895, when he 
passed judgment against Zimmerman, the 
defendant, for $66.40 and all costs of suit, 
and of this action on his part the justice 
notified the parties by mail. 

The record of the justice as returned and 
filed, shows that the claim of plaintiff, as 
presented and sworn to by him before the 
justice, was $364.64, against which he 
claimed there was an offset of some kind, 
but stated no sum ; did not admit that there 
had been mutual dealings between him and 
defendant, or that partial payments had 
been made on account by defendant, which 
would reduce the amount of his claim, so 
that the balance would be less than $300, 
BO as to give the justice jurisdiction. 

This claim of $364.64 as sworn to, has 



not been reduced by any evidence given 
either by plaintiff or defendant, of pay- 
ment ; it was reduced by separate and dis- 
tinct items of set off, which the Supreme 
Court have said, cannot be done, so as to 
give the Justice of the Peace jurisdiction. 
Jurisdiction cannot be conferred upon a 
Justice of the Peace by reducing the de- 
mand by another independent debt between 
the parties. The reduction must be by 
direct payments, or dealings that amount 
to actual payments. 

The exceptions are well taken, and must 
be sustained, and the proceedings of the 
justice reversed. 

Proceedings of the justice reversed by 
the Court. 



C. P. OF NORTHAMPTON CO. 

Snyder vs. Frankenfield. 

Replevin — Claim property bond — Action 
on — Set off, 

1. A condition in a olaim property bond in 
replevin "for the delivery to plaintiff of the 

goods and chattels claimed in the event they are 
etermined to be his," is void, as there can be 
no such payment where defendant retains the 
property ; but other covenants, if independent 
in themselves, may be enforced, 

2. Although set off is not allowed in replevin, 
when suit is brought upon the claim property 
bond, the sureties therein for the defendant in 
the replevin, may defalk the amount of a 
counter claim against the plaintiff, which they 
have purchased of their principal. 

8. A debtor may purchase a olaim against his 
Insolvent creditor, for the purpose of set ofi. 

Rule for judgment for want pf suflScient 
affidavit of defence. 

0. Serfassy for plaintiff. 

To allow the set off in this action on the 
bond would be practically allowing it as a 
set off in the replevin suit, and would raise 
the claim to the dignity of a lien upon the 
goods sued for in replevin. Set off would 
not be permitted in the replevin suit. 

Fairman v«. Fluck, 5 W., 516. 

Beyer vs, Fenstermacher, 2 Wh., 95. 

Arthur vs. Sylvester, 105 Pa., 233. 

Mackey vs. Dillinger, 73 Pa,, 85. 

The claim is not in judgment and can not 
be set off against a judgment. 

Cowden vs. McClellend, 4 Mont'g., 133. 
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F. H. Lehvj for defendant. 

The pendency of a suit for a claim does 
not prevent it being set oflf in another action. 

Filbert V8. Hawk, 8 W. 443. 

See also Beatty v8. Bordwell, 91 Pa., 
441. 

Halfpenny vs. Bell, 82 Pa., 128. 

Hunt vs. Gilmore, 59 Pa., 450. 

It is not only according to law but equi- 
table and in accordance with practice that 
in this case it should be decided how much 
the defendants owe plaintiff by reason of 
this assumption and how much the plaintiff 
owes the defendants. 

Riehl vs. Vockroth, 10 Co. Ct. R., 657. 

Gunn vs. Dickey, 14 W. N. C, 274. 

Hurst vs. Johnston & Co., 6 Phila., 593. 

The opinion of the Court'was delivered 
by Scott, J. 

The use plaintiff recovered a verdict in 
replevin against Amos J. Frankenfield, who 
had retained the property claimed, and 
gave bond to the sheriff with himself as 
principal and the other two present de- 
fendants as sureties. There is no statutory 
authority for a claim property bond in 
replevin, although sanctioned by long 
usage, and the obligation must be con- 
strued with the class of voluntary under- 
takings. The condition which it contains 
for the delivery to plaintiff of the goods 
and chattels claimed in the event they are 
determined to be his, is illegal and void, 
(Chaffee vs. Sangston, 10 W., 265), for 
there can be no such payment for plaintiff, 
where the defendant has retained the pro- 
perty. But other clauses of condition, in- 
dependent in themselves, may be enforced. 
The other two conditions of default in this 
bond are (1) the defendant "shall well 
and truly abide, by the judgment of the 
said court in all things relating to the prem 
ises," and (2) shall also save and keep 
harmless and indemnify the said sheriff in 
the said premises." 

This second clause is of no significance 
in the controversy, as the plaintiff in the 
replevin has, by the suit in his name, dis- 
charged the sheriff from an obligation to 
him. He sues therefore to enforce the 
first of the lawful covenants above named. 
Being the owner of the judgment in re* 



plevin, he is now by the present suit the 
sole and absolute owner of the covenant 
which relates to it. If set off can be 
pleaded by the defendants to such a suit, 
no objection can here be made that the 
obligee of the bond, and the plaintiff in re- 
plevin are not identical. 

The plaintiff contends that as set off is 
not allowable in actions of replevin, if it 
may be pleaded to this suit on the bond, it 
is accomplishing the same purpose by indi- 
rection ; but this is petitio principii. This 
action is quite independent of the replevin, 
and is not one the purpose of which is to 
collect that judgment as such. It is for 
the recovery of damages for breach of a 
condition in this bond, whereby the de- 
fendant has defaulted in the payment of his 
judgment, and in which the measure of 
damages may or may not be the amount of 
that judgment with interest. 

If in seeking this indemnity, it is proven 
he is indebted to defendant in a counter- 
claim legally provable, he is indemnified 
against loss by the defendant when he re- 
covers the difference that may be owing. 
If the defendant was financially responsible, 
the plaintiff would proceed to execution on 
his judgment; not being so, it is only an 
incident in his legal warfare that happens 
to many another who advances as far as 
judgment. 

Plaintiff's suit is now assumpsit upon a 
new obligation for indemnity. The claim 
interposed in the affidavit of defence is 
within the exact language of the Defalca- 
tion Act. The principal in the bond as- 
signed to his sureties this counter-claim, 
before suit, for their protection. He could 
have pleaded the set off himself. 

Miller vs. Bomberger, 76 Pa. St., 78. 

So may the two sureties to whom it was 
assigned. A debtor may purchase a claim 
against his insolvent creditor, and use it by 
way of set off. 

McGowan vs. Budlong, 79 Pa. St., 470. 

If it be true, as stated at the argument 
of this rule that both the plaintiff and prin- 
cipal defendant are without property, there 
would be no equity in permitting the former 
to recover and collect his full measure of 
damages for the latter's default, and deny 
to these sureties the right to withhold so 
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much as he owed to their principal and 
which they now have by assignment. A 
valid set off is stated in the affidavit of 
defence ; whether it can be proven must be 
determined at the trial. 

Now September 23, 1895, rule for judg- 
ment discharged. 

— North'n Co. Rep*r. 



C. P. OF LACKAWANA CO. 

Oommonwealth vs. Jonas Brandt. 

Forfeiture of Bail — Relief of Surety — 
Deduction of Uxpenses — Act of Dec. 
S, 17 88— 'Procedure. 

Where the surety on a bail bond makes an 
effort to arrest and bring in for trial a fugitive 
defendant, and fails, the forfeiture of bail will 
not be disturbed; but under the power given 
the Court by the Act of December 9, 1783, the 
rigor of it maybe moderated (a tcirtfaeiai to 
enforce it having been issued in the Common 
Pleas) by allowing credit for the amount of the 
duly authenticate expenses incurred by the 
surety in the attempt to bring back the oflfender. 

An application of this nature is not so much 
a matter of defence as an appeal to the judicial 
discretion of the court, which may be invoked 
even after a judgment h as been taken for want 
of a sufficient affidavit of defence. 

Rule to moderate forfeiture of recogni- 
zance. 

O^Brien ^ Kelly ^ for rule. 

Warren Jj* Knapp^ contra. 

October 14, 1895. Opinion by Arch- 
bald, P. J. 

In September, 1893, defendant, Jonas 
Brandt, became bail in $300 for one Paul 
Saffin on a charge of attempted rape. A 
true bill was found, but the case was not 
called for trial at the first term, although 
a capias seems to have issued for defend- 
ant, SaflSn. On December 7, however, 
when he was wanted, he was not in court, 
and his bail was forfeited in consequence. 

We see no occasion for disturbing what 
has thus been done, nor, as we understand 
it, does the defendant ask it. All he 
seeks, ss we gather from his position, is to 
have credit on his recognizance for the 
money he has spent in the effort to arrest 
and bring in the fugitive. He has followed 
him from place to place, wherever he has 
bad word of his being, at an alleged ex- 



penditure of $254.44, and it would cer- 
tainly be a hardship to require him to pay 
the amount of the recognizance in addition. 
The purpose of exacting bail is to ensure 
the production of the prisoner for trial, and 
the only way of securing it is by the alter- 
native of a money penalty if he does not 
appear. The Commonwealth, however, 
does not want the money so much as the 
man, and when he has defaulted and fled, 
his bail should be encouraged to appre- 
hend him and bring him back. But what 
encouragement to do anything is there if 
the party is still to be held for the full 
amount of his obligation ? He may as well 
pay it and let it go, and not take the risk 
of additional outlays. But if these are al- 
lowed to go in satisfaction of the recogniz- 
ance, they afford some inducement to him 
to make the desired effort. Subject, 
therefore, to the restrictions imposed upon 
us by the 26th section of the Act of July 
30, 1842 (P. L. 454), in every case of a 
forfeited recognizance, we will credit upon 
it the amount of the duly authenticated ex- 
penses of the bail, incurred in the attempt 
to bring back the offendet, and reduce it to 
that extent. 

It only remains to consider the method. 
The forfeiture of the recognizance in the 
Quarter Sessions is a necessary stop to its 
enforcement, and may be allowed to stand. 
The application, therefore, need not neces- 
sarily be made in that Court to remit the 
forfeiture, but may be made in the Com- 
mon Pleas to moderate the rigor of it, 
when the forfeiture comes to be enforced 
by scire facias. This power is expressly 
given to the Common Pleas by the Act of 
December 9, 1783, Sec. 2 (2 Smith's 
Laws, 86), and this is a proper occasion 
for its exercise. The defendant is thus in 
the right court, the only criticism to be 
made being that as a judgment has already 
been taken against him for want of a sufli- 
cient affidavit of defence, he is somewhat 
tardy with his application. But it is not, 
after all, so much a matter of defence as it 
is an appeal to our judicial discretion, and 
this may be invoked at almost any time. 
It certainly is not cut off by the mere 
entry of judgment. 

We, therefore, make the following 
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order : Let notice be given to Mary Kaz- 
inco, the person who made the complaint 
upon which the recognizance in suit was 
taken, as required by the Act of Assem- 
bly in such case made and provided, and 
thereupon let the defendant within thirty 
days make proof of the expenses incurred 
by him in his attempt to apprehend Paul 
Saffin, the party for whom he became bail 
and be credited with the amount thereof 
upon the recognizance in suit, unless due 
cause be shown against the same the judg- 
ment now entered against him to be re- 
duced accordingly. Provided that judg- 
ment shall in no case be reduced beyond 
the amount, if any, expended by the 
County Commissioners, or on their behalf, 
to apprehend the said Paul Saffin, together 
with the costs incurred in the Court of 
Quarter Sessions in the case in which the 
recognizance was entered, and the costs in 
the present suit to enforce the forfeiture 
including a counsel fee of $15.00 to the 
plaintifTs attorney. — Lackawana Legal 
News. 
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O. C. OF PHILADELPHIA. COUNTY. 

Taylor's Estate. 

DecedenVs estates — Order of sale of 
realty for payment of debts — Widow 
taking under will a purchaser. 

The house occupied by the widow may be 
termed the mansion house, and as such cannot 
be sold for the payment of the decedent's debts, 
until the other real estate be converted by the 
executors, either by the mortgaging or sale of 
the latter. 

A widow, by accepting the provisions of the 
will in lieu of dower becomes a purchaser for 
value and as such is entitled to a life estate 
given her by the will in preference to other de- 
visees. 

Sur petition, answer and demurer. 

W. W, Porter and Frederick J. Q-eiger^ 
for demurrer. 

Richard L. Ashhurst, contra. 

July 3, 1 895. Opinion by Hanna, P.J. 

After a careful consideration of the 
matter, as now presented, it seems that the 



real estate. No. 16 and No. 18 West 
Walnut lane, should be sold at public sale. 
What is gained by retaining these proper- 
ties when the creditors are entitled to what 
ever they may realize ? The Act of As- 
sembly directs explicitly that the mansion 
house, or the most profitable part of the 
estate, shall be reserved to the last. The 
house occupied by the widow may be 
termed and considered the mansion house. 
Following the Act of Assembly, therefore, 
this cannot be sold until the other real 
estate be converted by the executors, and 
the consequence is that the remaining real 
estate must be sold or mortgaged. And as 
the premises first mentioned are now in- 
cumbered no more can reasonably be ex- 
pected to be obtained by a further loan or 
mortgage. It still remains, however, that 
the mansion house cannot be disposed of 
until the last. The inevitable result, there- 
fore, seems to be that the real estate. No. 
16 and No. 18 West Walnut lane, must be 
sold and the remaining property. No. 12 
and No. 14 West Walnut lane, mortgaged, 
if this is possible, to an amount suflScient to 
pay the balance of decedent's debts. But 
out of the mortgage money must first be 
paid the balance due upon the mortgage 
now upon the property executed by testa- 
tor. This is $1,827, with interest, and the 
property is assessed at $6,700, but is sup- 
posed to be worth $8,000. 

Irrespective of the Act of Assembly, the 
widow, by accepting the provisions of the 
will in lieu of dower, is a purchaser for 
value, and entitled to her life estate in 
preference to the devise in trust for the 
adopted daughter and her children. More- 
over that this is also the intention of testa- 
tor is clear from his will ; for he expressly 
directs an abatement of all his bequests in 
favor of his wife. We see no other course 
for the executors to adopt than that pointed 
out by the Act of Assembly, to sell the two 
properties mentioned at public sale for pay- 
ment of testator's debts, and, if they can 
obtain a loan sufficient to pay the unpaid 
balance thereof, to execute a mortgage 
therefor upon the premises No. 12 and No. 
14 West Walnut lane, the same to be in the 
usual form. But if such loan cannot be 
obtained, then the only resource will be to 
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sell said premises at public sale. It need 
hardly be stated that the creditors are en- 
titled to payment of their claims in prefer- 
ence to legatees, however unfortunate it 
may appear to be. And no sufficient 
reasons being shown for the further postpone- 
naent of payment, we must overrule the de- 
murrer and grant the prayer of the petition. 
The proper decree will hereafter be made 
when presented by counsel for the petition, 
the same to be made, however, without 
prejudice to the right of the adopted 
daughter, if any, should she hereafter 
claim reimbursement out of the real estate 
devised in trust for the widow. 



X^8»^ <JPij5firi?//«w^. 



Too Much Legislation. 

Nowhere else in the world, and never 
before in history, was there such energy 
put into making laws as in the United 
States. The average of new laws per day 
is not much less than 100, including only 
those that in some way affect a large dis- 
trict, or the traveling public. Besides 
these, there is a mass of minor lawmaking 
by school wards and municipal authorities. 
Those laws enacted that may effect any 
citizen of the United States who travels are 
nearly or quite 100 every 24 hours. It 
is, of course, impossible for any one to dis- 
cover all these statutes ; and he undoubtedly 
breaks many every day of his life. 

Our Aryan ancestors, like all other 
primitive peoples, grew laws, but never 
made them. There were customs; and 
these in many cases were very fixed : but 
for any body of men to sit in council and 
decree the reversal of a custom, or even to 
bring its wisdom into question, was a late 
innovation.. The United States began its 
career by the curious innovation of a written 
constitution. Law in America early began 
to be an effort to break with direct tradi- 
tion, and fall in with the Hebrew theodicy. 
The spirit of the initiative grew stronger 
when, in the latter part of the 18th cen- 
tury, the spirit of religious skepticism 
crossed over from France and led many 
New England thinkers to adopt more ra- 



tional views of Hebrew history. The end 
has been that law is no longer understood 
to be eminently a body of customs, but a 
body of statutes, issuing from the brains of 
legislators. There is little restraint upon 
unlimited law-making, except constitutions. 
Drawing up statutes has grown to be a 
passion with us. A legislator's standing 
with his constituency is determined largely 
by the " measures " he originates. This 
fertility of legislation has led to the next 
stage of the disease, a confidence in laws 
as the remedy for all possible social ills and 
individual complaints. The first thing a 
reformer seeks is to get a bill through Con- 
gress. An aggrieved laborer turns with 
about equal confidence to the strike and to 
the Legislature. This does not, however, 
indicate with any certainty a growing pop- 
ular respect for law. 

Meanwhile, the spirit of personal liberty 
is not on the decrease. It asserts certain 
fundamental, individual rights with as 
great temerity as they were asserted by 
Henry and Jefferson. It is impossible to 
enforce a Sunday law. It is even impos- 
sible to generally enforce a Sunday saloon 
law. Lincoln said : " Let reverence for 
law be breathed by every mother to the 
lisping babe that prattles on her lap ; let it 
bo taught in the schools, seminaries and 
colleges ; let it be written in primers, 
spelling books and almanacs ; let it be 
preached from pulpits and proclaimed in 
legislative halls, as well as enforced in 
courts of justice ; in short, let it become 
the political religion of the nation." But 
Mr. Lincoln's great Secretary was author 
of the popular statement that there is a law 
higher than even the highest enactment of 
Congress or decree of a Supreme Court. 
It was necessary to formulate the " higher 
law" as protection against possible legisla- 
tion of a malignant, inhuman sort. Mr. 
Lincoln voices a very desirable public sen- 
timent ; but the question is rising whether 
law-making has not gone to such an ex- 
treme that reverence is impossible. The 
Constitutional Convention that spent its 
summer at Albany recognized the fact that 
the Empire State now needs nothing more 
than it needs safeguards against lawmaking. 

A tariff* can be created in one session of 
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Congress affecting every branch of produc- 
tion and line of commerce. It can be dis- 
placed by the next session. But this is 
not the whole of it, or the worst of it. 
The popular uncertainty as to what is to be 
the basis of buying and selling has kept 
our whole business world unsettled, and at 
last threatens a permanent social unrest. 
It begins to be felt by students of social 
economy that it is not the character of the 
tariff that most seriously affects our pros 
peiity for good or evil, but the certainty 
that no tariff is sure of permanent footing. 
It is not hasty legislation that we have to 
fear so much as superfluous legislation ; 
the quantity is worse than the quality. 

One hundred years ago John Adams 
and Marshall and Jefferson were intent on 
safeguards against the executive power of 
the State. History warned them against 
the encroachments of a Chief of the Nation. 
It is interesting to read of the elaboration 
of a system of checks devised against such 
possible tyranny. The tyrany of popular 
legislation has never been experienced out 
side of municipal boundaries. At least it 
did not occur to them that the chief danger 
to the people in a federated republic 
would be from themselves, in their re pre 
sentatives. Congress has created, when it 
needed, new judges, who would be subser- 
vient to its will. We may be sure that, 
whenever the conflict comes, the President 
will be impeached and the Supreme Court 
revolutionized, if they stai.d in the way of 
legislation. 

With this drift toward legislating we 
have so far done very little to educate our 
people into a special capacity for legislative 
government. Even our universities have 
only begnn to develop culture in economics 
and civics. Corruption is a great danger ; 
but there is a greater danger in ignorance. 
Our lawmakers do not know the important 
part that history plays in the enforcement 
of statutes. While great stress should be 
laid on the creation of the citizen, more 
must be laid on the making of the legislator. 
— Edward P, Pmvell in the American 
Magazine of Civ la. 



In Harlem, recently, a man sued another 
for the recovery of a dog, which he claimed 



as his own. The defendant and plaintiff 
each produced reputable witnesses as to 
the ownership. At length the judge, 
thinking he had a bright thought, ordered 
the contestants to whistle for the animal, 
and whichever was responded to he de- 
clared should be considered the owner. 
The defendant and plaintiff both whistled 
and snapped their fingers. The dog 
banged his tail on the court-room floor joy- 
fully and rushed to the plaintiff and fawned 
on him a moment, and then, to the disgust 
of the Court, rushed to the defendant and 
exhibited the same signs of joy. The case 
is still undecided. 



Qored by a Oow. 

A somewhat novel decision that a city is 
liable to a pedestrian who was gored and 
trampled upon by a cow in a public street, 
where such cattle had been permitted to 
run at large until they had become a com- 
mon nuisance and source of danger, is 
found in Cochrane vs. Frostburg (Md.), 
27 L. R. A., 728. This seems to be the 
first decision of the kind ; but in a note to 
the case other authorities are collected in 
which the courts have refused to hold 
a city liable for damages by cattle on high- 
ways, although in one case a town was 
held liable as the owner of a vicious animal 
which it allowed to run at large. — In- 
dianapolis Reporter. 

Legal Obstetrics. — The opinion in a 
recent case says : " This fraud, begotten 
when the forged deed was concoted, 
brought forth when that deed was recorded, 
assumed the mien and form of an honest 
child, and as such was put to nurse in a 
Court of law, where, its vicious character 
undiscovered and unsuspected, it grew to 
anoxious maturity in the judgment of the 
Court." 



Layman. I want your opinion in a 
matter. Would you advise me to borrow 
ten dollars to help me out of a tight place ? 

Lawyer. By all means. 

Layman. Very good. Lend me ten. 

Lawyer. That's all right. My fee for 
advice is ten dollars and we'll just call it 
square. 
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ACCOUNTS: See County Auditors; 
Equity ; Partnership ; Trusts and 
Trustees. 
Fees for Advertising. — The fres of $2 for 
advertising executors', and $1 for guar 
dians' accounts being allowed by Act of 
1832 to the Register of Wills, these 
amounts cannot be lessened by rules of 
Court. Petition of Reeser 33 

ACTS OF ASSEMBLY: See Constitu- 
tional Law; Construction; Criminal 
Law. 
Words of. — What language inadequate to 

crejite new office. Kuhlman vs. Smeltz 377 
Repeal of special by general . . 317, 377, 388 
1772, March 21, landlord and tenant . . 30 

'• ** 21, magistrates 45 

1783, December 9, bail 413 

1794, decedents^ estates 31 

** April 22, Sunday laws 46 

1810, March 20, hundred dollar act . . . 222 
*< ** ^0, magistrates ... 45, 121, 127 

•* *• 22, magistrates 121 

" " 28, fees 109 

1821, February 22, fees 109, 405 

1826, April 7, collateral inheritance tax 58 

1832, March 15, fees 38 

'^ June 9, Portsmouth & Lancaster 

Railroad 271 

1834, February 24, decedents' estates . 31, 34 

•* April 1, boroughs 172 

'* •* 14, grand jury 380,337 

** ** 15, assessors 378 

1836, March 21, city water pipes 317 

** May 16, execution 34 

'< June 13, attachment 169, 408 

1840, April 13, fees 33 

1842, July 12, attachment 373 

** July 30. bail 413 

1846, April 13, arbitration 142 

•« *' 13, Pennsylvania R, R. Co . . 272 
•* April 18, peddlers 209 

1848, March 27, Pennsylvania R. R. Co. . 272 

1849, February 19, railroads 272 

1850, March 11, collateral inheritance tax. 58 

1851, April 8, boroughs 64, 181, 204 

** ** 14, widows' exemption. ... 71 

1854, *' 13, street damages in Lancas- 
ter 81 

** May 8, school laws 176 

1857, January 31, opening streets ... 81 

1858, April 20, licenses 39 

1860, March 31, embezzlement 52 

** ** ** resisting warrant . . . .151 

1861, May 30, execution 281 
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1866, May 10, peddling in Lebanon. . . . 210 

1867, April 5, assessors in Lancaster Citv 

163, 379 

" 10, jurors 339 

868, April 2, fees in Lancaster 380 

869, March 17, attachment 140 

it a a railroads 272 

870, March 4, boroughs 180 

871, June 19, corporations 37 

872, March 14, practice 35 

** April 9, wages 395 

** ** 13, jurors 337 

873, April 8, city streets in Lancaster . . 81 

874, April 29, building associations . . . 358 

•* May 8, foreign attachment 372 

** »* 23, cities 81 

875, March 18, grand juries 330 

876, February 17, possession of real es- 
tate sold 194 

877, March 22, livery stable keepers. . . 397 
** 24, law points 10 

878, May 22, turnpike roads 92 

•* June 12, fees 109 

879, May 29, magistrates 121 

*' Juhe 11, married women 240 

881, June 10, interpleader 383 

** ** 18, cities 81 

.885, '* 24, gi*ant of letters on estate of 

person unheard of. . . . 42 
i887. May 6, collateral inheritance tax . . 58 

** " 13, licenses 73, 313 

" *^ 19, justices of the peace . ... 62 

** *» *' cost 327 

" " ** rape 361 

"23, evidence 350, 385, 393 

** ** 25, city water pipes . ... .316 
1889, '* 4, tax on transient vendors . .196 

** ** 9, assessors 161, 877 

** ** 14, railways 36, 181 

1891, " 16, streets ... 81 

" June 9, licenses 73, 313 

1893, May 10, tax on transient vendors . . 196 

" 23, fees 380 

** ** 24, confirmation of private sale 195 
** " 31, judgment for part of claim, 

14,358 

** June 3, trust fund 371 

" "8, married women .... 246, 351 

** " 9, boroughs 181 

" ** 12, roads and streets. . . .81,181 
ADMINISTRATORS : See Executors 

AND Administrators. 
ADVANCEMENTS: See Decedents' Es- 

TATES ; Exemption (Widow's). 
AFFIDAVIT : See Costs ; Criminal Law; 
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Foreign Attachment ; Judgment ; 
Slander. 
AFFIDAVITS OF DEFENSE : 

Judgment for amount admitted, — Where an 
affidavit of defense, although alleging 
overcharges, admits a 8)>ecific debt Judg- 
ment may be entered for that debt. 
Objects of Act of May 31, 1893. Calk- 
ins M. Keely 14 

Note. — An affidavit of defense setting forth 
that the note on which the suit was 
brought was given by the defendant, a 
widow, without consideration, for a debt 
of her husband, who left no estate, is 
sufficient. Kircher vs. Sprenger. ... 78 

Execution — Improper payment to executor, 
— Wheie a sheriff, who was notified not 
to pay over proceeds of execution, did so 
nevertheless, after being refused per- 
mission to pay into court, an affidavit 
setting forth these fact« will prevent 
judgment in a suit for the balance it 
having, subsequently appeared that the 
judgment was for more than was due. 
O'Donnel t?«. Rorer 79 

Judgment for part of ctom.— Judgment 
may be taken for an amount ** admitted 
to be due" in an affidavit of defense, 
and plaintiff proceed to trial for the bal- 
ance ; but the rule does not permit judg- 
ment tor want of a sufficient affidavit of 
defense, for part of a claim to which 
there is no adequate defense, without 
disposing of the complete cause of ac- 
tion. Freeraansburg B. & L. Ass. ts, 
Rembold 858 

Partnership— Execution of Note— Denial of. 
— Under a rule of court that no proof of 
partnership or execution of written in- 
strument is necessary, unless denied by 
affidavit, such denial in the affidavit of 
defence is sufficient to put plaintiff on 
proof. County Bank ts. Henning . . . a93 

Forfeiture of bail. — Discretion of coui*t as 
to forfeiture of bail may be invoked 
even after judgment for want of suffi- 
cient affidavit. Com. vs. Brandt . . .413 
AGENCY : See Attorney at Law ; Bor- 
oughs ; Contract ; Evidence ; Hawk- 
ing AND Peddling ; Judgment ; Mar- 
ried Women ; Statute op Limita- 
tions ; Telegraph Company ; War- 
ranty. 

Solicitors (real estate agents) as stake- 
holders. Article 72 

AGREEMENT: See Contract. 

ALDERMEN AND JUSTICES OF THE 
PEACE: 
Jurisdiction — Trespass, — An aldei*man has 
no jurisdiction to enter judgment 
against a defendant for damage done to 
the plaintiff's wagon, by colliding with 
it while driving on the public road. 

Zech vs. Groff 84 

Jurisdiction — Nuisance, — Justice has no 
jurisdiction in suit for damages for nuis* 
ance. Heisey vs. Witmer 119 



Jurisdiction. — Affidavit that title to real 
estate ** may come in question'' sufficient 
to deprive alderman of jurisdiction. Act 
of March 22, 1814, repealed by Act of 
May 29, 1879, or at all events does not 
apply where thei-e was jurisdiction under 
Act of 1810. Shober vs. Henry .... 121 

Jurisdiction — Trespa4ts — Certiorari, — A 
justice oi the peace has jurisdiction of a 
claim for damages occasioned to a plain- 
tiff by a defendant's throwing lime into 
a mortar box along a public street, so 
that the plaintiff passing by is splashed 
and has her clothes discolored. Lehr 
vs. Kuauss .... 149 

A judgment in trespass rendered against 
two persons will not be reversed on cer- 
tiorari for that reason ; an appeal is the 
proper remedy. — Ih, 

While the proceedings before a magistrate 
cannot be inquired into on Tuibeas atrpus 
where he had jurisdiction, they may be 
so far examined into, and evidence can 
be heard to determine whether or not he 
had jurisdiction. Com. tj«. Walker . .210 

Practice — Evidence — Record, — A magis- 
trate is not bound to write down the evi- 
dence at a hearing, although requested 
to do so, and the evidence need not be 
set forth at large on his docket, nor the 
particular facts proved by the different 
witnesses. It is sufficient to state the 
demand and the kind of evidence pro- 
duced to support it, whether written or 
oial. Evans 178. Brobst 278 

Presumption — Certiorari. — On the hearing 
of a certiorari to a magistrate every rea- 
sonable presumption will be made in 
favor of his proceedings consistent with 
the record. — lb. 

Docket— Evidence, — The docket of the just- 
ice is the best evidence of the cause of 
action, and cannot be varied or contra- 
dicted on certiorari. — lb. 

Practice, — A magistrate need not conform 
to the strict rules of pleading in an ac- 
tion brought before him.— i6. 

Attachment — Ch4)se in Action, — A chose in 
action or debt due by the garnishee to 
the defendant is not subject to attach- 
ment under the Act of 1874. Munford 
vs. Deyoo 872 

Jurisdiction. — ^Jurisdiction cannot be con- 
ferred upon a Justice of the Peace by 
reducing the demand below $300, by set- 
ting off another independent debt be- 
tween the parties. Wanner vs, Zimmer- 
man , 410 

APPEAL : See Errors and Appeals. 



APPENDIX : 

ASSESSORS : 



See Equity. 
See Cities. 



ASSIGNMENT FOR THE BENEFIT OF 
CREDITORS: See Landlord and 
Tenant. 
Status of Assignee, — An assignee for the 
benefit of creditors is merely a repre- 
sentative of the debtor with his rights 
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only, and is not a representative of the 
creditors. He cannot avoid a previous 
fraudulent transfer of the debtor's prop- 
erty. Horlacher ««. Bertolet 17 

Partnership. — Assignment by one partner 
not a dissolution of tho partnership, but 
places assignor's interest in custody of 
the law. — lb. 

£fXemption. —Reaervsition of $300 exemp- 
tion in deed of assignment gives neither 
assignee or subsequent execution credi- 
tors on judgment with waiver a right 
to claim it» unless the reserved right is 
exercised at time of appraisement. Long 
vs. Wilson 44 

Execution after assignment. — A levy under 
an execution on a judgment subsequent 
to an assignment upon goods of the debt- 
or not embraced in the appraisement will 
not be set aside, when the question of 
title as between plaintiff and claimant is 
in dispute. — lb. 

Exemption. — Assignor cannot have part of 
exemption out of real estate, unless he 
elected to take it therefrom. Shade 'os, 
Magee 177 

Assignor cannot claim exemption against 
first judgment with waiver, but can 
against second jugdment without waiver. 
— lb. 

Execution and levy before assignment — 
Status of. — Whereon execution a levy is 
made before the day of an assignment 
for the benefit of creditors by the defend- 
ant, the goods so levied on are not part of 
the assigned estate, but are a satisfaction 
pro tanto of the judgment, and the judg- 
ment creditor is entitled to a dividend 
out of the estate only on the balance of 
his judgment unpaid by the sale of said 
goods Assigned estate of Jesse Wetzler . 187 

Sales — Possession. — Act of 1876, to enable 
a purchaser of real estate from an as- 
signee to gain possession, applies not 
only to judicial sales, but also to sales 
by authority of the deed of assignment. 
Kegerreis' Assd. Estate 194 

In proceedings under the Act of 1876. the 
Court cannot pass upon the question of 
the legal title of the assignor, but can 
only examine into the regularity of the 
sale and the mere right to possession of 
the purchaser. — lb. 

ASSUMPSIT: See Costs; Judgment. 

ATTACHMENT: See Aldermen and 
Justices op the Peace ; Decedents' 
Estates. 
Garnishee must set up exemption of his 
principal debtor. Note 248 

ATTACHMENT UNDER ACT OF 1869: 
See Equity. 

ATTACHMENT-EXECUTION: See Db- 
cedents' Estates; Exemption (Debt- 
or's). 

ATTORNEY : See Warrant op Attor- 
ney. 
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ATTORNEY AT LAW : See Trusts. 

Disbarment of. — Court has power to admit 
attorneys to or remove them from prac- 
tice. When attorney will be disbarred 
for embezzlement notwithstanding de- 
fence of insanity. In re G. C. Kennedy.. 257 

Incomes of English lawyers. Article . . 312 

Advantage of American lawyers. Article. 820 

Attoi^ney and client— Power of Attoimey to 
bind client — Satisfaction of judgment — 
The attorney who acted as agent for the 
plaintiff in making a loan has no im- 
plied authority to collect the principal 
or interest of the judgment given to the 
plaintiff for said loan, and cannot place 
his name on the margin of the record as 
attorney for the plaintiff and enter sat- 
isfaction so as to bind the plaintiff with- 
out express authority, which authority 
should be shown on the record. The 
consent of the plaintiff to the collection 
of interest by the attorney does not giye 
him authority to collect the principal. 

Slaymaker vs. Herr 342 

ATTORNEY IN FACT : See Statute op 

Limitations. 
AUDITOR: See County Auditors; De- 
cedents' Estates ; Evidence. 
BAIL : See Execution ; Slander. 

Surety ^Forfeiture. — Where the surety on 
a bail bond makes an effort to arrest and 
bring in for trial a fugitive defendant, 
and fails, the forfeiture of bail will not 
be disturbed; but surety will be al- 
lowed expenses. Com. vs. Brandt . . . 413 
BANKS AND BANKING. 

Endorsement of checks ** for deposit." 
Effect of. Collecting bank. Note.. . 56 

Collecting banks. Article 95 

** Acceptance " of a check. What is for- 
gery. Article 151 

Draft by one bank on another is a check, 
not a bill of exchange. Note 184 

Bona fides of indorsees. Article 207 

Bankers' lien. Article 891 

BEQUESTS : See Decedents' Estates. 
BICYCLE: See Roads, Streets and High- 
ways. 
BONDS: See Bail; Judgment; Replevin; 

Sheriff. 
BOROUGHS : See Railroads and Rail- 
ways; Roads, Streets and High- 
ways. 

Hawking and peddling. — The chief burgess 
of a borough has no jurisdiction to en- 
force by summary conviction the collec- 
tion of a penalty for peddling without a 
license. Galitzin Borough vs. Gains . . 61 

FiTUs — Certiorari — A burgess having same 
jurisdiction as a justice of the peace, a 
certiorari to bring up his proceedings 
for the collection of a fine for a breach 
of a borough ordinance may issue with- 
out a special allocatur. Borough of Ed- 
wardsville vs. Rice 110 

Peddling — Citizen cannot be arrested with- 
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out warrant for peddling in violation of 
borough ordinance. Pittston Borough 
M. Dimond 120 

Incorporation— Women. — The law makes 
no distinction between male and female 
freeholders in proceedings to incorporate 
a borough. Aki-on borough 172 

Policemen, — Appointment of policemen un- 
der Act of 1895, solely with councils, and 
does not require an ordinance submitted 
to the burgess. Com. vs. Miller. . . . 180 

Peddlers — Tax. — Boroughs cannot tax non- 
residents in permanent business outside 
state, but doing transient business in 
State by agents. S. Bethlehem V8. Hack- 
ett, Carhart & Co 196 

Penalty — License Tax. — Penalty of fine of 
**not less than $100," prescribed by Act 
' of 1889, as to tax on transient business, 
unconstitutional. — Ih. 

Electric poles— Borough may tax telephone 
poles, although it bad previously granted 
rights to the company in consideration 
for which the company agreed to main- 
tain a telephone for the borough, etc. 
Bethlehem w. Pa. Tel. Co 204 

Hawking and peddling, — Agent of a New 
York company cannot be arrested for 
hawking and peddlmg in Pennsylvania 
under a borough ordinance, as such or- 
dinance affects inter-state commerce. 
Com. vs. Walker 210 

Nuisance — Removal of— Trees. — Boroughs 
may remove nuisances, but will be en- 
joined from removing trees from side- 
walk declared a nuihance by an ordi- 
nance not of general application. Gitt 

vs. Hanover 372 

BRIDGES: See Roads, Streets and High- 
ways. 
BUILDING ASSOCIATION: See Married 
Women. 

Prepaid stock lawful. Note 80 

Dues — Debt. — The amounts of money paid 
as dues on the shares of stock held by a 
borrowing member, are not credited as 
payment on the debt. Freemansburg 
B. & L. Assn. vs. Rembold 358 

BURGLARY : See Criminal Law. 

CAPIAS : See Slander. 

CERTIORARI : See Aldermen and Jus- 
tices OF the Peace ; Boroughs. 

CHECK: See Banks and Banking. 

CHARTER: See Railroads and Rail- 
ways. 

CHOSE IN ACTION: See Aldermen and 
Justices of the Peace. 

CHRISTIAN SCIENCE : See License. 

CHROMOS: 

Legality of "Chromos." Article. . . . 899 

CITIES : See Liquor Law ; Railroads 

AND Railways ; Roads, Streets and 

Highways. 

Fire— Failure of water. — Loser by fire can 

not recover damages fiom water com- 
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►any for failure of water supply, 
•ote 160 

Mandamus— Set ojf.— A mandamus will bo 
granted to compel payment by city to 
county of a judgment, although county 
treasurer holds license moneys due city, 
and a motion for reargument is pendiog^ 
to open the judgment, when county of- 
fers to credit license money and no mo- 
tion for reargument was made for more 
than a year. County vs. City of Lan- 
caster . . 201 

The fact that the terms of some of the 
members of councils of the city expired 
since the institution of the mandamus 
proceedings, does not affect said pro- 
ceedings. — Jb. 

City Treusurer— Voucher. — A final judg- 
ment against a city is a sufficient voucher 
on the city treasurer to pay, although 
the money in the treasury has been ap- 
propriated for other purposes. — lb. 

Water pipes.— LoddA Act of March 21, 1886, 
and General Act of May 25, lb87, pro- 
viding for ascertainment of damages for 
laying water-pipes are not inconsistent 
and are therelore concurrent, and both 
in force in Lancaster. Shroderr*. City. 316 

Street-sprinkling. — Assessments can not be 
made on abutting property for street 
sprinkling. Note 325 

** Oriel^^' bulk and hay windows.— Nuisance, 
— While an **oiiel ** window projecting 
outward from the second story of a house, 
fourteen feet above the sidewalk, is not 
within the meaning of an ordinance for- 
bidding the construction of a ** bulk or 
bay window extending beyond the Irout 
line," it is nevertheless a nuisance p^r 
se, and the city authorities will not bo 
enjoined from removing it. Hess vs. 
Stauffer .370 

A **bulk window " is the frame work in 
the front of a shop or store. — lb. 

A ** bay window " is a window projecting 
outward from a wall and reaching to the 
ground. — lb. 

Assessors.— Act of 1889 does not create a 
new office of assessor in Lancaster but 
merely lengthens the term of the office, 
already existing, from one to three 
years ; there is no office of " City 
Assessor" in Lancaster. Kuhlman vs. 
Smeltz 877 

Jury — Oouncilmen, — In suit against city, 
persons should be excluded from jury 
who had been councilmen. County m. 

City of Lancaster 81, 805 

COLLATERAL INHERITANCE TAX: 

See Decedents* Estates. 
CONFLICT OF LAWS: See Contract; 

Decedents* Estates. 
CONSTABLES : See Boroughs ; Criminal 
Law ; Fees ; Statute op Limitations. 
CONSTITUTIONAL LAW. 

Religious Exercises. — What constitutes re- 
ligious religious exercises in publio 
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schools under Art. 1, Sec. 8. Steyenson 
va. Hanyon 174 

BenaJ.ty — Boroughs — License tax, — Penalty 
of fine of *'not ^m than $100/* prescribed 
by Act of 1889, as to tax on transient 
business, unconstitutional. S. Bethle 
hem M. Hackett, Carhart & Co 196 

Hawking and Peddling. — Act of April 17, 
1846, unconstitutional. Com. vs. Rooney. 209 

Scalpers. — Law against railroad ticket 
scalpers unconstitutional. Note . . ■ 312 

Extending by title.-The Act of June 10, 1881, 
P. L., 106, is an attempt to extend two 
several Acts by their titlew, and as such 
is unconstitutional and void, as being in 
conflict with Art. Ill, § 6, of the Conhti- 
tution of Pennsylvania. Reynolds Lum> 
ber Co. vs. Reynolds 883 

Liverymen. — Act of March 22, 1877, for 
protection of liverymen, unconstitution- 
al. Com. vs. Moore 897 

CONSTRUCTION : See Acts ; Decedents' 

ESTATKS. 

Of word *• con tents' Mn insurance policy. 

Gxaybill vs. Peun. Twp. Mut. Ins. Co. . 297 
Of words ** uniformity throughout the 

Commonwealth" in Act of May 23, 1893. 

Fraim vs. Lancaster Co 880 

CONTRACTS : See Boroughs ; Costs ; Ex- 
ecution ; Exemption (Widow's); In- 
surance; Parent and Child; Mar- 
ried Women; Mechanic's Lien; 
Railroads and Railways; Seduc- 
tion. 

Effect of indefiniteness on contracts. 
Note 66 

Consideration. — Settlement and preven- 
tion of litigation is a good consideration, 
and a promise by a claimant to give up 
property to another claimant if proven 
to be his is binding. Funk vs. Smith . 164 

Refusal of wife to siqji conveyance. — A 
man whose wife did not join with him in 
a contract for the sale of land, and who 
refused to execute the conveyance, can- 
not be compelled to execute it, with a 
deduction from the purchase price of the 
*value of her dower interest. Note . . 200 

Sale — Lex loci contractus.— ^^\\Q\e^ the trav- 
eling agent of a Baltimore house offered 
tobacco for sale by sample to a resident 
of Pennsylvania, and the latter offered a 
lower price than the agent was author- 
ized to accept, and he telegraphed the 
offer to his principal, who in answer 
authorized him to close the bargain at 
the terms offered, the contract was not 
a Maryland contract, and not governed 
by the law of that state to the effect that 
a sale to one who knows himself to be 
insolvent passes no title. Penninghaus 
vs, Jacobs 203 

Conversion of horse flesh. Article . . . 208 

What constitutes. — To constitute a contract 
there must be the assent of minds to the 
same thing in the same sense. Lancas- 
ter Silver Plate Co. vs. Nat. Fire Ins. Co. 282 
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Third party cannot sue on contract for his 
benefit. Note 386 

CONTRIBUTORY NEGLIGENCE : See 

Negligence. 
CORPORATIONS. 
Abuse of power of directors. Article. .110 

COSTS : See Criminal law; Equity ; Er- 
rors AND Appeals ; Execution ; Li- 
quor Law. 

Witness Fees. — Where the losing party pays 
the witnesses of his opponent and takes 
an assignment of their fees, he is not en- 
titled to the costs which have been paid 
into court on that account, but they 
must go to the party in whose favor they 
were taxed. Hartley vs. Hoppee ... 18 

Continuance. — Where a case was ordered 
on the trial list by the plaintiff and con- 
tinued on thedefendant*s motion for the 
reason that no declaration had been filed 
the defendant is not entitled to have 
taxed his bill forwitnesses for that term. 
Perry vs. Williams 85 

Bills of cost*^ — Accura^iy of. — Bills of costs 
should be clear and accurate. When 
will be set aside for inaccuracy. Sim- 
mons vs. Miller Soap Co 59 

Verdict for less than one hundred dollars. — 
When verdict for lehs than $100 will not 
carry costs, no affidavit having been filed. 

Lane & Co. vs. Lebzelter 222 

COUNTY : See Cities ; I^quor Law ; 
Roads, Streets and Highways. 

COUNTY AUDITORS. 
Foor Directors — Surcharge, — The annual 
Board of County Auditors must confine 
their investigation of the accounts of of- 
ficers to the previous year, and a sur- 
charge in report for 1895 relating to 1893 
will be stricken off by the Court. If 
matter of the surcharge really related to 
1894, the law will not permit correction 
of the error on exception. Poor Di- 
rectors have discretion in purchasing 
supplies which cannot be interfered with 
in absence of fraud. In re County Audi- 
tors' Report^ • • .... 409 

COURT : See Affidavit of Defense ; Er- 
rors AND Appeals ; Divorce ; For- 
eign Attachment; Railroads and 
Railways ; Roads, Street and High- 
ways. 
Power of Courts to provide themselves 
with proper court- rooms. Article. . . 64 

CRIMINAL LAW. 

Worldly employment. — Several acts of 
worldly employment on same day but a 
single violation of Act of 1794. Com. 

r«. Moses 46 

Embezzlement by broker — Indictment — 
When insufficient. — An indictment, under 
Section 114 of the Act of 1860, against a 
broker for converting to his own use 
money intrusted to him, should set forth 
specifically the nature of the offense, 
and of the transaction between the de- 
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fendant and the proBecutor, and tbe pur- 
pose of the trust. It is not sufficient for 
the indictment to set forth mere'y that 
the defendant, being a bioker and **en- 
tinisted for safe custody " with the 
money of the prosecutor, ** unlawfully, 
with intent to defraud, did convert and 
appropriate " said money. Com. vs. 
Fahnestock 52 

FaUe pretense — Jurisdiction. — A vendee 
who made false representations to the 
vendor's agent in another county is in- 
dictable in the county where the repre 
sentation was received and acted upon, 
and the sale made. Com. vs. Karpouski. R4 

Right to shoot a burglar. Article. ... 08 

Turnpikes. — Indictment for not keeping 
turnpike in repair must set forth where 
and in what respect defective. Com. vs. 
Columbia & Washington Turnpike Co. . 92 

Perjury. — What necessary to prove to sus- 
tain indictment for perjury and what in- 
dictment must aver. Com. vs. Ryder . 97 

Bill of costs— Affidavit to.— Where alleged 
perjury was in affidavit to bill of costs 
court may examine bill of costs on mo- 
tion to quash indictment — lb. 

Act requiring ajffldavit. — An indictment for 
perjury will oe quashed when there was 
no Act of Assembly requiring the affi- 
davit to be made. — Jb. 

Legal process — Landlord's warrant. — A 
landlord's (distress warrant is not legal 
process within the meaning of Section 8 
of the Penal Code of 1860, and an in- 
dictment will not lie, under that section, 
for resisting the execution of such war- 
rant. Com. vs. Nichols 151 

Constable — Subpamas. — Constable is not 
bound to serve subpoenas. If he does so 
in a criminal case he is entitled to com- 
pensation, not as a constable under Act 
of 1895 but under the sheriff's fee bill. 
Meagher vs. Clearfield Co 183 

Has a criminal jury a right to judge the 
law ? Article 200 

Pronecutor to pay. — When Grand Jur.> ig- 
nored the bill and put the costs on the 
prosecutor. Court will not interfere, not- 
withstanding a prior commitment on 
same charge. Com. vs. Gilgallon . 2G3 

Forfeited recognizance — Execution. — De- 
fendant not entitled to stay of execution 
on judgment on forfeited recognizance. 
Com. \s. Markei-t and Rieker 281 

Slander. — Not slander to falsely say " he 
sued me for selling liquor on Sunday." 
8mith vs. Kegel 302 

English Criminal Practice. Article . . . 327 

Nol. pros.— Costs.— ^ hem 2^, true bill has 
been found by a grand jury, and a nolle 
prosequi has been entered to the indict- 
ment by the district attorney, with the 
leave of the court, the county is not 
liable for the costs. The entry of a tioZ. 
pros, cannot be pleaded in bar of a 
second indictment for the same offence. 
Williams vs. Luzerne Co 326 



The Act of May 19, 1887, P. L., 188, refers 
only to cases of misdemeanor whei-e the 
case has been terminated, either by an 
ignoramus to the bill, or by a verdict aud 
sentence of the court — lb. 

Grand jury — Venire — Defect. — When ven- 
ire to summon grand jury not invali- 
dated by mistake in wording, it having 
been properly executed. Com. vs. Smith 
& Graybill 329, 337 

The court has power and authority to sum- 
mon the grand jury for one of tbe reg- 
ular quarterly terms of criminal court 
as previously fixed, ordered and adver- 
tised, to meet prior to the time so fixed 
for holding the said regular term, and 
at a time for holding an adjourned ses- 
sion of court, in order to pass upon in- 
dictments which would otherwise have 
come before them at the regular term, 
and might then have been barred by the 
statute of limitations. — lb 829 

Jurors — Draining c?/.— Method of drawing 
jurors in Lancaster county. Duties of 
commissioners, sheriff and judge. — lb. 337 

Jurors — Drauing of — Oaths. — It is not nec- 
essary for the sheriff to take that part 
of the oath prescribed by section 87 of 
the Act of 1834 relating to the selection 
of jurors and filling of the jury wheel, 
as be no loLger has anything to do with 
selecting the jurors. — lb. 

It is not necessary for the judge who par- 
ticipates in the filling of the jury wheel 
and drawing of juroi^s therefrom to take 
the oath prescribed by section 87 of the 
Act of 1834, nor any other oath than that 
which he took on assuming the duties 
of his office as judge. — lb. 

It is not necessary for the jury commis 
sioners to take the whole oath prescribed 
by section 87 of the Act of 1834 before 
drawing jurors from the jury wheel 
which had been filled by their predeces- 
sors in office. — lb. 

Murderer may inherit from person he kills 
for inheritance. Note 352 

Admission by counsel — Statutory rape. — 
In a criminal trial an admission by the 
defendant's counsel is not equivalent to 
an admission by the defendant himself. 
Admission of paternity of child in stat- 
utory rape. Com. f«. Stan ffer 361 

Maintenance.— kmovkvii of order of main- 
tenance. When will be increased. Com. 
vs. Herr 361 

DAMAGES : See Aldermen and JusTrcHS 
OP THE Peace ; Cities ; Employer 
AND Employee ; Landlord and Ten- 
ant ; Married Women ; Railroads 
AND Railways ; Roads, Streets and 
Highways ; Water Rights. 

A curious decision. Article 247 

Damage to public statue by taking away 
funeral decoration left on it. Article. . 804 

DEBT : See Affidavit of Defense ; Al- 
dermen ; Building Association ; Dk- 
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cedents' Estates ; Foreign At- 
tachment ; Sbt-opp ; Partnership. 

Pre-existing debt as a consideration. Ar- 
ticle 368 

DECEDENTS' E-^TATES: See Errors 
AND Appeals; Exemption (Widow's); 
Fees ; Statute of Limitations ; 
Trusts and Trustees. 

Wills — Construction. — In construing a 
will, words must be read in their plaia 
and ordinary sense and whole scheme of 
will considered. Stevens Estate . . 1 

Charitable trusts— Accumulations, — Testa- 
tor gave a legacy to his nephew on cer- 
tain conditions, and if these were not 
fulfilled and the aggregate '^shuU then 
amount to $50,000," it was given to a 
charity. The conditions not being ful- 
fiilled and the estate not then amounting 
to $50,000, held that it should be held 
until it did reach that sum, and then de- 
voted to said charity. — 76. 

E^xecutors — Notes, — Executor cannot bind 
estate ' by endorsing and discounting 
promissory notes. Farmers' Bank vs, 
Griel 28 

Interest — Rent. — No interest on rent is al- 
lowable as a preferred claim. Vaude- 
grift's estate 84 

Advancements^ Evidence— Declarations. — 
Where the share of a son of the decedent 
is claimed before the auditor by attach- 
ing creditors, another son is competent 
to testify as to declarations made to him 
by his father to establish advancements 
made to his brother. Wiest's estate. . 41 

Evidence is competent of the declarations 
of a decedent to thiid parties in the ab- 
sence of his son, to establish advance- 
ments to the son. — lb. 

If there is evidence of acts done or decla- 
rations made at the time of the transac- 
tion tending to prove that the money 
was then so intended by the father, his 
subsequent acts and declarations in rec- 
ognition of the original act and intention 
are entitled to weight. — lb. 

Memorandum book beaded •*Dr. andCr." 
does not show that charges were not ad- 
vancements. — lb. 

Persons unheard of for seven years. — Admin- 
istrators cannot be compelled to pay over 
estate to heirs at end of seven yeai*s 
with(mt proof of death. Beck's estate . 43 

Administration on estate of living person. 
Article 47 

Distribution in forum where fund raised — 
Domicile— Situs of fund—Collateral inher- 
itance tax. — Where letters of adminis- 
tration were taken in the forum where 
the assets were found, in Pennsylvania, 
the domicile of the decedent being in 
another State, and the next of kin and 
sole heir resides in the said forum, and 
the only known creditor presented his 
claim there for collection through coun- 
sel, although i*esiding at the decedent's 
domicile, it is not necessary for said ad- 



ministrator to remit the balance in his 
hands to an administrator to be appointed 
at the decedent's domicile for distribu- 
tion. The estate was subject, to collat- 
eral inheritance tax in Pennsylvania. 
Estate of John Weaver 67 

Letters— Debts, — Administration is not nec- 
essary to enable an heir to take title to 
personal property of a decedent, where 
there were no creditors and only one 
heir. Where twenty seven years has 
elapsed since the death of the decedent, 
it will be presumed that the debts were 
paid, if thei-e were any. Estate of John 
Hege, Sr 105 

Administrator — Rents. — On the distribu- 
tion of a decedent's estate by an auditor, 
an exception filed by his widow, with 
reference to rents of real estate collected 
by the administrator and not charged in 
the account, cannot be considered by 
the auditor. Her remedy is against the 
administrator individually. — lb. 

Agreement between legatees and husband of 
decedent. — Where a husband, not men- 
tioned in his deceased wife's will, makes 
an agreement with legatee, allowing him 
net income of estate during his life, he 
is entitled to income accrued previous to 
agreement. Irwin's estate 129 

Amount of interest under agreement. — 
Method of ascertaining amount of estate 
and interest of said husband on death of 
executo**. — lb. 

Parent and child — Express contract — Evi' 
dence. — Precise terms of express contract 
by parent to pay child for serviceH need 
not be shown to establiHh claim against 
estate of parent. Schaubers estate . . 166 

Death benefit — Funeral expenses. — Daugh- 
ter cannot recover from insolvent dece- 
dent's estate amount of funeral expenses 
paid out of a death ben 'fit. — lb. 

Audit — Withdrawal of claim. — Claimant 
may withdraw claim from auditor and 
enter action at law, but nonsuit will 
be entered in such action unless with- 
drawal is established. What insufficient 
proof of withdrawal. Ereokel vs, Mc- 
Cullagh 179 

Wills— Construction — Rule in Shelly^ s case 
— Issue. — When words of distribntive 
modification will not overcome presump- 
tion, that ** issue" is a word of limita- 
tion, and rule in Shelly 's cane applies. 
Grimes vs. Shirk 228 

Rule in Shelly'^s case. — Rule in Shelly's 
case is a rule of law, not of construction, 
and is applied regardless of intention. 
—lb. 

Testamentary charge — Lien of, — When tes- 
tamentary charge is not discharged by 
bankruptcy and sheriff sales. Weiler's 
estate 244 

Advancement to legatees deducted from lun- 
atic widow"* s share. — Advancement by 
executors to legatees for suppoit of lun- 
atic widow during pendency of proceed- 
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inp^s to have her take against will should 
be deduoted from her share, she taking 
against will. Hambright's estate. . . 249 

Insolvency — Mortgagee — Interest. — Mort- 
gagee claiming against estate of insolv- 
ent decedent allowed dividend on prin- 
cipal, with inteiest only to decedent's 
death. Keebler's estate 254 

Rents. — Executors have mere naked power 
of sale, and no authority to collect i-ents 
from real estate, and become liable to 
account as trustee for rents, collected in 
other forum than in Orphans' Court. 
Young's estate 262 

Executors — Dismissal of. — When execu- 
tors will not be diHUiissed for misman- 
agement in absence of fraud. — ]h. 

Deduction from son^s share — Advancement. 
— Amount directed to be deducted from 
a deceased son's share, presumably for 
advancement, should be distributed 
among all shares, including children of 
said deceased son. McOonomy's es- 
tate 293 

Wills — Construction — Bequest to class. — A 
bequest to a number of persons not 
named but answering a general descrip- 
tion is a gift to them as a class, but the 
intention of the testator as to who shall 
constitute the class must be first sought, 
and the rule that only those take who 
are in being when the gift vests will not 
apply if the testator's intention appears 
otherwise. Denlinger's estate 345 

Evidence — Privileged communications. — 
While ordinarily the communications 
between husband and wife are presumed 
to be made in such confidence as to be 
privileged communications, the defiant 
declarations of misconduct and inten- 
tion to persist in the same made by a 
husband to a wife are not privileged. 
Seitz vs. Seitz 848 

Evidence — Testimony of libellant. — Under 
Section 5 of the Act of May 28, 1887, 
where the respondent in proceedings for 
divorce has been personally served with 
the subpoena, the libellant may testify to 
the conduct of her husband which she 
has witnessed, or his statements made to 
her touching the ground of complaint. 
— lb. 

Murderer may inherit from person he kills 
for inheritance. Note 352 

Specific devises — Legacies. — Real estate 
specifically devised cannot be resorted 
to for payment of a pecuniary legacy in 
case of a deficiency of personal estate. 
Martin's estate 359 

Wills — Construction of. — Main intent must 
be taken where will is obscure. Con- 
struction of obscurities in meaning of 
words ** payment" and "devises." 
Charge against devise. Lefever's estate. 401 

Debts — Attachment. — A creditor of a de- 
cedent's estate cannot attach debts due 
his deceased debtor. The legal repre- 
sentatives of a decedent alone have the 



PAGB 

right to demand payment of a debt due 
their decedent. Gottshalk vs. Knipe, 
et al 408 

Mansion house. — The house occupied by 
the widow may be termed the mansion 
house, and as such cannot be sold for 
the payment of the decedent's debts, 
until the other real estate be converted 
by the executors, either by the mortgag- - 
ing or sale of the latter. Taylor's es- 
tote 414 

Widow— Domry — Will. — A widow, by ac- 
cepting the provisions of the will in lieu 
of do^er becomes a purchaser for value, 
and as such is entitled to a life estate 
given her by the will in preference to 
other devisees. — 76. 

DEED : See Contract ; Exucution ; 

Liquor Law ; Roads, Streets and 

Highways. 
DEMURRER : 

Is demurrer a personal afiVont ? Article. 874 
DEPOSITIONS ; Se« Divorce. 
DESERTION: See Exemption (Widow's); 

Divorce ; Married Women. 
DEVISE : See Decedents' Estates. 

DIVORCE : 

Evidence — Notice. — When no personal ser- 
vice of subpoona or notice of taking de- 
positions, libellant incompetent except to 
prove marriage. Grimes vs. Grimes . 28 

Desertion. — What evidence insuflicient to 
prove desertion. — lb. 

Jurisdiction. — Where the common domicile 
of the parties was in another State, and 
if any desertion occurred it took place 
in that State, and there is nothing to 
show that the husband left such domi- 
cile, and no appearance or service, the 
Court has no Jurisdiction. — lb. 

Desertion. — When a husband purposely 
goaded his wife int^ a desertion in or- 
der to get a divorce, it will not be 
granted. Rounvh vs. Rounch 134 

Clerk of court has a right to refuse to fur- 
nish divorce proceedings to a newspaper 
for publication. Note 264 

Cruel treatment — Divorce — Evidence — Ver- 
dict. — Where on a jury trial of an action 
for divorce for cruel treatment the evi- 
dence was conflicting as to continuous 
use of threatening, abusive and profane 
language by the defendant, and there 
was no actual personal ill usage, and the 
verdict was for the plaintiff, the court 
nevertheless refused a decree of divorce 
on the ground that the evidence was 
wholly insufficient. Wolf vs. Wolf . . 324 

DOCKET: See Aldermen and Justices 
OP THE Peace. 

DOWER : See Contract; Decedents' Es- 
tates. 

DRAINAGE: See Water Rights. 

DURESS : 
Duress of goods. Article 376 
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EASEMENT: See Railroads and Rail. 

WAYS. 

EJECTMENT: See Execution; Rail- 

ROADS AND RAILWAYS. 

ELECTRIC POLES ; See Boroughs ; 
Equity; Roads, Streets and High- 
ways. 

ELECTRIC RAILWAYS : See Mechanic's 
Lien ; Railroads and Railways. 

EMBEZZLEMENT: See Attorneys at 
Law. 

EMINENT DOMAIN: See Railroads 

AND Railways. 
EMPLOYER AND EMPLOYEE: See 
Errors and Appeals ; Married Wo- 
man. 

Employee ui^jastly discharged may main- 
tain Buccessiye actions for installments of 
wages. Note 264 

Liability of master for negligence on part 
of servant. Article 279 

Liability — Negligence — PcUent applicmce of 
einployer,'-ln action for damages, test 
of liability not danger but negligence. 
Negligence can never be imputed from 
the employment of methods and machin- 
ery in general use in the business, and 
where an employee was injured while 
running a machine from which his em- 
ployer had temporarily removed a safety 
appliance of his own * invention with 
which the employee was accustomed to 
work the machine, but which was not in 
general use in the business, it was not 
negligence for the employer to so re- 
move it and order his employee to work 
the machine without, if he gave proper 
instruction and warning to the employee. 
Reese vs. Hershey. 858 

In an action for damages for an accident 
to an employee, evidence is not admis- 
sible to show that the employer was in- 
sured against any loss from any accident 
to his employees. — lb, 

EQUITY : See Boroughs; Cities ; Execu 
tions ; Railroads and Railways. 

Jfraud.— Equity will not relieve a party 
from the consequences of a fraud assisted 
by his own fraudulent acts. Horlacher 
vs. Bertolet. 17 

Injunction — Tel^hone pole. — Erection of 
telephone pole in front of door or win- 
dow will be restrained by injunction. 
Russ vs. Pa. Telephone Co. 43 

Practice. — Hearings under amended exqity 
rules. Exceptions to findings of law 
and fact. When will be dismissed. Pa. 
R. R. Co. vs. Conshocken R. R. Co. . . 94 

Joint liability for torts in Equity. Article 127 

Account — Master. — Master may find as 
debtor accountants without specifically 
adding their names as defendants. Sei- 
bert vs. Dreisch 137 

Religious exercises. — What religious exer- 
cises will be enjoined in public schools. 
Stevenson vs. Hanyon 174 



Execution — Injunction. — Neither a simple 
contract creditor, nor an attaching cred 
itor under the Act of 1869, can enjoin a 
judgment creditor from proceeding to 
execution against the defendant, upon 
the ground that said judgment was con- 
fessed for the purpose of defrauding 
creditors. Myei-s vs. Ranch 140 

Practice — Answer — ' * Appendix " — Costs. — 
An answer should be expressed in as 
brief terms as possible, and need not an- 
swer all the divers circumstances set 
out in support of a fact alleged in the 
bill, nor should it contain matters irrel- 
evant to the questions raised by the bill. 
It should not set forth contracts, pro- 
positions, or other instruments in haec 
verba, but aver or proffer readiness to 
furnish copies of them. Such unneces- 
sary matter cannot be added as an *'ap 
pendix," so as to enable the defendant 
to draw costs for it as for his answer 
filed. Mohler vs. Ephrato Water Co. . 321 

ERRORS AND APPEALS: See Alder- 
men AND Justices op Peace; Evi- 
dence ; Starr decesis. 

Defective appeal — Remedy allou>ed.—yfh%n 
defective appeal from arbitrator's de- 
cision allowed to be remedied by court. 
Lagnan vs. Demarra's Ex'ors 142 

Appeal from aboard of arbitrators — Costs. — 
An appeal taken by the executor of a 
creditor of a decedent, from an awai*d 
in favor of another party against the 
decedent's estate allowed without paying 
costs under arbitration act.— /6. 

Charge of court — Omission. — When omis- 
sion to mention item of statement in 
charge not error. Brinser vs. Longe- 
necket . 225 

Form of verdict for guidance ojjury — War- 
ranty. — Not error for court to give to 
jury form of verdict in suit on warranty. 
— Tb. 

Presumption — Rema/rks of court.—lt will 
not be presumed that the jury heard and 
was controlled by the remarks of the 
Court not addressed to them. If it was 
so thought, the counsel should have 
asked the Court to instruct the jury to 
disragard them. Lane. Silver Plate Co. 
vs. Nat. Fire Ins. Co . . . .282 

•Tttry.— Judgment on verdict will not be re- 
versed for erroneous exclusion of certain 
persons from jury where no facts were 
in dispute. County vs. City of Lancas- 
ter 305 

New trial — Points— Duty of court. — The 
fact that on trial in answering the points 
as to negligence the Court did not set 
forth the duty of the employer to in- 
struct his employee, is not a cause for 
a new trial if this duty was clearly ex- 
plained in the body of the charge. 
Reese vs. Hershey. 353 

ESTOPPEL: See Execution; Roads, 
Streets and Highways. 
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EVIDENCE : See Affidavit ' of De 
FEN8E ; Aldermen and Justices of 
Peace ; Criminal Law ; Divorce ; 
Errors and ^^ppeals ; Insurance. 

Different defense before magistrate, —"Wheu 
defendaut denies liability for artiole pur- 
chased plaiutiff may show that only 
defense befoi*e magistrate was set off. 
Livingston vs. Stevenson 9 

Contract — Parent and child, —What evi- 
dence of contract of" parent to pay child 
for work sufficient to take case to jury. 
Glone vs. Arleth 21 

Or to establish claim against parentis es- 
tate. Schaubers Estate 160 

Divorce;^ Notice, — Where no personal ser 
vice was made on defendaut in divorce 
of subpoena or notice of taking deposi- 
tions, libellant incompetent except to 
prove marriage. Qrimes vs. Grimes . . 28 

Desertion. — What evidence of desertion in- 
sufficient in divorce case. — Jb. 

Advancements.— A son may testify as to 
declarations made to him by his deceased 
father concerning advancements to his 
brother. Third persons may also testify 
to such declarations which are entitled 
to weight. Memorandum book headed 
'*Dr. and Cr." does not show that the 
charges were not advancements. Wiest's 
Estate. . 41 

Railroad accident. — When evidence of neg- 
ligence and contributory negligence for 
jury. Action of defendant in erecting 
gates after accident evidence in suit for 
damages. City ordinance limiting speed 
of trains if reasonable also evidence. 
Witness a thousand feet from accident 
incompetent as to speed. Lederman vs. 
P. R. R. Co. . 65 

Notice. — Averment in report of street 
viewers of notice to city, conclusive in 
absence of oiher evidence. County vs. 
C'ity of Lancaster. ... 81 

Satisfaction of mortgage.— When evidence 
insufficient to warrant striking off of 
satisfaction of mortgage. Petition of 
Km ma Patterson 89 

Incompetent witntsses — When become com- 
petent.— Whtire witnesses were disinter- 
tfited and competent at the time their 
testimony was taken belVue the auditor 
on behalf of a claimant, but shortly after- 
wards, through the death of the claimant, 
became interested and disqualified, being 
heirs of the claimant, the said testimony 
can nevertheless be considered by the 
auditor. Hege's Estate. .... 105 

Auditor. — What evidence insufficient to es- 
tablish withdrawal of suit before audi- 
tor. Kreckel vs. McCullagh . . . . 179 

Exclusion of one party where other party 
dead — Judgment bond — Agtncy. — The 
rule that one party to a contract being 
dead the other cannot testify, prevents 
the defendants in a judgment bond from 
testifying, the plaintiff being dead, al- 
though the entire transaction was con- 



ducted, not by the plaintiff herself, but 
by her agent, a third party still living. 
Swade Ex. vs. Garman and Grib. . . . 193 

Habeas corpus — Jurisdiction. — Evidence 
can be heard on a hearing of habeas 
corpus to determine the question of the 
jurisdiction of the committing magis- 
trate. Com. vs. Walker 210 

Rule to open judgment — Presumption. — 
What evidence insufficient to move court 
to open judgment. Presumption in favor 
of judgment. Herrr*. Miller 238 

Warranty. — A vendee who defends, in a 
suit on a note for the purchase money, 
on an alleged breach of warranty, is in- 
competent to testify that he returaed the 
article to the vendor on discovering the 
breach of warranty, this being immate- 
rial. Eshleman vs. Lightner . . 241 

When sufficient to disbar attorney. In re 
G. C. Kennedy 267 

Privileged communications. — What does 
and what does not constitute privileged 
communications. 8eitz vs. Seitz . . . 848 

Damages for widening street — Title — Error 
— Practice. — In suit for liamages for 
widening street, plaintiff may testify 
that land was a gift from his deceased 
father. When such evidence is sufficient 
to fix ownership. In such suit testi' 
mony of witness that he *' would not 
give |1,5C0" for the land, though im- 
proper, is not error where no request 
was made to strike it off of the record. 
Royer vs. Ephrata Borough 385 

Damages for widening street.— In suit lor 
damages for widening street, plaintiff 
may testify that he had made a parol 
sale of the propei ty for $4,000, and after 
widening could only get |3,225. Rein- 
hold i». Ephrata Borough . . . . 388 

Partnership.— In a action against H., as 
surviving; partner of the firm of R. & H., 
on a a note signed R. & H., H. is a com- 
petent witness to deny partnership. 

County Bank vs. Henning 393 

EXECUTION: See Affidavit of De- 
fense ; ASSIQMMENT FOR THK BENE- 
FIT OF Creditors ; Equity ; Judg- 
ment ; Landlord and Tenant ; Part- 
nership ; HURETYSHIP. 

Notice to sheriff not to pay over pi'oceeds. — 
When a sheriff has been duly notified 
not to pay out proceeds of execution, he 
can either retain the money until sued 
and then ask for interpleader, or on pe- 
tition pay the money into court. O'Don- 
nel rs, Rorer .79 

Advancements, — A son of the decedent 
who has advanced funds for his mother's 
maintenance cannot charge them against 
her widow's exemption. Norton's es- 
tate 101 

Interpleading — Costs of keeping horse. — 
Where 3- sheriff levied on, as the property 
of X., a horse which was claimed by 
Y., who, however, failed to secure bail 
on interpleader proceedings and the 
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horso was sold by order of court, but 
was subsequently found by the jury to 
have been the property of Y., the sheiifi 
can not regain out of the proceeds of the 
sale the costs of the keeping and sale of 
the horse and of the interpleader issue. 
He should have demanded indemnity. 
Com. vs. Sides 145 

Postponement for fraud. — One who by 
trickery gets his execution first in sher- 
ifTs hands will be postponed. Davis' 
estate ... 159 

Riglit to levy on crops as personal prop- 
erty. Note 192 

Fixtures. — Refrigerating apparatus iu a 
brewery is part of realty. Frank Malt- 
ing Co. vs. York Mfg. Co 218 

'An agreement that a refrigerator in a 
brewery should not become part of the 
realty, but that it should remain the 
personal property of the vendor, does 
not affect mortgagee without notice, and 
the title passed to him by the sale under 
the mortgage.— 76. 

Estoppel .—^hn plaintiff is not estopped 
tiom claiming the refrigerating appar- 
atus as realty and passing to him under 
the mortgage because by the rule of 
court in the action of interpleader he is 
compelled to describe it in bis declara- 
tion as ** goods and chattels." — Ih. 

Equity — Title to land. — Equity will not in- 
terfere by ii\junction where title to land 
levied on is disputed, but will allow the 
matter to be settled by ejectment on 
sheriff's deed. Gnssinger vs. Booth . . 259 

Reasonable cause for second execution. — 
Costs. — When there were suspicious 
circumstances which led an execution 
creditor to believe that the defendant 
was trying to conceal some of his prop- 
erty, and he therefore issues a second 
execution, and on interpleader the jury 
find that said property did not belong to 
said defendant, the execution creditor 
will not be compelled to pay the office 
costs of the interpleader, but only his 
witness fees. Eberly r«. Aultman & Co. 275 

A forfeited recognizance of bail for failure 
of the principal to appear to a criminal 
charge is a debt to the commonwealth, 
and after judgment thereon the defend- 
ant is therefore not entitled to a stay of 
execution. Com. vs. Markert and 
Rieker. 281 

Bill of sale for goods — WJien does not pass 
title. — Where a defendant in an execu- 
ticm had previously executed to third 
parties a bill of sale for the personal 
property levied on. and delivered it to 
them, but they had allowed it to remain 
on the premises, they cannot maintain 
their title to it on sheriff's interpleader. 
Kuhu vs. Boldt . 803 

Partnership. — Interest of a partner in firm 
property (personal) cannot be claimed 
under interpleader act. Logan & Booth 
V9, Gest 390 



Labor claims. — There is no preference for 
labor claims until after sale, and no spe- 
cific lieu, and plaintiff may stay execu- 
tion notwithstandiug labor claims filed. 
Mettfett vs. Nolen et al 395 

EXECUTORS AND ADMINISTRATORS : 
See Accounts ; Decedents' Estates ; 
Errors and Appeals ; Exkmption 
(Debtor's) ; Landlord and Tenant. ' 

EXEMPTION (Debtor's): See Assign- 
ment FOR the Benefit of Creditors ; 
Attachment. 
Interest — Trust fund, — Exemption can 
only be claimed once on attachment out 
of interest of trust, and held under will 
by executor, each payment of interest 
being less than $800. Executors must 
hold interest above $800 pending attach- 
ment. Bremer vs, Mohn 326 

EXEMPTION (Widow's). 

Desertion, — A husband's causeless and 
wilful desertion of his wife does not con- 
stiiute a bar to her claim for widow's 
exemption. Grieves' Estate . .69 

Preference of. — Widow entitled to exemp- 
tion in preference to all debts and ex 
penses, except Register's fee for letters. 
Norton's Estate 101 

Release of. — Under the mairied persons' 
property act of 1898. a married woman 
has no power by contract with her hus- 
band to release her right to her widow's 
exemption after his death. Odenwel- 
der's estate 860 

FEES: See Accounts; Costs; Criminal 
Law; Liquor Law. 

0, G. Sales. — Act governing O. C. sales in 
Lancaster county is Act of February 22, 
1821. Act of June 12, 1878, not in force 
there. Oriel's estate .... 108 

Constables^ fees in Lancaster .-The expressly 
declared intention of the Act of May 28, 
1898, as to fees, being to create a uniform 

* fee bill throughout the Commonwealih, 
that act repeals the Act of April 2, 1868, 
which is a local and special statute. 
Fraim vs, Lancaster Co. . . S^O 

0. C. Sales. — When an estate consists of a 
number of purparts, which were sold to 
a number of purchasers, the ch rk of O. 
C. is entitled under Act of 1821 to $3 
for each purchaser. Oriel's estate . 405 
FINES : See Boroughs. 

FOREIGN ATTACHMENT : Pee Alder- 
men AND Justices op the Peace. 

Foreign attachment — Domicile. — A foreign 
attachment may be issued against the 
estate of a debtor who has left the State 
for the purpose and with the intenti(m 
of taking up a new domicile previously 
determined upon, although he has not 
as yet anived at the new domicile. 
Whitehill vs. Eicherly 49 

Citizens of other States. — A foreign attach- 
ment will lie in Pennsylvania at the suit 
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of a citizen of another State. Clafiiitj ««. 
Weiss 169 

Questions not for court. — The questions 
whether or not the debt for which for- 
eign attachment was issued was due, 
and whether or not a conveyance of the 
property to a third party before the at- 
tachment was without consideration and 
fraudulent, cannot be determined by the 
court on a rule to dissolve the attach- 
ment. — lb. 

Practice. — ^The defendant in forei^ at- 
tachment may by rule compel the plain- 
tiff to file an affidavit of claim. Hart- 
man vs. Wallach 869 

Interpleader, — There is no law authorizing 
an interpleader to try the title to prop- 
erty seized under a writ of foreign at- 
tachment, but the act of 1881, and that 
is unconstitutional. Reynolds Lumber 
Co. vs, Reynolds 883 

FORGERY : See Banes and Banking. 

FRAUD : See Assignment for the Bene- 
fit OF Creditors ; County Audi- 
tors; Equity: Foreign Attachment; 
Statute of Frauds. 
One cannot profit by his own frauds. 
Davis' estate 159 

GIFT : See Married Women. 

GRAND JURIES : See Criminal Law. 

GUARDIAN AND WARD : See Accounts. 

HABEAS CORPUS: See Aldermen and 
Justices of the Peace. 

HAWKING AND PEDDLING: See 
Boroughs ; Constitutional Law. 
Agents of foreign manufacturers. — The 
agents of a Vew York corporation who 
sold from house to house for their com- 
pany, the household goods manufactured 
by it, and also took orders by sample, 
can not be arrested under the Pennsyl- 
vania Act of 1840, prohibiting hawking 
and peddling, same Act being repugnant 
to the powers of Congress to regulate * 
inter-state commerce. Com. vs. Mooney. 209 

HIGHWAYS: See Roads, Streets and 

Highways. 
HORSES : See Contracts. 
HUSBAND AND WIFE: See Married 

Women. I 

IN CUSTODIA LEGIS: See Assignment 
FOR THE Benefit of Creditors. 

INDICTMENT : See Criminal Law. 

INJUNCTION : See Boroughs ; Cities ; 
Equity ; Execution ; Railroads and 
Railways. 
Against use of piano. Note. ..... 168 

INSOLVENCY: See Contract; Dece- 
dents* Estates ; Set-off. 

INSURANCE : 
Inflammable material prohibited in policy, 
— The use of an inflammable material 
necessary for carrying on a factory will 



not prevent i*ecovcry on a policy of in- 
surance on the machinery, although the 
use of said material is expressly prohib- 
ited in the policy, it being pr«peiiy used, 
and used when the policy was isKued. 
Lancaster Silver Plate Co. vs. Nat. Fire 

Ins. Co 282 

Id. IS, Manchester Fire Ass. Co .... 289 

Knowledge of Company — Presumption. — 
The agents of the insurance company 
having viewed the machinery insui-ed \u 
use in the plaintiff's factory, the com- 
pany is presumed to haye known what 
materials were then in use and neces- 
sary for carrying on business at said fac- 
tory. — lb. 

Intention — Presumption — Evidence. — The 
machinery having been insured as be- 
longing to a certain kind of factory, it 
will be presumed that the intention was' 
to insure machinery used for the purpose 
of that particular kind of a factory. In 
a suit on such policy evidence is there- 
fore admissible as to the necessity for 
using a prohibited inflammable material 
in conducting that kind of a factory. 
Lancaster Silver Plate Co. vs. Nat. Fire 
Ins. Co. . 282 

Necessity for use of prohibited material. — 
The necessity for the use ef the prohib- 
it<*d material in running the insured 
machinery need not be absolute, and 
although another material not so pro- 
hibited might with less convenience 
have been used in its place, its use will 
not make void the policy. — lb. 

Insurance on stocks— Prohibited material. — 
When wording of contract show* in- 
tent of parties to insure stock in factory, 
although prohibited material might be 
used in process of finishing. Lancas- 
ter Silver Plate Co. vs. Manchester Fii-e 
Ass. Co 2S9 

Contents— Construction — Evidence,— Con- 
struction of word ** contents " in policy. 
What to be considered when contents 
insured are destroyed outside building?. 
When jury is at liberty to consider pre- 
ponderence of evidence, the question be- 
ing not the reformation but the con- 
struction of the contract. Graybill vs. 
Penn Twp. Mut. Fire Ins. Co 297 

The stipulation in a policy insuring the 
contents of a smoke-bouse not destroyed 
may be held to cover smoked meat kept 
in another building, whicif was de- 
stroyed by fire, if such was the under- 
standing of the parties, although the 
policy also insured the building de- 
stroyed and its contents. — lb. 

Mortgage. — Mortgagee has right to insur- 
ance under policy of mortgagor not as- 
signed to him. Note 386 

Evidence, — In an action for damages 
against employer for accident to em- 
ployee, evidence that employee was in- 
sured against loss by accident hiadmis- 
sible. Reese vs, Hershey 353 



Digitized by 



Google 



INDEX 



429 



PAGE 

Live stock — Removal. — Insurance on live 
Btock does not cover stock removed to 
anotber place. Note 368 

Reoovery upon an accident policy. Legal 
cause. Article 383 

FTERKST : See Attorney at Law ; De- 
CKDENTS' Estates; Exemption; Judg- 
MSKX ; Married Women ; Pautneh- 

FTERPLEADER: See Execution; For- 

RiON Attachment. 
fTER-STATE COMMERCE : See BoR- 

oxjOH^s ; Hawking ; Peddling. 

JDQMENT : See Affidavit of De- 
kkksb; Aldermen and Justices of 
THB Peace : Assignment for the 
Bknbfit of Creditors : Attorney at 
La-w ; Cities; Equity; Errors and 
Appeals ; Evidence ; Execution ; 
L.IQUOR Law ; Replevin ; Stare De- 
cisis ; Suretyship. 
Opening of—Eesponnive answer, — Answer 
denying every allegation of petition to 
open judgment conclusive. Hoffman vs. 

Jacobs 35 

ExeciUion—Reverml of judgment. — When 
on appeal a judgment was reversed on 
'Which execution had previously been is- 
sued and the claim collected, a writ of 
restitution will not lie, but assumpsit will 
lie, and it was not a voluntary payment 
l^ecause the debtor bought the property. 

O'Donnel vs. Rorer .79 

Rule to strike off.— A. judgment will only 
be stricken off for irregularity on face of 
record, and not because it was entered 
on warrant of attorney more than ten 
years old without leave of court and 
affidavit filed as required by rule of 
court. Seldomridge vs. Swope .... 91 
Agency.— When judgment by agent to 
principal for unsold goods will be 

opened. Morgan vs. Stoner 164 

Duty of creditor.— Creditor must see that 
his judgment is rightly entered in judg- 
ment, docket. — Ass'd Estate of Sarah 

McCamant 251 

Interest — Revival. — When judgment is re- 
vived without setting forth date from 
which interest is due, it can only be al- 
lowed from date of revival.— 76. 
Authority to confess— Warrant of attorney. 
— A judgment may be entered upon a 
copy of the warrant of attorney, although 
the original be lost or stolen. An 
attorney need not file his warrant unless 
ruled to do so. The authority to confess 
judgment need not be in writing. Bauer 
vs. Rihs 362 

JURISDICTION : See Accounts ; Alder- 
men AND Justices of the Peace : At- 
torney at Law; Boroughs; Criminal 
Law ; Divorce ; Execution ; Trusts 
AND Trustees. 

JURY : See Cities ; Criminal Law ; 
Errors and Appeals ; Boroughs ; 
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Evidence ; Roads, Streets and 
Highways. 
Dentist not exempt from jury duty. Note 248 
JUSTICES OF THE PEACE : See Alder- 

men and Justices of the Peace. 
LACHES : See Cities ; Practice ; Bail- 
roads AND Railways ; Warranty. 

LANDLORD AND TENANT: See Crim- 
inal Law. 
Death of tenant— Distress. — Landlord can- 
not make distress after death of tenant, 
although tenant insolvent and lease stip- 
ulates that goods are liable for thirty days 
after removal, and right under lease, 
shall descend to executors. Gandy vs. 

Dickson 80 

Rent. — No interest on rent allowable as 
preferred claim against a decedent's es- 

Ute: Vandegriff's estate 34 

Covenants to keep in repair. Article . . 108 
Lease — Sfuriff^s sale— Rent. — A clause in a 
lease for years providing thai if ihe ten- 
ant shall make an assignment for benefit 
of creditors or be sold out by the sheriff, 
the whole rent for the balance of the 
term shall become due and payable in 
advance of other claims will be sus- 
tained. Piatt, Barham Co. vs. Johnson 

& Peterson 189 

Repairs — Set-off against rent. — Damages 
suffered through want of repairs cannot 
be set off against rent in arrears when 
the landlord had not agreed to i-epair. 
Plummer vs. Shulmyer 217 

LAWYER : See Attorney at Law : Liti- 
gation. 

LEASE : See Landlord and Tenant. 

LEGACY : See Decedents' Estates. 

LEGISLATION: 
Too much legislation. Article . • 41^ 

LICENSE : See LjquoR Law. 
Christian science healer witHiu law requir- 
ing license for practice of medicine. 
Note 80 

LIEN: See Dkcedents' Estates; Execu- 
tion ; Mechanics' Lien ; Parent AND 
Child; Liquor Law. 

LIMITATIONS: See Statute of Limita- 
tions. 

LIQUOR LAW: 

License— Transfer o/.— License a personal 
privilege to licensee, but when he be- 
comes insolvent and removes the license 
will be transferred, notwithstanding his 
objection, upon payment to him ol pait 
of the cost in proportion to the unused 
part of the term of the license. Leibe- 

knecht's license . 88 

Rights of county and city to license money — 
Mandamvs. — The portion due to the city 
of the money paid to the county treasu- 
rer for liquor licenses under the act of 
1891 is not county money, but is the 
money of the municipality entitled to it. 
The county has no lien on it, and cannot 



Digitized by 



Google 



480 



INDEX. 



PAOB 

hold it for payment of a judgment 
against the city. The county treasurer 
is, therefore, subject to mandamus to 
enforce its payment to the city, and the 
county should not be allowed to inter- 
vene in such proceedings. Com. ex rel 
Lancaster City vs. Martin, County Treas. 818 

Mandamus — License moneys Set-off, — No 
defense to mandamus by county to com- 
pel city to pay judgment, to answer that 
county treasurer holds license money 
due city, where county offers to credit it 
against judgmeut. County vs. City of 
Lancaster (No. 4) 201 

When condition in deed against sale of 
liquor on premises waived. Note . . . 248 

LITIGATION : 
Decrease in litigation. Article 319 

LIVERYMEN: Bee Contrct ; Constitu- 
tional Law, 
LOTTERY : See Chromos. 
LUNATICS: See Decedents' Estates. 
MANDAMUS : See LiquOR Law. 

MARRIED WOMEN : See Criminal Law ; 
Decedents* Estates ; Divorce ; Ex- 
emption (Widow's). 

Gift inter vivos, — What constitutes a valid 
gift inter vivos of money by husband to 
wife. Parker's Estate .... 82 

Desertion — Suit against husband. — Suit 
cannot be brought by a married woman 
who has been deserted against her hus- 
band on a contract to pay a fixed sum for 
her support. Houston vs. Houston . . 246 

Wife as agent ol husband not liable for 
accident to husband's servant in execu- 
tion of her order. Note 264 

Bdildinq associations — Mortgage — Liabil- 
ity. — Married woman may pledge her 
land to pay hubband's indebtedness. 
Liability of married woman on mortgage 
to building association. When interest 
charged will be deemed usurious. 
Freemansburg B. & L. Asso. vs. Rein- 
hold 358 

MASTER AND SERVANT: See Employer 

AND EmPLOYEK. 

MECHANICS' LIENS : 

Claims against owner and contractor, — Two 
claims by a sub-contractor, one against 
the owner and one against the contractor, 
under different contmcts, cannot be 
joined in one lien. Part against 
owner may be stricken off as surplusage. 
Simpson vs, Cameron 46 

Electric raUways. — Power house, machin- 
ery, etc., of electric railway not subject 
to mechanics' lien. Oberholtzer vs. Nor- 
ristown RaUway Co 60 

Uncompleted, building. — Lien may be filed 
when building is but cellar high. Quil- 
foyle vs. Maclntyre and Gillet 101 

MORTGAGES : See Decedents' Estates ; 
Execution ; Insurance. 
Satitfaction, — When evidence insufficient 



to warrant striking off of satisfaction. 
Petition of Emma Patterson. ' 89 

NEGLIGENCE : See Employer and Em- 
ployee ; Errors and Appeals ; Rail- 
roads AND Railways. 

NEW TRIAL ; See Errors and Appeals ; 
Railroads and Railways. 
Practice— 'Verdict. — Defective verdict may 
be corrected by conditional discharge of 
rule for new trial. Henry vs. Moss . . 240 

NEWSPAPER: See Divorce. 
NON-SUIT : See Decedknts' Estates. . 
NOTE ; See Partnership ; Promissory 

Notes. 
NOTICE: See Divorce; Execution; ifoADS, 

Streets and Highways. 

NUISANCE : See Aldermen and Justices 
OF THE Peace ; Boroughs ; Cities ; 
Roads, Streets and Highways. 

ORPHANS' COURT : See Decedent^' Es- 
tates ; Fees. 

PARENT AND CHILD 

Evidence of express contra^^t. — What evi- 
dence of express contract to pay child 
for work sufficient to go to jury. Glone 
vs. Arleth, 21. 

Or to establish a claim against parents' 
estate. Schaubel's estate 166 

Child in receiver's hands. Article .... 24 

Deat7i benefit. — Daughter cannot recover 
fri>m insolvent decedent's estate the 
amount of funei-al expenses paid out of 
a death benefit. Schaubel's estate 166 

Child held for non payment of its board 
by its mother. Note ......... 312 

PARTNERSHIP: See Affidavit of De- 
fense ; Evidence ; Execution. 

Real estate. — Real estate used for partner- 
ship purposes is not necessarily parti er- 
ship property. Contrary preKumption 
prevails when title not in firm. Hor- 
laoher vs. Bertolet . . 17 

Subrogation— Firm debt. — One partner can- 
not be subrogated as assignee of a firm 
debt, although nominally the debt of 
the other partner, and adversely as exe- 
cution creditor become the owner of the 
other partner's interast and deny liability 
to account. — lb. 

As8ignm,ent. — Assignment for benefit of 
creditois does not dissolve paitnership, 
but puts assignor's interest in custody of 
the law. — lb 

Wrongful endorsement of firm name., — 
Partner who did not consent to endorae- 
ment of firm name entitled to credit for 
loss thereby in settlement. Breneman 
vs. Breneman 153 

Interest. — Interest has no place in settle- 
ment of partnership accounts until bal- 
ance is struck. — lb. 

Intellectual partnerships. Article. . . .811 

PEDDLERS: See Boroughs ; Hawking 
AND Peddling. 
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PERJURY : See Criminal Law. 

PERSONALTY; See Dededents' Es- 
tates ; Duress ; Execdtion. 
Rmlit to amputated leg. Note 186 

PIANO : See Injunction. 

PLEADINGS : See Practice. 

POOR DIRECTORS: See County Audi- 
tors. 

PRACTICE: See Affidavit op De- 
fense ; Aldekmen and Justices of 
the Peace ; Costs ; Equity ; Errors 
and Appeals ; Evidence ; Foreign 
Attachment; New Trial; Rail- 
roads AND Railways. 
Laches. — The coiiits have authority to . 
conjpel parties to prosecute their ac- 
tions with reasonable diligence. Former 
practice. When non pros, will be en- 
tered for delay. Waring Bros. vs. Pa. 
R. R. Co 364 

PRECEDENTS : 
Power of. Article 7 

PRESUMPTION OF LAW : See Alder 
men and Justices of the Peace ; De- 
cedents' Estates ; Evidence ; In- 
surance. 

PRINCIPAL AND AGENT: See Agency. 

PROCEDURE : See Practice. 

Proposed new civil procedure law .... 47 

PROMISSORY NOTE : See Affidavit of 
Defense ; Banks and Bankers ; De 
cedents' Estates ; Evidence. 
Demand note payable when payer and 
payee mutually agree must be paid in 
reasonable time. Note 408 

QUO WARRANTO: See Railroads and 
Railways. 

RAILROADS AND RAILWAYS : 

Excessive damages. — The court will protect 
defendants against excessive damages 
and grant a new trial if defendant refu- 
ses to accept $12,000 in lieu of a verdict 
of $18,000, for loss of an arm by railway 
accident. Musser vs. Lancaster City 

Street Railway Co 12 

Cotisent to occupancy of roads — Forfeiture. 
— A township, in giving consent to oc- 
cupy Htreets and roads, cannot fix a time 
limit within which the railway must be 
completed differing from that fixed by 
the Act of May 14, 1889, P. L., 211, 
which allows two years for such purpose. 
Township cannot move for a forfeiture. 
Plymouth Twp. vs. C. H. & N. Rail 
way Co 86 

The consent containing such time limited, 
although accepted by the corporation, 
does not take away the grant where fail- 
ure to comply is not made a cause of for- 
feiture. — Jb. 

Money dropped between slats or floor of 
street car is pavment of fai-e. Note . . 72 

J^atal accident. — When, in case of fatal ac- 
cident the questions of negligence and 
coDtributory negligence, should be left 
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to the jury. Action of defendant in erect- 
ing safety gates after accident for jury. 
Also ordinance limiting speed for jury 
if reasonable, but not conclusive. \ 
witness working a thousand feet away 
incom]>etent as to speed. Lederman vs, 
Penn. R. R. Co 65 

liailroad contracts — Penalty on bond — 
— Surety— Set-off. — Where a construc- 
tion contract between a railroad com- 
pany and contractors stipulates that fif- 
teen per cent, of all estimates should be 
retained by the company, but it was not 
so retained, and subsequently the com- 
. pany brought suit for abandonment of 
the work, the contractor's sureties can 
set off the amount of the said fifteen per 
cent, against any claim of the company 
on account of expenditures by reason of 
such abandonment, but not against the 
penalty of the bond, independent of ex- 
penditures. Perry County R. R. Co. vs, 
Magiunis . . 149 

Riglit of way — Quo warranto — Equity. — 
Railway must have permission of city, 
borough or township authorities to con- 
struct its line. Quo warranto may be 
maintained to forfeit its charter for vio- 
lation of ordinance. In proceeding in 
equity, where State not party, court 
cannot in effect revoke charter. Lehigh 
Coal and Nav. Co. vs. Inter-County St. 
Ry. Co . . .181 

Railroad — Carrier. Liability. Article. . 192 

Railroad accident. Negligence. Article. 192 

Extra fare on trains. Article 223 

Damages for malpractice by physician em- 
ployed by railn ad to attend injured em- 
ployees. Article ... 268 

Detached coupons of railroad ticket good. 
Article 264 

Location. — The act of location of a railroad 
is al»!0 the act of appropriation (»f the 
land. Peifter vs. Penn. R. R. CJo. ... 265 

Injunction — Laches.— S. railroad company 
will not be enjoined from taking laud 
which it had ali*eady appropriated two 
years piior to the filing of the bill of 
complaint. In such case the proper rem- 
edy is ejectment. — lb. 

Public Roads — A railroad company in 
straightening, widening, deepening and 
improving its road, may change the bed 
and route of a public road, and appro- 
priate land for the new route of said 
public road. — lb. 

Dwelling houses. — Penna. R. R. Co. can 
appropriate land occupied by dwelling 
houses for straightening and widening 
its road. — lb. 

Railway crossing railroad. — Street railway 
may cross railroad without compensa- 
tion, this being a public easement. 
Note 296 

Use by railroad, of tracks of other companies, 
— Railroad allowing other companies to 
use its tracks does not impose additional 
burden on land. Note 296 
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Law against seal pent uuconstitutional. 

Note 812 

RAPE : S«e Criminal Law. 

RECORD : See Aldermen and Justices 
OP THE Peace; Attorney at Law; 
Divorce; Judgment ; Roads, Streets 
AND Highways. 

RENT : See Decedents* Estates ; Land- 
lord AND Tenant. 

REPLEVIN : 

Insolvent sureties — Sheriff responsible, — A 
sheriff is responsible for the sufficiency 
of sureties in replevin. Where the de- 
fendant and hib surety in replevin are 
insolvent, and the plaintiff sues the 
sheriff lor the amount of his judgment, 
the sheriff cannot prove another valr.e of 
the property than that fixed by the said 
judgment. Com. vs. Sides 145 

Bond. — A condition in a claim property 
bond in replevin ** for the delivery to 
plaintiff of the goods and ^ chattels 
claimed in the event they are determined 
to be his,*' is void. Snyder vs. Franken- 
field 411 

Bond— Set-off. — Although set-off is not al- 
lowed in replevin, when suit is brought 
upon the claim property bond, the 
sureties therein for the defendant in the 
replevin may defalk the amount of a 
counter claim against the plaintiff, 
which they have purchased of their 
principal. — lb. 

ROADS, STREETS AND HIGHWAYS: 
See Aldermen and Justices of Peace; 
Railroads and Railways. 

Bicycles. — Bicycles have same rights as 
otUer vehicles, and may be left sta,nding 
on side of higliway for reasonable time. 
Lindsay vs. Winn 61 

Damages— Recovery by county of balance 
against city. — The County of fiancaster 
can recover from the City of Lancaster 
the amounts paid by the County, under 
the Act of 1854, for damages for opening 
sti-eets in excess of the amount paid by 
the City for roads and bridges in the 
county, although Kome of the streets 
were opened by order of the Court with- 
out notice t-o, or consent of, the City or 
the property owners, and some were 
opened under the general road law, and 
the record of the proceedings in Quarter 
Sessions had never been certified to the 
City as required by the Act of 1857. 
City vs. County of Lancaster. . . .81, 305 

Estoppel. — When City estopped from al- 
leging irregularities of damage proceed- 
ings as a defense against County's claim. 
—lb. 

Notice. — Duty of viewers, not of County, to 
notify City of street proceedings. Peti- 
tion to Quarter Sessions remedy where 
no notice. The averment, printed in the 
form used by the street viewei-s, that 
due and legal notice of the proceedings 



was given to the City authorities, will be 
taken as conclusive in the absence of 
other evidence. — 76. 

Acts. — Act of June 18, 1881, not in force iu 
Lancaster. Act of January 31, 1857, 
only in force as to streets not on city 
plan.— 76. 

Damages— Opening of plotted street.— R\ghts 
of grantor and grantee of land over 
which is a plotted street. Grantor 
estopped from depiiving grantee of use 
of street. For jury to say whether 
grantee entitled to damages for o|iening 
plotted street. Hancock vs. City . . . 253 

Electric poles. — E\ectv\c poles not an ad- 
diti nal servitude on fee. Note . . ■ 256 

Widening street— Suit for damaqes — Evi- 
dence.— In suit for damages for widening 
street^ in borough, plaintiff* competent to 
prove that land was jfiven him by his de 
ceased father. When such evidence suf 
ficient to show ownership. In such suit 
testimony of witness as to ^ hat he would 
give lor land improper, but not error 
where no request to strike it off the re- 
cord. Royer vs. Ephrata Borough. 385 

Widening streets — Evidence. — In suit for 
damages for widening streets plaintiff 
may testify to parol contract to sell land 
for $4000 which party refused to ratify 
after widening. Reinhold vs. Ephrata 
Borough 8« 

Damages — Gored by cow in streets. — City 
liable to pedestrian gored in streets 
by cow which had become a public 
nuisance. Note 416 

RULES OF COURT : See Accounts; Affi- 
davit OF Defense ; Exfcction ; Judg- 
ment. 

SALES : See Assignment for the Bene- 
fit OF Creditors ; Contract ; Dece- 
CENTs' Estates; Evidence: Execu- 
tion ; Fees ; Landlord and Tenant. 
Implied power of sale. Article .... 144 

SCHOOLS: 
Religious exercises. — What religious exer- 
cises in public schools forbidden by Con- 
stitution and will be enjoined. Steven- 
son vs. Hanyon 174 

SEDUCTION : 

Promise of marriage conditioned on re- 
sulting pregnancy not seduction. Note. 248 

SERVANTS: See Employer and Em- 
ployee. 

SERVITUDE : See Railroads and Rail- 
ways ; Roads, Streets and High- 
ways. 

SET-OFF: See Landlord and Tenant; 
Liquor Law ; Railroads and Rail- 
WAYS ; Replevin. 
Not aUowed between claim not due at time 
of debtor's assignment and pre-existing 
demand against assignor. Note .... 8 
Insolvency.— A debtor may purchase a 
claim from his insolvent creditor for set 
oflf. Snyder vs. Frankenfleld 411 
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SHERIFF : See Affidavit of Dbfensb ; 
Criminal Case; Decedents' Estates; 
Execution ; Landlord and Tenant; 
Replevin. 
U. 8. may sue on sberifiTs bond for escape 
of federal prisoner. Note 340 

SLANDER: 
Prayer a privileged communication. Note .248 
Capiat — What words not actionable, — 
Where a capias in slander was issued on 
an afBdavit setting forth that the de- 
fendant had caused the plaiutifTs dis- 
charge by bis employer, a brewer, by 
falsely telling him that "*he/ the af- 
fiant, * sued me for selling liquor on 
Sunday,' " the court discharged the de- 
fendant on common bail and subse- 
quently quashed the writ on the ground 
that the words alleged did not charge or 
impute any crime, and were not action- 
able. Smith rs. Kegel 302 

STARE DECISIS: See Precedents. 
Divided court. — The principle of stare de- 
cisis applies only to actual judgments 
or decrees of the Supieme Court, and 
not the judgment* or decrees of Inferior 
courts uecesarily allowed to stand as 
final because ot an equally divided ap- 
pellate court. Griers estate 405 

STATEMENT: See Errors and Appeals. 

STATUTE : See Ac-^s of Assembly. 

STATUTE OF FRAUDS: See Roads, 
Streets and Highways. 

STATUTE OF LIMITATIONS: See Crim- 
inal Law ; Tkusts and Trusters. 

Termination of trust relation. — When an 
attorney in fact collects money due to 
his principal and gives to the principal 
bis own note for the amount, the fiduci- 
ary relation is at an end, and the statute 
of limitations begins to run as in an or- 
dinary case of debtor and creditor. Ste- 
vens' estate, 5 

Constable — Limitation. — The limitation 
prescribed in the seventh section of the 
Act of 1772 does not apply to an act 
done or committed by the constable in 
open contempt of his warrant. Hill vs. 
Rice 45 

Tn/<^— Statute will not bar recovery by a 
mother of money belonging to her de- 
ceased son loaned to his step-father, her 
husband now deceased, 27 years before, 
no letters having been taken out on the 
son's estate. Hege's estate 105 

STREETS: See Roads, Streets and High- 

WAYS. 

8UBP(ENA : See Criminal Law. 

SUBROGATION : See Partnership. 
When arise, — Questions of, do not arise 
until funds are actually bjing distrib- 
uted. Farmers' Bank vs. Griel .... 28 
An odd suit 256 



SURETYSHIP : See Bail; Railroads and 
Railways ; Replevin; Trusts and 
Trustees. 
Execution — Indemnity bond, — Execution 
may be issued on judgment given as in- 
demnity by a principal to his 8ui*ety be- 
fore the surety is actually damnified. 
Hoffman vs. Jacobs 25 

TAXES AND TAXATION: See Bor- 
oughs; Collateral Inheritance Tax. 

TELEGRAPH COMPANIES: See Elec 
TRIG Poles. 
Mistake in message. — The condition on the 
back of a telegram limiting the respon- 
sibility of the company to repeated mes- 
sages applies only to the sender, and 
will not affect its liability to the receiver 
for a mistake in an unrepeated message, 
although the render was the agent of 
the receiver. Omission of cipher word 
from message. Hoffman vs. Western 
Union Telegiaph Co 833 

TELEGRAPH (POLES): See Electric 

Poles. 
TELEPHONE (POLES): See Electric 

Polks. 

TOWNSHIPS : See Railroads and Rail- 
ways. 

TREES': See Boroughs. 

TRESPASS : See Alderman and Justices 
OF THE Peace. 

TKUSTS AND TRUSTEES: See Dece- 
DKNTs' Estates; Exemption (Debt- 
or's); Skatutb op Limitations. 
Non liability of solicitor as constructive 

trustee. Article 96 

Church property— Cemetery — Division in 
church. — Where pait of a congregation 
who had been ejected from the church 
by legal proceedings kept control of a 
cemetery property which they had pre- 
viously held in trust for the church, 
the other portion of the congregation, 
decreed to be the true congregation, 
could recover from them the income 
from the cemetery for six years, and 
were entitled to a decree that the title to 
the cemetery was held in trust for the 
true congregation. Seibertt?*. Dreisch, 

etal 187 

Stiretyship — Estoppel.— A surety of trustee 
appointed by court without jurisdiction 
liable when money was paid over, al- 
though cestuis que trust were distributees 
of estate of another surety, and estopped 
from denying liability. McConomy's 

estate 298 

Validity of appointment — Heirs and lega- 
tees of deceased surety of former trustee 
not in position to question validity of ap- 
pointment of present trustee. — lb. 
Accounts— Sureties — A case which belongs 
to the class of unsettled accounts and 
condicting cluims, which may readily 
be tried in the ordinary form of action, 
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does not fall within the provisions or 

contemplation of the Act of June 8, 1898. 

Stebman's Ex. V8, Campbeli^s Assignee. 871 
TURNPIKES : See Criminal Law. 
USURY : See Married Women. 
VENDOR AND VENDEE : See Criminal 

Law ; Evidence. 
VERDICT : See Divorce ; Errors and 

Appeals ; Railroads and Railways : 

New Trial. 
WAGES : See Employer and Employee; 

Execution. 
WAIVER : See Assignment for the 

Benefit of Creditors ; LiquoR Law. 
WARRANT: See Boroughs; Criminal 

Law ; Statute of Limitations. 
WARRANT OF ATTORNEY : See Judg- 
ments. 

WATER RIGHTS. 

Obstruction of— Damages. — What altera- 
tion or change of water courses or drain- 
age creates liability for damages ; no 
liability for damages where cost of pre- 
vention unreasonably great. Pfeiflfer vb. 
Brown 124 

WARRANTY : See Errors and Appeals; 
Evidence. 
Express and implied — Sale, — Difference 



between warranty and mere representa- 
tions. Livingston t;«. Stevenson . ... 9 

No implied warranty in erection of wind- 
mill by vendor not manufacturer. — lb. 

Implied Sale. — Where a known, definite 
and described article is ordered for a 
particular purpose, no warranty that it 
will answer that purpose. Mere repre- 
sentations of agent no warranty. Note. 128 

Form of expression — Mere representation. — 
No particular fonn of expression is neces- 
sary to create a wari*anty, but there is a 
clear distinction between a warranty 
and a mere representation. A mere 
representation that an article is sound and 
safe is not a warranty. Eshleman vs, 
Lightner 241 

Laches. — It is too late for a vendee to allege 
a breach of warranty of a horse after 
having used him nearly three months, if 
during that time no defect is discovered. 
— /6. 
WIDOW : See Decedents' Estates. 

WIDOW'S EXEMPTION: See Exemp- 
TiON (Widow's). 

WILLS : See Decedents' Estates. 

WITNESS : See Aldermen and Justices 
OF the Peace ; Costs ; Evidence. 
A dramatic denoument. Article . . . .216 
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